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tis it is now practiſed in thi ſeveral Courts of 


Chancery, King's nad, Common Pleas and Exchequer, digeſt- 
ed by way of Common-Place, under Alphabetical Heads, with 
great Variety of CASES extracted from the Reports. 


TOGETHER WITH 


All the Rules of the ſaid Courts brought down 
to the Year 1719. Collected by the 79 


JOHN LILLY, Gent. 


In TWO VOLUMES 


The Second Edition, 


In which are comprized the Rules of the reſpective Courts, 
brought down to this preſent Year 1735, and likewiſe (under their 2 
veral Heads) all the Caſes reported ſince the Publication of the former 
Edition. - 


3 


— 8 
—_— 


To which are. added, 


Two TAB LE S: One of the ſeveral Acts * 


Parliament mention d and explain d throughout this whole 
Work; the Other, of the Names of the ſeveral Heads con- 
caingd | in each Volume. 
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In the SAVOY: 


| Printed by E. and R. Nux r, and R. GosL1NG, (Aſſigns of Edu. * Eſq; 
1 for J. Malthoe in the Temple Cloyſters ; D. Pidwinter in St. Paul's Church-yard ; 
|| T. Ward and E. Wickfteed in the Inner-Temple Lane; F. Clay without Templ:- 
| bar, and A. Ward in Liltle-Britain-? MDCCXXXV. 
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HE many Volumes of the Com mon Law, which 
were extant at the Time our Author compil'd his 


Abridgment, were not ſufficient to ſilence the gene- 


ral Complaint, that but few of them treated of the Prac- 
tical Part of it: Styles Regiſter (written before the Re- 
ſtoration) was the only. Book of this Kind, which had 
obtained any Repute or Authority ; fince which Time a 
Multitude of Alterations had been introduced, as well by 
reaſon of ſubſequent Acts of Parliament, as by ſeveral 
new Rules of the reſpective Courts. Theſe Conſiderations, 
added to the earneſt Deſire Mr. Lilly entertain'd of being 


ſerviceable to the Publick in his. Profeſſion, induced him to 


engage in this elaborate Performance, à lively Inſtance of 
his long Experience and indefatigable Application. As this 


Abridgment was his favourite Undertaking, he beſtow'd 


more than ordinary Pains to make it as compleat as the 
Nature of the Work would permit. *Tis to be obſerved 
he has taken in all that was uſeful and correct in Styles, 
and hath not only collected the moſt material Caſes de- 
termined and adjudged in the ſeveral Courts, but alſo in- 
ſerted ſuch Acts of Parliament and Rules of Court, as had 
in any wile alter d the Law itſelf, or the Methods of Prac- 


FROM 


"The PRESACE. 


- EROM the kind Reception- the Hell Edition - 
| Abudgment met with, the Method ſtands confeſt, to be 
eaſy and beneficial : But the Law of late having Teceived 
great Alteration, we thought proper to have the whole 
reviſed and correfted, and ſuch Additions inſerted, as 

ſhould gender it com plat gs: poſſible 3 which hag” accords 
— ITT, by a cazeful-and judicious Hand. 


I 7 was intimated to us by ſome Gentlemen of Eminence 
in the Profeſſion, that Mr. Lilly having collected and abridg d 
his Caſes at different Times, it occaſion d ſeveral needleſs 
Re which are now omitted; and thoſe Caſes relating | 
to the 4 


4 e Subjelt, Which in the laſt Edition ſtood at a 
Diſtance from cl other, ate now methadically cannefted. 


CARE has likewiſe been taken to continue down the 
ſeveral Acts of Parliament and Rules of Court, which have 
alter d the Law, and the Practice of it, and to inſert under 
their proper Heads, all the Cafes reported fince the former 
Edition, which upon a Peruſal, wil appear to be. many 
Thouſands. The Judicious oþſerv'd to us, that it would 
be of great Service to mark the Paragraphs in every Page 
with the Letters of the Alphabet, that the Reader may 
thereby not only refer from one Caſe to another, under 
ſeveral Heads, relating to. the ſame Subject, but may allo 
more dily find any particular Point ſouglit for. 

THIS Method we 2 accordingly purſued, and ande 
dot but it will be found be 260 and * the End 
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OF THE 


Practical Regiſter. 


=_=y 


Tempore Hen. III. 
9 Þ. 3. FNOmmonly called Magna 
_ 2 Charta, cap. 7. of 0 an 
| I/ Vol. Page 664 B 
9 Y. 3. cap. 22. Of Forfeitures, and 
the King to have the Goods of Fe- 
lons Convict, 1 Vol. 849 D 
cap. 29. Of Trials per pats, 
2d Vol. In C 
20 Yen. 3. cap. 1. Commonly called 
the Statute of Merton, which gives 
Damages to Tenants in Dower, 
/ Hol. 666 F, H 
cap. 3. Of Diſſeiſins, I/ Vol. 


; 120 C 
— — cap. 4. Of improving Com- 
mons, I/ Hol. 110 B 400 A 


25 H. 3. Commonly called the Sta- 
tute of Marlbridge, cap. 8. of Diſ- 
ſeiſins, I/ Vol. 129 C. 


— 


Edw. . 


3 Ed. 1. Commonly called the Statute 
of Weſtminſter 1. cap. 4. what ſhall 
be Wreck, 2d Vol, Page 872-D 
- = cap. 24. Of Eſſoins in Wnts 
of Aſhze, / Vol. .721.D 
— cap. 47. Of Suits by Infants, 
where they may ſue by Froc bein 
amy, and of praying their Age, 
1/ft Vol. | 54 L, 190 F 
3 Ed. 1. By which Antiquæ Cuſtumæ 
were granted to the King, 1/t Vol. 
623 A 
4 Ed. 1. Stat. 2. Coroners to enquire 
of Treaſure Trove, 1/t Vol. 157 G 
6 Ed, 1. Commonly called the Statute 
of Glouceſter. 5 
cap. 1. Of Damages in an Aſ- 


— 


* 


ſize, It Vol. 5 32 E, 2d Vol. 29. a. 653 
6 Ev. 1. 


ral to de- 


Page 254 EI 
Of Proceſs in Waſte, 


6d..1. 
mur, 

— — cap. 5. 
24 Vol. 


— 


aps. When the Ba 


mur againſt an Infant, 1/f Vol. 57 E|[17 Ed. 1. cap, 1. 


1 


cap. 8. Supe Courts not 
ho [Plea 8 40 Shillings, — V 


— ap +9. ou T0 1/t 75 4 


ot $7 E * 
Hoftings in an Aſſize, 2d Vi nie 
cap. 14. Citizens of Lond to 
ree6ver in àn Aſſize, 2 Vol. 
9 Ed. 1. A Correction of the 12 Chg 
” of the Statuts of lotrefter, d Prov 
ceedings in the Huſtings in 2 Aſ⸗ 


The TAB L. E. 


"Extending the Statute of Merrow 
1/f Vol. 111 A 2d Vol. Fuge 158 I 
13 Ed. 1. Commonly call'd the Sta- 


837 GY tute de Gn agalit, ” 7 
6. For the Parol to de- 


Of Fines, 1 Val 
827 C 828 
Cd, 1. Of Joo Warranto's,” 10 
= I, commonly called 17 
ſter, 3. c 4 1. of Apportionments 2 


| Rents, 3 Vol. 105 F 2d Vol. 106 A 
28 Ed. 1. cap. 6. Of the Juriſdiction 
of the Court * King s Bench, 1½ 3 


31 Eu i. cap. L Ad Pitratlars to 
be granted to the next bf Kin Vol. 
43 B 48 F 


ſize, 24 Vol. 
13 Ed. 1. Commonly. calPd 2 2545 


cap. 1. De donis conditionalibus, & 
appointing a Formedon in Reverter, 
N Vol. 8 50 C 2d Hol. 83 E 653 ATB 
tap. 2. Of Pledges in Reple- 
vin, 24 Vol. 555 B 557 D 558 A 
cap. 5. Which gives Damages 
in a Quare Impedit, 24Vol, 501 F 


502 L 
—— cap. 1 Procels in Waſte, 
_—_ V. + of $33 G 


N Wikere an Tüfante Truſt 
ſue "the by rochein amy, and of Suits 
We fo Infants, I/ Vol. 190 F 
rap. 18. Giving an El:git and 
Heire AM 1/t Vol. 688 H , #9; A 
.. 22, Of Waſte to be 
brought by Tenants in Common, 
840 F 
cap. 24. Who may and who 
may not have a Oued permittat, 
2 Vol. 508 G and an Aſſize du 
fance, 2% Vol. 307 I 
cap. 25. Of Remedies 45 
ſize, 1½ Vol. 127 
— U 2 * Of Bills of Excep- 
tions, 1/ Vol. 225 B 
tap. 34. Women lofing 
their Dower by Elopement, 7 Hol. 
9 C 


cap. 39. Of Returns of Ke 
riffs, and 5 Sheriffs to 
take the Poſſe Comitatin, 2d Vol. 574 G 


—— £7}. 45. Appointi a Kire 
Facius, 2d Vol. 608 C 


cap. 46. Of incloſing Com- 


B 


| 


mons and Approvements, 24 Vo. 
2 2-278. Þ - 


33 Ed. 1. ftat. 3. Againſt Perſons con- 
vickted of Champerty, 1/ Vo! 374 
34 Ed. 1. ſtat. 1, Of Pleas 1 in an Afſ- 
0 ſize, "ft Vole 128 
35 Ex. 1. keck. 2. Aj ainſt Parſons fel- 

ling Trees in the Church-yard, 


11 Val. 379 H 
Edw. III. | 


I 2 3 ay. 46: Ap {Appointing dup 


"WP, 
ſevera 

Wes VA. | 1 186 A 
4 CT. 3. 7h. 5. Executors to have Ac- 
tions of Treſpaſs de bonis aſportatis 
in via Teſtatoris, 1/t Vol. 49 F 7579 K 

14 Ed. 3. cap. 6. Of Amendments, 
1. Vel. 70 B 77 H 
14 Ed. 3. Whereby Hundreds were 
not to be granted from the Office 
of Sheriff, 2d Vol. 627 
18 Ed. 3. Stat. 4. Of the Oaths to be 


Fun- 


taken 5 the Judges, 2d Vol. 312 P 
| 5. By Clerks in Chan- 


cery. 
25 Ed. 3. Stat. 5 5. cap. 2. Of Treaſon, 
20 Vol. 724K 725 HI 726 A 


25 Ed. 3. cap. 19. Of Perſons in Exe- 
cution for the King's Debt, pe Val. 

+ Tae 4 2B 

25 Ed. 3. Stat. 2 OfBaſtardy, it 25 
229 D 

25 Ed. 3. cap. 5. Executors of Execu- 
tors to have the Benefit and Charge 
of the Goods of the firſt Teſtator, 
1% Vol. 776 B 


25 Ed. 3. Dell. 2. Of Naturalization 8 . 


of Ambaſſador's Children, 75 Val. 
| 63 H 
27 Ed. 


Et 3. dp. i. Of in Fame, 24 
Mtn JI) 5 Hur 427 7 
— — 14525 Of Remedies by 

Writz of HV Ar 
28 EN 3. cap. 11. A the Statute 

of Winton, 2d Val: 29 A, C 
34 Eb 4. cap. 12. No Forfeiture for 

Treaſan af dead Perſons nbt at- 

1 . Hal. 5471 


36 Ed. 3. t 9 Pleatlings to be in 
2 | 187 A, E 396 F 
beg or the Court of Clan 

cery, 77 5 4. H 
Vr 15. of Amendments, 
"Tf Vol. H 


. of Diſcontinuai ES, | 

* 7 N 2. Of the W fd Phe 
3. cap. 2. the Writs de 

- dompnitate nominit, 2d Hol. 34 F 


43 0.3. A. . De terris menſarandis | 


welt, ee 
a. 7. of Proceſs in At- ] 
taint, 1/f 2 168 EE 
45 Cd. 3. cap. 


7775 No Tythes * 1 
Cedua, 2d 
No 3. cap. 12. To what nf 

ſtices of Aſſize may adjourn, * — 


50 Ed. 3. cap. 4. 4. No Prohibition pr toc 
a Conſultation for the ſame Cauſe, 


| 24 Vol. 480 B 
Rich. II. 

2 Kich. 2, cap. 5. Of Scandalum Mag- 

natum, 24 Vol, 607 E 


6 Rich. 2. cap. 4. An Exemplification 
or Conſtat. pleadable, I/ Vol. 793 B 

I 2 Rich. 2. cap. 11. Of Candalum Mag- 
natum, 2d Vol. | 607 E 
13 Rich. 2. cap. 17. Where the Party 
is to be received on a Default, 24 
Vol. 572 C 
15 Rich. 2. cap. 6. Of Appropriations, 
24 Vol. 46 B 
16 Rich, 2. cap, 5. Of Premunire, 2d 
ol, 6G 428B 


Pen. IV. 


4 Y. 4. cap. 23. Of Prohibitions, 24%. 

475 B 
Judgments not to be 
avoided but by a Writ of Error or 
Attaint, / Vol. 500 H 


* 
— — — 


— 


Te r AH LE. 


n ee 


545 my 


Rem 


<1 Wen. . 
Ii 
. * yy e not — 


74 
e 5. Call 9 de SSH of 
'' Additions, 11 Fo, 22 40 A, C 


1 E 
20. 5. cap. 2. Abe n, Win ge 
do remove « one in EY 24 a 
; 443A 


) £15 . II. A 
— cap. 3. The Spiritual Court to 
108 A Copy. of the Libel, 24 Vol. 


— 


as T 477 1 

el 4 pointing the Time 

17 . 
20 Vol 2 Ll = N 127031 +623 A 

cap. GEE Of Riots and un- 
Teal. emb "Dag 24Vdll 398 D 


3 Bl. 5. caß· 6. *Avainſt Clippers and 
Vefacers of. Money, = fon il A 


Ven. VI. 


5% b. IO p. 12. Of A mb RF 
Yeokaits Tf Vol. 69 CF 77 D, H; 1 


. - 


2d Vol. 45 
—— ay. 2 Appointing a Medie- 
tas Lingus Trial of W Vol. 


784 B 
cap. 1. The privilege of Mem- 
bers of the Convocation, 24 Vol. 
459 C 
ap. 9. Of Forcible Entry, 

1/t Vol. 3 G 841A 2 2 
72 F 55 F 5338 581 
9 H. 6. cap. 11. Of Baſtardy, to be 

tried T the Ordinary, I/ Vol. 
329 C 
cap. 4. Of the Writ de 1 
nitate nominis, 2d Vol. 34 G 
11 H. 6. cap. 5. Againſt whom to 
bring an Action of Waſte, 2d Vol. 
835 E, F 
cap. 10. Of an Audita One- 
rela, 1| Vol. 207 A 
cap. 3. Of Remedies by an 
Aſſize, I/ Vol. 127 E 
18 H. 6. cap. 11. Juſtices of the Peace 
to have 20 l. per Annum, 2d Vol. 


ns bo cap. 3. Of Amendments, If 
72 E 77H 


164 G 

— cap. 1. Of Letters Patents 
2d Vol. 1 
cap. 12. Of Appeals, 1 7 %. 
92 E 

23 . 6. 


25 P. 6. cap. 8. ' Under-Sheriffs to con- 
tinue in their O ſheopput one Year, 
24 Vol, Page 629 A 


p.. uf tak 
1125 herifhs FI 1 5 5 244 


127 355 374 Cen A. 
5 4 Fe" {QT 871 B. 5 


—— tap cap. 9. Wives of . — to be 


tried per pain, wy Af TIM 175 1 


52 6. 2 ri 
K N or "he Knights _ the | 


Se 2d Hol. 2 enT Ce 175 348 H 


Wen 4 | ; 
I 1 4. cap. 1. „Appoin goes to 
A be ety by 2 7 


= 620 B 
6 Ed.4, dap. 3 3. Callad the Statute iof 
cle, 


of Ando, 24d Vol. 
© 426, B89 1X 
12Cd. 4. cap. 1 & 6. Ok Sheriffs, 


2d Vol. 7 er 632 G | 
14 Cd. 4. cap. 78. of” vouching to L 
Warranty, 2d Col. 809 B 


- cap. 11. Of the Clerk of . 
Statutes, 2d Vol. " 4 LE 
27 Ed. 4. cap. 1. Judgment nat to be 
avoided but by a Writ of Error or 
N * Vol. 


Aich. Il. ; 


1 1 Rich, 3. cap. 3. Againſt taking Felon's 


Goods balpfe Conviction, 1/t Fol. 

53 „0 
— — cap. 9. Concerning. Aliens, 
: * Hol. | 4 "oy 62 :H 


Hen. VII. 


I Þ. 7. cap. 1. Providing a Formedon 
againſt the Pernor of the Profits, 
1/t Vol. 850 D, E 

3 h. 7. cap. 1. Of Appeals, 1/7 Val. 

NE 93L 94D 5 F 

- Of Fees to be taken 
by Coroners, 1/t Vol. 457 K 

3. 7. cap. 2. Againſt one who filiam 
3 heredem rapuit, 2d Vol. 244 A 

245 E 

Mp. 3. Sheriffs to give a Ka- 


lendar of the Priſoners to the Ju- 


ſtices, 24 Vol. 629 F 
* 10. Of Coſts a Error, 
714 E, F 715E; 


it Vol 


2 


e 4 % 


. cap. 10. Tlat the gheriff inay 


* 


| 


| 


f 


n 


N 


K 


xaiſe the Poſſe Comitatus,2d Vol. Fuge 
i DAH Hh IO „ h N 
np. 20% Of Fines and Recove- 
2000042 ta bar Iſſues in Tail, f Vol. 

AK 'oL$ 38 F 24 Hal 67 B 
n 24. Of Entry and Claim, 
1 Vol. 386 Fi 699H 829 L 831 E 
15.7. cap. 13. the Benefit of Clergy 


e to be allowd but once, 1 Vol. 387 D 


cap. 4. Of Attaints, / Vol. 387 L 
4 9.7 7. cdp. 2. Of Fines) and Non- 
1 Claims, I Vol. 245 H 
*I. . . cap. 15. Of entring Plaints 
in County Courts, I/ Vol. 509. C 
19 U.. cap. 7. Of By Laws, J Hol. 
356 B 358 B 
. 13. Of Riots and unlaw- 
ful Aſſemblies, 24 Vol. 598 D 
tap. 24, Where the = hd 
Counts in Suſſex are to be held. 
akoko i D 111 305 D 


. 
Va 111 — 


ven. Vm. 


1 D, 8. cap. 7. Of 8 Fee upon 
Inquiſitions, I/ Vol, _ 457 L 
4. 8. cap. 2. Taking away Benefit 


— 24 
A 


vil 
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25 Car. 2. cap, 2. Commonly call'd 
the Teſt Act, 2 Vol. 699 D 
29 Car. 2. cay. 6, Of Naturalization 
. 10 Hol. | | | | 63 A, B 
cap. 7. No Arreſts. to be on 
Sunday, I/ Vol. 117 B 159 C 
24 Vol. 316 664 A, B, C, D 
(04 7 2 877 G 
— Goods found from 
the Delivery of the Execution, 1/ 
Vol. 824 F 766 E 825 A,B 
cap. 5. Of filing An 
| 827 

Of Frauds and Per- 
59 G, H 142 F. re- 


5 


2 if Vol. 


— —j— 


— 


ting to Agreements in Writing to 


Charge Executors, 134 A that; A- 


greements are to be in Writing, 
138 A The like, 125 K relating 


6 to Truſt, Declarations and Aſſign- 


ments of Truſts, 855 F relating 


| to Aſſumplis, 2d Vol. 17 C relatin 
EI to Trufts, 95 B relating to Inteſ- 


tate's Eſtates, 143 G relating to 
Lands bound by Judgments, 196, 
197.F relating to Leaſes, 220 H 
relating to wancy, 653 B 
767 A 768 L 810H 817 FP, G 
relating to Truſts, Cc. 849 E 
850 F 24 Vol. 856 C relating to 
Wills, 1# Vol. 778 G relating to 
charging Executors. 
— cap. 3. O. Lœnſes by Ceſtui 
que vie, 2 Vol. 200 A 1ſt Vol. 120 C 
cap. 3. Of the Diſtribution 
of Inteſtate's Eſtates, I Vol. 43 E 


6 316 M 


— — 


tion of Game, 1/ Vol. 860 D 
| 861 F 


- 


30 Car. 2. cap. 7. Executors of Execu- 
tors 1n their own Wrong to be 
chargeable, 1/} Vol. 46 C 613 E 

777 D 

The Statute of Frauds and Perjuries 
continued for ſeven Years by 
30 Car. 2. cap. 6, made perpetual 
1 fac. 2. cap. 17. 2d Vol. 95 B 96 F 


Jac. II. 


I Jac, 2. cap. 17. Of Adminiſtrators, 
Adminiſtration, and the Diſtribu- 
tion of Inteſtates Eſtates, I/ Vo!. 

46 C 


Mill. 


Ow! TAB L E. 


| ene 2 Vol. - Page 635'A 
"will, & wary. Tf Vol, B19 D 
— — cap, 10. Informations, 
1 Ul. P. cap. Oaths to be taken . not to abate 2 the Demiſe 
f Wo F eHlows of Colleges, 24 Vol. of the Crown, 1 Vol. 645 F 
Fage 313 + bus ne T2. Proclamations 
— — — cap. 16. Of r. upon an Exigent in Criminal Caſes, 
| V. + 639 5 ta be delivered to the Sheriff three 


PER cap. 8. of the Oaths of } © 


| Allegiance and Supremacy, 2d L 1 
312 

2 M. & P. Sell. 1. Of Diſtreſſes, 17 

Vol. 653 E, F 655 b 24 Vol. 200 D 


— 


— cap. 10: Of General Par- 


2 i fon, 2d Vol. 342 C 
cap. 8. Of Que Warran- 
to, 24 Vol. 236 A 


———ap. ;. Treble Coſts tof. 
be where there are treble Damages 


£3 


given, 1/7 Vol. '536 L 
3 & 4 N. & P. oy 10. Of Deerſeal | 
ers, 2d Vol. 59 K — 
3 M. '& P. Parl. 2. Dell 3. cap. 3. For 
aſcertaining the Tithes Hemp] 
and Flax, 24 _ 707 5 
— cap. 9 inſt Receivers 
of ſtolen Goods, 22 441A 


& 4 M. & P. Where the Be- 
. nefit of EN taken away, 1 | — 
Vol. 355 B 388 D oy 
| cap. 14. Againſt frau- 
| dulent Deviſes, 119 2 120 D * 
6161 855 E 24 Vol. 17G 497 D 


—ů— 


of the Poor, 2d Vol. 625 C 


the Highways, 2d Vol. 842 B 
5 & 6 M. & P. cap. 11. Entitled, an 
Act to prevent Delays in Proceed- 
ings at the Quarter-Seſſion of Peace, 
made perpetual by 8 9 W. z. 
cap. 33. 1/t Vol. 367 A 
cap. 21. Of the Stamp 
Duties, I/ Vol. 237 B 
4 M. & D. cap. 4. Of taking Bails, I/ 
— J. 249 D 244 E 
cap. 23. Againſt de- 
"Dn Game, 1/tVol. 860 B 862C 
863 A, B, C, D, E, F 
cap. 2. Ded. 15. Jurors 
to have 100. per Annum, 2d Vol. 


— — — 


157 H 585 E 786 D 

— cap. 18, Of reverſing | — 
© Outlawries, 24 Vol. 334 D 
———-— cap. 8. Of Sheriffs pay- 


„ r 


Months before the Return, 1 Vol. 


794 A 

5 & 6 UW. 3. cap. 12. By which the 
Capiatur pro fine was taken away in 
Actions of Treſpaſs, 1t Vol. 877 E 
24d Vol. | 121 G 
48 5.W. & P. cap. 16. An Act to 
revent clandeſtine Mort ies, 105 
Val 669 858 A 24 Vol. 263 B 
2864 497 D 

— tap. 18. For- taking 
5 from common In- 


— mn 
% 


—— cap. 11. Of Settlements | 


=—— cap. 12. For repairing |— 


| ing Rewards to the Apprehenders | | 


— formers, 24 Vol. N 

If —— I. 20. For docquet. | 
ting s Judgments, I Vol. 44 B 
Fe 24 Vol. 17D 144 A 
263 D 497 D 

— 21. For declaring a- 
a Priſoners. in Cuſtody of She- 


riffs, 24 Vol. 44 A 
= 22. Of inrolling Grants 
of Felons Goods, 24 Vol. Q E 
Made perpetual 7&8W. z. cap. 36. 
| ibid. G 
Seck. 1, 3. For regu- 
lating Proceedings in the Crown: 
Office, 1/ Vol. 608 C 
cap. 24. Dec, 12. Of 
| Remedies againſt Adminiſtrators 
and Executors de ſon tort, Iſt Vol. 
46 C 776 C 77) E 
— cap. 23. Sed. 1. For 
the Preſervation of Game, 1/t Vol. 
368 B 24 Hol. 733 B 
OR — CAP. 24. Sect. 21. She- 
riffs not to take Fees for a Tales, 
2d Vol. 679 B 
5 & 6 W, & P. cap. 13. A Repeal of 
the Statute of 10 Ed. 3. for finding 
Sureties of him or her that hath a 
Pardon, I/ Vol. 872B 
6 & 7 M. & WY. cap. 6. Sed. 11. Of 
marrying without Licence, 24 Vol. 
245 D 
cap. 11. Againſt pro- 
fane Swearing and Curſing, 24 ＋* 
312 


6 W, 


8 


„ a. 


A. „ SOUS, 
_— & arl. 2. 
Sv NES of ts] 
2 2d Vol... „ Page 348 A, D 
7 E 00 3. Of rials Is for Treaſon, - 
0. 1 aVol.725 F 771 E 


* 


no. 


bs TAS ks; 


: cutory Judgmeiits, if Val 1 A +C 


127 A.54t H 616 Bi 24 hol. 87% E 
8 & 5 M. 3. cap. 9. Of returning Ju- 
ries, 2d Vol. Page 159 C 787 B 


—— — cap. 10. Ide Party to aſ- 


ap. 4. No tieating ſor Mem- . fign vas many racine of Covenants 
bers of Pat 275 after the Return 28 * thinks fit, 24 Vol. 567A 
2 the Writ, 24 „ 429 C 601 F ft Vl 124 C 350 B, D 
2 3. cap. St Fore he more eaſy, Re- | 550-E 
cover of ſmall Tithes, 24 Vol. Fo 8 & 2 cl. 3. cap. 10. Sed. 3. Coſts 
e 7707 C, II given to Plaintiffs upon a Demur- 

f 4%; 1 Making 3 * 4] rer in Prohibition, Fire facias, &c. 


X Gradulent Deviſes per- 


petual, ½ Vol. 120 D 24d Fl. 18 C 


EY 3. cag. 1-1, Nene take 
7 an aa, Arie A 


pearance, 1 250 
— cap. 7. Of falſe Returns 
| of Members of Parliament, 24 Vol. 


. 359 A 

—— Lap. 15. Of the Sitting of 

_ Parliaments n the Demiſe of the 
Crown, 24 | 347 K 
6 K 7 M. 3. cap. Of a General 

Pardon, 24 =” 42 C 

7 & 8 W. 3, cap. 25. For the. better 


Regulation of 
* of Parliament, 2d Vol. 348 B 
cap. 29. Againſt drawing 


r 


| Horſe 


» 


ns, Cc. with more than ſix | 


\ 2d Fol.- : -- 842 C 
cap. 32. For the Eaſe o 
2 and the better regulating 
Juries, 24 Vol. 159 B 1% Val 658 5 
cap. 34. Appointing the 
| Quakers Affirmation, 24 Vol. 311 D 
312 A 
= cap. . Appointing the 
| Oaths to js taken by Parner 


ME —— 


; 
| 


| 


Þ 


Elections of Mem- Vol 


| and Attorneys, 2d Vol. 31x C 


cap. 3 5. Sect. 2, 3, 4. Of 
marrying without Licence, 2d Vol. 


245 I] - 


— 


—— 


— 


of 4&5 M. & P. perpetual, 24 
E 


Pal. 17 
— Lap. 37. Of aliening to 
Colleges and Schools with the 
King's Licenſe, 1/i Vol. 375 B14 — 
8 & 9 M. 3. can. 5. For enlarging 
common Highways, 24 Hol. D 
E 


of the Plaintiff or Defendant ſhall 
not abate the Action ; and appoint- 


ing a Hire facids to revive interlo- 
2 5 


cap. 36. Making the Act 


cap. 10. That the Death 


| 


Þ — 


2d Vali616 C If Val. 599 J 666 D 
And to one Defendant found Not 
Guilty, 24 Vol. Huge 799 A 
— cap. 26. For Relief of 
_ Ereditors in Caſes of Eſcapes, 1/# 
Val. 728 C24 Vol. 446 E 459 H 
——— cap. 30. Of Settlements 
| of the Poor, 2d Vol. 625 O 
—— cap. 31. Of making Par- 
tition by Joint-Tenants, &r. 24 Vol. 
357 A 358 K made perpetual 3 & 
40 Aun. cap. 18. 24 Vol. 357 A 
cap. 32. Perſons to give 
Bail Jupon bringing Certiororis, 1ft © 
ol. | 368 A 
9&10 M. 3. cap. 11. Of Settlements 
of the Poor, 24 Vl. 625 0 
— cap. 15. Of Awards, 1/t 
Vl. „ 162 C 231 N 
— cap. 17. Of Inland Bills 
7 Exchange, Il Vol. 336 H 
— cap. 20, Of naturalizing 
Children born of Perſons abroad in 
the Wars, If Vol. 64 C 


3 _— 


— 


i. 


— cap. 25. The Day to "be 
inſerted of ſuing cut Proceſs, 1/f 
Val. 114 E 

10.& 11 M. 3. cap. 14. Of Limitations 
as to Writs of Error, 24 Vol. 142 B 
658 A 526B J Vol. 711 F 8320 

— Cap. 16. For preſerving 

the Eſtates of poſthumous Children, 

Val. 547 G 

— cap. 23. Taking away the 
Benefit of Clergy from Offences 
therein, I/ Vol. 355 C 388 A, F 
— Perſons appre- 

hending Felons to be diſcharg'd 

from Pariſh Offices, / Vol. 817 H 

—— Appointing what 
Fees to be taken for Indictments, 
2d Val. 54 B, C 857 C 

10& II M. 3. cap. . For preventing 
irregular Proceedings of Sheriffs in 

returning 


— 
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returning Members of Parliament, 


24. Vel. Fe 348 C. 

— * Ig For puniſhing 
Vagrants, 20 Vll. 770:A 

eee wk cap. » Againſt Papiſts, 
2d Vol. | 6530 


12 & 13 WI. 3. cap. . For preventing 
Inconveniencies — by Pri- 
vilege of Parliament, 24 Vol. 349 A 
459 F 460 B 

13 & 14 M. cap. 6. An Act for the 
further Limitation of the Crown, 
and 71 
ſion, 24 Vo 3121 313 A 


Ann. 


1 Anuz, ſeſl. 1. cap. 22. For the fur- 
ther Limitation of the Crown, and 
ſeecuring the Proteſtant Succeſſion, 
224 Vol. 313 A 

1 Anna, ſeff. 2. cap. 9. For puniſhing 
Acceflories to Felonies, and Recei- 
vers of ſtolen Goods; and to pre- 
vent the bes * Has de- 
ſtroying of Ships, 1, Vol. 13 B 
. 8176 24 Vol. 
—— Sec. 3. Of Witneſſes examin- 
ed in Caſes of High Treaſon, and 
of Perjury therein, 24 Vol. 302 H 


4 


859 A 


1 Annæ, cap, 22. For preventing Frauds 
in the Stamp-Duties, 1/7 Vol. 195 E 
2 & 3 Anux, cap. 18. Of the Privilege 
of Parliaments, 24 Vol. 349 A 
| Wh = 499. G 

—— aaonammmnn v3 7 Or augmen n 
af 1 Poor . — 
„„ 839 B 
3 & 4 Annæ, cap. 18. Making the Act 
. of 8 I. 3. for the Recovery of 
mall Tithes, perpetual, 


2d Vol. 

707 8 ö 

id. For amending ſeveral Acts re- 
lating to Jurors, 2d Vol. 159 A. 


3 & 4 Aunz, cap. 9. Relating to Bills 
of Exchange, and promiſſoryy Notes, 
iſt Vol. 1 332 D 

rap. 18. Of making Par- 
tition by Joint-Tenants, 24 Vol. 


1 That Cauſes 


the Proteſtant Succeſ- 


440 b 5 


357 A 685 B 
4 & 5 Annz, cap. 16. Gommonly call'd 


the Act for the Amendment of the 


Law, I/ Vol, 1 D 24 Vol. 38 G, 
— E, I 39 4 310 C 65 H 


be ſpecially ſet forth 
in Demurrers, as to Matters of 
Form, I Hol. Huge 44 C 600 E 
601 B, C 24 Vol. 141 A 397 E 
8 D W418 
2 The want of a Haſert in Curiu of a 
Deed, Cc. provided it- be Matter 
of Form only, 24 Vol. 250C 471D. 
3 That the Statutes of Jeofails ſhall 
extend to Judgments by Confeſſion, 
Sc. 2d Vol. | 141 K. 
4 Of Attorneys neglecting to file 
their Warrants, 24 Vol. 823 A 
5 The Defendant and Avowant, &. 
to plead as many Pleas as he thinks 
fit, iff Vol. 217 G 24 Vol. 557 G 
6 Giving Coſts to Defendanti on a 


Demurrer, 24 Val. 294 F 375 B 


and to a Defendant, unleſs the 
Judges certify, 24 Vol. 117 H 

7 Appointing Venires to be awarded 
from the Body of the County, 1/+ 
Vol. 677.C 2d Vol. 158B 159 C 
7516 784H 785A 786 4 803 E 

9 Appointing a View to be granted 
in Actions of Treſpaſs, &. I Vol. 

| 125 D 660 B 

10 Taking away the Neceſſity of At- 
tornments, 1 Vol. 123 G 126 N 
201 E, M 211A 295 E 873 D 
2d Val. 90 B 304 D 553 H 
12 No dilatory Plea to be relieved 
without an Affidavit, / Vol. 53 D 
24 Vol. 274A 400 B 
4. & 5 Anne, cap. 17. Of Frauds com- 
_ mitted by Bankrupts, 1/ Vol. 271 D 
13 Several Alterations made in Ac- 
tions of Debt upon Bonds and Bills 
penal, and of Payment of Money 
therein, and to a Fire facias, 1ft Vol. 
553 C 586G 24 Vol. 6120 1½/ 
Vol. 642 C 2 Vol. 351 B, C 380 
d 5 A, 3 385 I 
14 Of paying Principal, Intereſt and 
Coſts, and pleading a Tender, 24 
Vol. 468 A 607 A 69e C 
15 Of nuncupative Wills, 24 Vol. 
850 B, C 

16 Of declaring Uſes on Fines and 
Recoveries, 1/t Vol. 582 E 829 C 
2d Vol. 525 6 526 F 810 H 

1 817 F 

17 Of Entries and Claims to avoid 
Fines, 1/t Vol. 699 G 24 Vol. ö 54 B 
656 G 
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13, 19, 20 Concerning Mariners | 7 Anne, cap. 18. Cf Preſentation b 


\ Wages, / Vol. Page 504 E 2d Vol. 
| Page 477 G 655A 656 P, L 


827 E|- 


Joint-Tenants, 24 Vol. Page 100 E 


21 For aſſigning Bail-Bonds to the 

Plaintiff in Action, 1/f Vol. 125 B 
24 Vol. 629 H 
22 Taking away collateral Warran- 

ties, 2d Vol. 684 C 834 F 
23 No Huibpena to iſſue till the Bill 
be filed, 2d Vol. 660 C 
24 Coſts to be paid on Diſmiſſion of 

Bills in Equity, 1½ Vol. 497 C 
26 Giving Coſts to Defendants in Er- 

ror, 1 Vol. | 710 B 
27 Of granting Adminiſtrations for 
Wages, Cc. for Work in his Ma- 
jeſty's Docks and Yards, 2d Vol. 
8481 
28 Actions of Accounts to be brought 
againſt Executors and Adminiſtra- 
tors, 1f Vol. 20 F 49 H 780 K 

g 24 Vol. 100 H 
Tb:id. Againſt Joint-Tenants, and Te- 
nants in Common, 24 Vol. 685 E 
5 Annz, ſeff, 2. Continuing the Act of 


11 & 12 W. z. cap. 18. 2d Vol. 770 D 
5 Aunæ, cap. 9. Perſons arreſted by the | 


Act 1 Annes, to be carried to the 
Priſons for Debt, 2d Vol. 444 A 


——— cap. Debt to lie for Non-]. 


payment of Money on a Decree, 
1 Vol. ' 726 H 
— cap. 9. 1 an Eſcape 
Warrant, I, Vol. 117 C 726 8 
24 Vol. 665 F 
cap. 24. Of diſcharging ſmall 
Livings from Firſt-Fruits, 1/f 4; 
"Io 
—— 14, For the Preſervation of 
Game, 1/t Vol. - 62 BH 
Dell. 2. cap. 31. Againſt Re- 
ceivers of ſtolen Goods, 1/7 Vol. 
13'D 
6 Annæ, cap. 31. To prevent Miſchieſs 
by Fire, 2d Vol. 
—— cap. 18, For producing Mi- 
nors, Feme-Coverts, &. to the 
Court of Chancery, 1/t Vol. 542 B 
— Cap. 27. For enlarging the 
Time of returning Certificates of 
Eccleſiaſtical Livings, I/ Vol. 839 E 
7 Aunz, cap. 5. The Oath to be taken 
by Perſons naturalized, 1 Vol. 65 A 


202 D 


Po 
—_— — Taking away Uſur- 
pations, 2d Vol, 820 B 


Ambaſſadors, 24 Vol. 458 C 
cap. 22. Of a General Pardon, 


2 Vol. 2342 C 
cap. 20. For regiſtring Deeds 
in Middleſex, 2d Vol. 521 A 


19. For Infants to convey 
Truſt Eſtates, 24 Vol. 262 C 767 8 
| 8 | 68 

cap. 9. Of Convictions for not 
aſſiſting Exciſe-Officers, 1/f Vol. 


8 Annz, cap. 14. Debt to be brought 
for Rent by Tenant for Life, 2 5 
0 aro; ach 20s IN 
tap. 14. Of Diſtreſſes, 1/2 Vol. 
6 54 D 655 A, C 2d Vol. 680 B 
— Landlords to have a 
Tears Rent out of Goods in Exe- 
cution, 24 Vol. 
9 Annæ, cap. 16. The Benefit of Clergy 

n away upon an Attempt, & 
on one of the 


» * 
S » 


8 816 B 
cap. 5. Knights of the Shire 
to have 600 J. per Annum, 2d Vol. 
| : 351 B 
——— tap. 5. Mayors, Fc. not to 
be returned Members of Parliament, 
2d Vol. 322 G 


—— cap. 20. Of Informations in 


the Nature of a Duo Warranto, 24 
Val. e 509 D 

. Concerning Returns 
of Mandamus, 2d Vol. 235 A 


cap. 18. Againſt drawing Wag- 
gons with more than fix Horſes, 
2d Vol. 842 F 
cap. Making the Ad of 
4& 5W. & M. perpetual, 1/t Vol. 
S 
cap. 14. Againſt exceſſive 
Gaming, / Vol. 865 C, G 
11 & 12 Annæ, cap. 6. Of Naturaliza- 
tion, ½ Vol. E 


Seo. I. 
1 Geo. cap. 5. For preventing Tu- 


— cap. 25. Of Partition to be 
made by Joint-Tenants, 24 Vol. 
. | 685 B 


mults, and the more ſpeedy puniſh- 
ing the Rioters, 24 Vol. F ** E 


1 Geo, 


— — cap. 12. Of the Privilege of 


438 I 


200 8 


wy Council, ½ Vol. 
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1 Geo. cap. 39. For enlarging the Time 
of Continuance of Parliaments, 24 
Val. Page 384 G 
2 Geo. 1. cap. 23. Dec. 1. Appointing 
the Oath to be taken by wag py 
» and of admitting Attorneys, 1/ Vol. 
. D 176, 177, 178, 179, 180, 
181, 182, 183 
3 Geo, 1. cap. 11. Heck. 1. Againſt kil. 
ling Game, 1/ Vol. 865 A 
4 Geo, 1. cap. 11. For tranſporting Fe- 
ons, / Vol. 818 
7 Geo. 1. cap. . Concerning Bank- 
rupts, I/ Vol. 278 D 279, 280, 281, 
SOL 8: 282, 283, 284, 285 
8 Geo. 1. cap. 19. Sec, . Informers 
- againſt killing Game to have double 
18 I, 1. ol. f 3 l 865 B 
8 & 9 Geo. 1. cap. 19. Againſt keep- 
ing Engines for deſtroying Game, 
AZ IELE 27 > I 
9 Geo. 1. cap. 28. Called the Mint Act, 
24 Vol. A 
11 Geo. 1. cap. 21. Of Inſolvent Debt- 
ors, 2d Vol. 9 


1» 
— 


men of London, 2d Vol. 229D 
12 Geo. x. cap. To prevent removal 
of Suits from inferior Courts, 24 


12 Geo. 1. 


= Of wills by Free- 


12 Geo 1. cap, 26. Sed. 4. Atto ys 
* offending 9. the Act to e 
tranſported, Vol. Page 175 A 


| Geo, II. 


1 Geo. 2. To prevent Frauds 
committed by Tenants, 1/t 4 | 
„ 
2 Geo. 2. cap. 22. Of Debtors to pre- 
vent Vexations upon them by 
Gaolers, 24 Vol. 637 L 
2 Geo. 2. cap. 28. Sef. 9. Againſt un- 
lawful Games, 1f Vol. 868 H 
3 Geo. 2. cap. 15. Of Juries, 24 Vol. 
e e ee 627 L 
4 Geo. 2. cap. . For converting Law 
Proceedings into Engliſh, 24 Vai. 
r LEES | 185 A 
— — Of Remedies for reco- 
vering of Rents, 1/ Vol. 684 A 
5 Geo. 2. cap. Juſtices of Peace to 
have 100 l. per Ann. 2d Vol. 165 A 


[= 


5 Geo. 2. Concerning Bank- 
rupts, I Vol. 271, 272, 273, 274, 
275, 276, 277, 278 

— s of A — 
ance to Proceſs, 1/t Vol. 104 G 
6 Geo. 2. For explaining the 


Act of 4 Geo. 2. for Tait the 


Vol. 9 T 
cap. 29. Of no Arreſt for 
Sums under 104. I/ Vol. 


14 EI 


Law Proceedings into Engliſh, 24 
Vol. 153856 4 
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11 E Practical Conveyancer : In Two Parts. Part I. Contain ing 
1 Rules and Inſtructions for drawing all Sorts of Conveyances of 


Eſtates and Intereſts, whether Real or Perſonal, in Poſſeſſion or Expec- 

tancy. Alſo particular Rules for the Expoſition of Deeds, Wills, c. 

and of Words uſed in Conveyances; together with the N n/a | 

tlie ſeveral Courts at Weſtminſter, in Cafes wherein Difficulties 

ariſen touching the Words and Clauſes in Deeds, Deviſes, & The 
Whole extracted by Way of Abridgment from the Reports at large of 
the ſaid Caſes; and alphabetically digeſted under proper Heads. Par: II. 

Being the Firſt Part reduced into 1555 in a ſelect Collection of Pre- 

ja 


of 


Ve 


cedents, viz. Marriage-Settlements, |Bargains.and Sales, Leaſes, Leafes 


and Releaſes, Deeds of Copartnerſhip, ef Exchange, of Releaſe and 


Confirmation; Mortgages, Surrenders, Wills, Letters of Attorney, Aſ- 
ſignments of Stocks and Exchequer Annuities, Eccleſiaſtical Inſtruments, 
Cc. By Fobn Lilly, Gent. The ſecond Edition, corrected and very 
much enlarged. To which are now added, Caſes in Chancery, under 


all the Titles of Conveyancing : Digeſted by Way of Common Place 


under alphabetical Heads. Folio. ” : 
The PreGical Fuſtice of Peace, | ora Treatiſe ſhewing the Power 
and Authority. of that Off in all fits Branches. Extracted from the 
ſeveral Books bitherto written. on That Subject, and digeſted under proper 
Titles, in an alphabetical Method. To which is added great Variety 
of the moſt ufeful Precedents, inſerted under their proper Heads, and 
Brought down to this preſent Tear, Together with anAﬀphabetical Table 
of all the Statutes, which relate to the Titles contained in this Work, 
and of the Titles themſelves. The whole fitted for the Uſe of Fuſtices 
of the Peace, Coroners, Sheriffs, Clerks of Afſize, and of the Peace, Cu- 

os Rotulorums, Commiſſioners of Sewers, Overſeers of the Poor, Survey- 
ors of the Highways, Church-wardens, and others; and brought down 
to this preſent Year. By Foſeph Shaw of the Middle-Temple, Eſq; 
The Second Edition. In 2 Vol. 800. 

The Rights of the Clergy of that Part of Great Britain called Eng- 
land, as eſtabliſh'd by the Canons, the Common Law, and the Statutes 
of the Realm. Being a Methodical Collection under Alphabetical Heads, 
ot all Things relating to the Clergy, which lie diſperſed in the Volumes 
of thoſe Laws. But chiefly of ſuch Things which depend on Ads of 
Parliament, and upon ſolemn Reſolutions of the Judges in the Courts 
of Weſtminſter Hall, in Caſes concerning the Rights, Duties, Powers, 
and Privileges of the Clergy, By William Nelſon of the Middle Temple, 
Eſq; the third Edition corrected, with large Additions. Oo. 

Modern Reports, or Sele& Caſes, adjudged in the Courts of King's 
Bench, Chancery, Common Pleas and Exchequer, from the Reſtora- 
tion of King Charles II. to the 12th Year of King William III. In 5 Vols. 
Folio. The Third Edition carefully reviſed ; with the Addition of 


ſeveral Hundreds of References never before printed. 
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| m of abating of Writ oz Plaint, ate fegt Cat 
ant of fufficient o2 goon Batter; 92 plas. | hs 
52 where the Matter is not certainly al- 


- — ledg'd, alſo Piſnoſiner. of the Plaintiff, Defendant bz 
Place, Uariance between the-Writ, Spectaity 92 Reco, Un- 


certainty of the Krit, Count 02 Declaration, 8 & g . cap. 10. 
02 Death of the Plaintiff MN Defendant ;. but * 
this of Death is in many Inſtances remenied. by. a late Statute | 


made 8 & 9 W. 3. cap. 10. Vide poſtea Title Death. 
B Every dilatory Plea in Abatement ought to be How Pleas dilatory 
certain to every Intent: But Certainty to a com- = „ 1 
mon Intent in Pleas in Bar is ſufficient, . Cro. Face | _—_ 
92. pl. r 4 l ad de Phi 41 a 5 4 
CG: 0 ea be ple an intifft Hau Judgment t to be 1 
takes Iſſue — it, he ought to conclude with a pe- N e = 
tit judicium & damna, becauſe there-ſhall be a final Judgment: But „ 
win the Plaintiff does not deny, but confefles and avoids ſuch Plea, 8 
he muſt conclude in Maintenance of his Writ. Mod. Caſes, 236. = 
D By the Statute of 4 & 5 Anne, for the Amend- What the Defendant ©, = 
ment of the Law, it is Enacted, That no dilato L — his = 
< Plea Mall be received in any Court of Recor 4 5 Inn, _ © 
< unlefs the Party offering the So doth by Affi- - | Fs, 
< davit proveche” Truth thereof, or ſhew ſome probable Matter to the 24 
„Court to induce them to believe that the Fa& of ſuch dilatory Plea 
* is true, unleſs Matter of Record be pleaded in Abatement, and-ig. 
« that Caſe no Affidavit is neceſſary And the Reaſon thereof 
ariſes from the foregoing Words of the AR, Or ſhew _ Plea of Matter ef 


| ſome probable Matter to the Court to induce them. LY Record. 
B "4 believe , 4 


2 Abatement of Urits, &c. 8 

ze lieve that the Fact of ſuch dilatory Plea is true. And nothing can 

—_ induce the ok 'x believe 2 Fat to be true, than the Record 

itfelf. Modern Caſes 43. ROI INE 

But one Ga Another dilatory Plea after a Reſpondeas Ouſter A 

to be allowed. ought not to be received by the Court; for but one 
dilatory Plea is allowable. 2 Saund. 41. | 

There cannot be two. There cannot be two Pleas to the. Perſon of the B 
Pleas to the Perſon of "Plaintiff, except only where his ſecond Plea ariſes 
„ from Matter that aroſe ſubſequent to the firſt Plea. 

a 3 Leon Caſe 222. 

The Name of Earl, if The Name of Earl, in our Law, is the moſt C 
_— hall abate the ancient Name of Dignity and Honour in England, 

: and is Parcel of the Name, and is of the Subſtance 
of the Name; and if it be omitted in the Writ, it ſhall abate it. 
Davis's Rep. 60.4% h | 8 or 1 E. 6 1 858 1 

e the Statute of 1 E. 6. cap. 7. Seck. 3. it is 
TEES * * 31 That if any Perſon ſhall be made or crea- 

x E. 6. cap, 7. ſet, 3. ted Duke, Archbiſhop, Marqueſs, Earl, Viſcount, 
Baron, Biſhop, Knight, Tuſlice of the one Bench 
or the other, or Serjeant at Law, depending any Action, Bill or Suit, 
715 Writ, Action or Suit ſhall be abateable or abated, but remain 
in Force. ine Ic 
| How the Entryis to Mote, When any ſuch Creation is made. pend- 
de, where the Creation ing the Action, there muſt be an Entry upon the 
1 — pending the Roll, with a poſt ultimam continuationem, ſcil. ſuch 

| 2 Day the King by his Letters Patents: under the 
Great Seal of Great Britain, bearing Date the ſame Day, &c. and ſo 
ſet forth the Patent with a Profert in Curia of it, and a quod predifius 
the Defendant hoc non dedicit; and for a Plea of Creation after the 
laſt Continuance, ſee Raſt. 106. the old Book of Entries 50. 

The Plaintiff made In an Aſſize the Defendant pleads, That the F 
. * Plaintiff was made a Knight of the Bath pending 
the Adin. the Writ. The Plaintiff replied the Statute of 
x E. 6. tap. 7. ſeſl. 3. 1 E. 6. cap. 7. Sed. 3. where it is provided, that 

the Writ ſhall not abate where the Plaintiff is made 

But a Baronet ſhall, 2 Knight. And the Queſtion was, Whether a Knight 
of the Bath was within that Statute > And held that he was, and {6 
are all other Knights; but a Baronet is not, unleſs he be a Knight 
alſo. Sid. 40. | 

A Man made a Baro- It came in Queſtion, whether being made a G 
9 r Baronet puis darrein Continuance ſhould abate the 
the Writ or no? Writ? But the Matter was not determined, the 

| Plaintiff agreeing to ſue out a new Original. Cyo. 

2 Car. 104. pl. 5. However ſee the Caſe. | 

1 indicted by the. One indicted by the Name of Knight ſaid upon H 
ight, (aid 1. 

that he was never his Arraignment, that he was never knighted, 

knighted, and the In- which being confeſs'd, he was indicted de novo by 


— — * E P the Name of J. S. Baronet. Cro. Car. 372. pl.6 23 = 
| De 


ed de neovo as a Baronet, 


ms 3 
— 


es 


3 


Abatement of Writs, K. ; 


A Debt was brought againſt the Defendant by the Debt againſt the De- 
Name of Knight and Baronet. He pleads in Abate- fadant as Knight and 
ment that he was never knighted. The Plaintiff he was 2 — 
moved, that he might amend his Declaration, for 8 
that the Defendant had put in Bail by the Name of Anight and Baro- 
net, which the Court agreed to if it were ſo. But upon Examina- 
tion, it was found to be Baronet only: And then they ſaid, that they 
would not admit of any ſuch Amendment; ſo that The Action abated. 
the Plaintiff muſt arreſt him again. I Vent. 154. | 795 

B Upon a Declaration delivered before the Eſſoin-. When to plead in A- 
day, the Defendant hath the firſt four Days in the t | 
Term following to plead in Abatement, whether the Plaintiff gives 
Rules to plead or no. And althougli the Plaintiff doth not give 
Rules to plead the firſt Day of the Term, yet a Plea in Abatement 
cannot be accepted after the firſt four Days of the Term. Trin. ꝙ W. 
Reg. B. R. P. 6. of K. V. & Q, M. Cumberb. 25 1. But in the Com 
mon Pleas the Practice is otherwiſe, for the Method there is to pay 

the Prothonotary in whoſe Office the Declaration is, 25. for the Entr 

of a Special Imparlance, and then you have any Time to plead it 
within the four Days that the Plaintiff*s Attorney gives the Rule to 

plead, and the Manner of that Entry is thus; And the ſaid C. (the 

1 by John Cock hir Attorney, comes and (ſaving to himſelf 

all Manner of Advantages, as well to the ſaid Writ as to the ſaid De- 
claration) prays Leave to Imparl here till on the Octaue of St. Hillary, 
and he hath it granted to him. The ſame Day is 5 Inparlan 

given to the ſaid A. (the Plaintiff) here, and ſo NE nts, 
forth, at which _ as well the ſaid. A. by John Paterſon his ſaid At- 
torney, as the ſaid C. by James Bird his Attorney, comes and defends 
the * Injury and Damages, and whatever elſe he ought to defend, 
when and where the Court will conſider thereof, and prays Fudgment 
of the ſaid Writ (and then you go on with your Plea.) 3 Lev. 53. 

C Ercommengement, or any other Plea in Diſ- When to plead in 
ability of the Plaintiff, cannot be pleaded after a Diſability. 
General Imparlance. 1 Lut. 19. Trin. 36 Car. 2. B. R. Latch 179. 

D Dow Excommengement is to be pleaded, vide How Excommenge- 
Liit. 19. 3 Lev. 208. Cro. Fac. 82. pl. 6. ment is to be pleaded. 

E None can certify an Excommunication to diſ- _ Who can certify an 
able a Man, but he to whom the Court can write Eommunication. 
to abſolve him, as the Biſhop or Guardian of the 
Spiritualties. 8 Rep. 68. a. . 5: | 

F The Excommunication muſt be directed Uni- How the Excommuni- 
verſis Sanfle Matris Ecclefie Filiis ; and not Unj- tion mult be directed, 

_ werſis & ſingulis Clericis & Literdtis in & per to- 
tam Dioceſin, Re. 8 Rep. 88. | | 

G Uhen the Plea of Excommunication is allowed, The Writ thall not 
the Writ doth not abate, but the Entry is quod lo- ciien, eo ela 
quela remaneat quouſque, &c. 8 Rep. 69. a. See reman queuſq; Acc. 
Title Trpal. 

A Man 


* 


Abatement of Writs. 


* 2 
A Man cannot plead A Man cannot, to an Action brought againſt him, A 
in Diſability of himfelE P lead in Diſability of himſelf, that he is attainted 


of Treaſon, not pardoned or reſtore 
How an Outlawry is 


to be pleaded in Abate- 
ment. 


How an Outlawry is 
to be pleaded. 


I Leon. Ca. 466. 
Mhen an Outlawry muſt be pleaded in Abate- B 
ment, and when in Bar. Lutw. 1573, 1574. Co. 


Lit. Set. 197. gh away K 
And how to plead an Outlawry before and after C 


Judgment; and how to plead it in the ſame Court, 


and how in another Court, vide Lut. 110, 111. 2 Shower 443, 444. 


Vide poſtea, Tit. Dutlawy. 1 
There the Defendant pleaded an Outlawry, D 


lawry, the laintiff re- 
plies nul tiel Record, and 
reverſed it before the 
Day of bringing in the 
Record, and a Reſpond eas 
Ouſter awarded. 


Outlawry in one of 
the Plaintiffs in Error is 
no Plea. 


Nor in Attaint. 
Nor in Audita Querela. 
They being only Com- 
miſſions. 3 
Outlawry doth not 
abate the Writ or Bill, 


but diſables the Plain- 


tiff to proceed ui; 
&. 


That the Plaintiff is 
a Jew, is no Diſability. 


Jews are perpetual Enemies Regis & Religionis. 


Defendant pleads Out- 


- 


and the Plaintiff replied nut ziel Record, - and at 
the Time of the Plea the Plaintiff was outlawed, 
but he reverſed it before the Day of the bringing 
in of the Record, a Reſpondeas Ouſter was awarded. 
Cro. Fac. 484. pÞ 2. „„ 

The Defendant in Error can't plead an Out- E. 
lawry in one of the Plaintiffs in Error, this being 
a Suit by way of Diſcharge, and not to recover any 
Thing, and it would be miſchievous in Caſes of Er- 
ror, Attaint or Audita Querela, which are only by 
way of Diſcharge, if it ſhould be any Bar, this 
Writ being but a Commiſſion. Co. Fac. 616. pl. 1. 

This Diſability by Outlawry is only Tempora- F 
ry, and doth not abate the Writ or Bill, but it is a 
Difability for the Plaintiff to proceed, until he hath 
gotten his Charter of Pardon, or revers'd the Out- 
lawry. Co. Lit. 128. 5. . 

A Jew brought an Action, and the Defendant G 
pleaded that the Plaintiff is a Few, and that all 
Judgment / a#io. 


Curia. A Few may recover as well as a Villein, and the Plea is but 
in Diſability ſo long as the King ſhall prohibit them to trade; and 
Judgment was given for the Plaintiff. Mich. 36 Car. 2. in B. Regis. 

How to plead the Do- Ho to plead that the Defendant is an Alien, H 
fendant is an Alien. Ch. Lit. 198. 4 Mod. Rep. 285, 405. 1 Show. 349. 
T2 | I Salk. 2. Weſt & Sutton. 

How Trivilege is to Pꝛivilege of the Cuſtos Brevium of the King's I 
be pleaded. Bench was pleaded in Communi Banco after Bail, 
and good; but not after a general Imparlance. 3 Lev. 243. 

How to conclude Ulhere the Defendant pleads his Privilege, or K 
where the Defendant to the Perſon, he ought to conclude his Plea, petit 
pleads his Privilege, or WI 285 | , 
ES Fudicium fi ad Billam N reſpondere compelli 

debeat, &c. In other Caſes he ought to conclude, 
quod Billa predifP caſſetur, &c. M. 7 VW. 5 Mod. 146. Carthew 
363, 364. ny 7 

F | 3 | 

I Plea 


A 


B 


C 


D 


* 
— 


E 


F 


a 


a K 
the 


Abatement of Writs, & - F 

A Plea that to the Action, and not to the Wuen to plead in Baz, 
r- the Phintiff ought to be pleaded in and when —— 
Bar, and hot in Abatement. And if pleaded in 


% 


Abatement, it may, after a Reſpondeas Ouſter, be pleaded in Bar. Mich. | 


4 Anne Regine, 


Ik there's a Plea in Abatement, and afterwards That Notice of a Re- 


„ Oufter, if no Notice be taken of it in 1 * 


ea-Roll, the Plaintiff can't have Judgment. 
Carthew, Dobertine and Chancellour. | 3 
CUhere a Man brings an Action, be the Writ Two Matters in 4 


51 f : Writ, where it ſhall 
General, or Special and Particular; and he de- fand where it Pa = 


mands two Things; and it appears by his own and where abate. for 
ſhewing, that he cannot have an Action or better Part. | 


Writ for one of them, there the Writ ſhall not a- 
bate for all, but ſhall ſtand for that which is good. 

But when he brings an Action for two Things, and it appears that 
he cannot have this Writ for one of them, but may have another in 


another Form, there the Writ ſhall abate in toto, and not ſtand for 


that which is good. 11 Rep. 45. . 1 Saund. 285. 


Ik the Plea to the Writ be triable per Pais, and. If upon a Plea in A. 
Iſſue be taken thereupon, and found for the Plain- for che Pf 0 ws — 


tiff, the Judgment againſt the Defendant muſt be tory; but on a Demur- 
peremptory : But if there be a Demurrer to it, vx it is aRe/pond.Oufter, 


1 Keil. 869. pl. 18. 870. BY 3 
After a Judgment to anſwer over upon a Pleæ in A Verdict ſet aſide for 
not entring of the Re- 


Abatement, the Defendant pleaded to Iſſue, which hee, Oger, 
was tried, but the Plea in Abatement and Judgment A privs Roll OM: 


then it is a Reſpondeas Ouſter only. Latch. 178. 


upon it were not entred on the NI. ow Record | 
tho? the Plea-Roll was right, yet the Verdi& was ſet aſide, becauſe the 


Niſi prius Record ſhall not be amended by it. 5 Mod. 399. 


G That which makes the Defendant Party to the vit 6 defendir makes 


Action, are the Words, Venit & defendit vim G. MW 1 Party to 
injuriam quando, &c. And if the Defendant will n. 


* in Diſability to the Perſon of the Plaintiff, | How to plead in Dic 
e muſt firſt make himſelf a Party by this Part of er the Plaintiff 


his Defence. Co. Lit. 127. But in Pleas to the ande gives the Coutt 


Juriſdiction of tlie Court, Quando _ to be left 12 — 
out, becauſe Quando, &c. gives the Court a Juriſdiction; as Quando 
Curia confideraverit. Ibid. Lut. 9. Showers Rep. 386, 387. g 


H pow to plead to the Juriſdiction of the Court, How to plead to the ſu- 


1 


2 Latch, 178. Note, It muſt be pleaded in Per- fiction of the Court. 
on. 

The Defendant pleads in Abatement, that his How to plead to ab 
Name is Fermy, and not Fermyn, and pleads it thus; er of à Sirname. 


Et prædict 7 brkn- + ventt, &C. this is naught, for he dns the ſame 
Name as the Plaintiff hath counted: But it ſhould have been, E- 5 
at 


Fit 


hoc venit J. Fermy, &. dicit quod 1 eft eadem perſona que arre 


6 Abatement of Writs, c&c. 


fur per nomen J. Fermyn, &. dicit, cc. Hill. 3 Wil. & Mar. Rot. 
291. Shower's Rep. 394. 


* 
1 


How to plead a Mia. The Defendant pleads, that he was baptized by A 
N „Okt the Name of Michs, and not Michaeh Th Plains 
tiff replies, that he is known as well by the Name of Michael as Mi- 
cha. The Defendant demurs, becauſe: he ought to have traverſed 
that he was Baptized, and not that he was known by one Name 
and the other, for a Man cannot have two Chriſtian Names. And 

Judgment was given for the Defendant. Paſch. 7 V. Regis. and vide 
Modern Caſes 115. | 3 Hk 2 

One Partner cannot Milnolmer of a Partner Was pleaded in Abate- B 
plead Miſnofmer of his ment, and naught; becauſe one ſhall not plead 


W Miſnoſmer of his Companion. Lut. 36. | 
Bail can't plead Miſnoſiner of the Principal in Abatement. Mod. C 
Caſes 289. | 


Error depending in Exroz depending in the Exchequer-Chamber, was D 
the Breton Renner pleaded in Abatement to an Action of Debt upon 
Pede upon the Judg- à Judgment in the King's Bench, and concludes, 
ment in B.R. Unde oe judicium, & quod loquela remaneat ſme 
die; and doth not aver his Plea: Alſo it was pleaded after Impar- 
lance, and the Plaintiff demurred for thoſe Cauſes; and the Court 

| ſaid, That Error ſuſpends the Execution of the 
Dun the judgment. 7. B. R. Lut. 602, But the Court 

2% 26 gave no Opinion, whether the Matter of the Plea 
was good or no; but Shower, Rep. 146, ſays, That it was held to be 
a good Plea, either in Bar or Abatement, 

Error depending in Debt on a Judgment in B. R. The Deſendant E 
CameraSeaccarit is 28000 pleads in Abatement, Error depending in the Ex- 
Flea in Abatement. chequer-Chamber, and held good; but if the Defen- 
dant concludes, Non ther reſpondere quouſq; it is not good, becauſe 
we have no Reſummons. 5 Mod. 68. | 
a Where a Plea conclu- The Nature of a Plea in Abatement is to entitle F 

ded in Abatement ſhall the Plaintiff to a better Writ. Telv. 112. But 
* where the Defendant ſhews that the Plaintiff hath 
| no Cauſe of Action, tho? he concludes his Plea in 
Abatement, yet it ſhall be good in Bar. 2 Mod. Rep. 64, 65. | 
Where the Defendant @TUhere the Defendant's Plea begins with Petit G 
Pere Judicium in Bar. Judicium de Brevi, and concludes in Bar, there a 
final Judgment ſhall be given; but where it begins 
in Bar, and concludes in Abatement, there it ſhall be only a Reſpon- 
deas Ouſter. Carveth verſus Prior, Paſch. 1 W. G. M. Shower's Rep. 4. 
Where a Diſconti- There the Defendant concludes his Plea in H 
DUSNEE, Diſability, and the Plaintiff his Replication in Bar, 
all is diſcontinued. Carthew 138. 1 Show. 155. Lt 
Where a Diſconti- In an Action upon the Caſe the Defendant con- I 
NUANCE. cluded his Plea in Abatement, and the Plaintiff 
demurred as to a Plea in Bar (to wit) petit judicium G. dampna, tis 
a Diſcontinuance, 
2 


df Writs, &< 
A The Defendant pleaded after a f Ne | 4 
| lance, That ſhe was Covert with = Ee 22 2 _—_— 
pray d Judicium de billa- This is ill, and I Refpon- [mpatlance, i fü. 
Aeas Ouſter Was awarded. 2 Keb. 1 4 L, or 9. | + | 
x Modern Caſes 43; | 3. Pl. 16. and ſo of Recuſancy. 
Uhere the Matter in Abatement is pleaded in 8e where 
Bar, the Plea beginning and concluding oy : F Af — - 
Judgment ſhall be, quod recuperet dampna * © "Bak. pleaded in 
ere 
Dea of a Plaintiff did in all C us Shs 
the Wir before Judgment, before the Sane of nero 
9 V. g. cap. 10. But now ſee the Statute, and . as * 
the Remedy given thereby, in Title Judgment and alſo in Tit.! 
I Sect. D. where Death neither of Plaintiff or Defend: . ch 1 Death, 
N. r f 3 and alſo decken, idee 
| with a Suggeſtion The Clauſe of the Ad 
Death Plaintiffs Jetoodl ng to — — ts Te TT Rn 
$ ; | : 
Baron and Feme, che Feme is Adminiſtratrix, . 
— = Action is brought againſt her [rae grow! gy yen Fog 
11 
: ; ar, is RP. Ry | : 
that it ought to be pleated in ny lar ny ſeemed to the Court, 
alſo he ought to go further, and to {: 12 Wat 10% +6 b 
hath no Aﬀets. 10 V. F. K. Vids Title that he Hor t6 be pleaded. 
F Upon a Writ of Error returnable in ch 2 arien Continuance. 
quer- Chamber; before the Record was tranſc bed, e 
one of the Plaintiffs in the Writ of Error 4 1 
2 — the 1 in the Action * 3 
5 rror to be abate 5 ks 
e any Rule of += Gar pg OE 
h e endant in the Action in Execution. The Coy 3 
eld this to be itregular, and ſuperſeded the E 3 
tion: Becauſe the Plaintiff in the Aion e W ſhould 
plied bimfel to the Court upon the Death 9 di 3 
e Writ of Error, and appt ized the Court of is D of the Plaintiffs in 
Fuſt ice mig ht take notice of it, in order to mak af a m be Chief 
G For. Brace & al' & Pennoyer. Trin. 9W. B N. ue Return when called 
* ne who was ſued as Executor pleads ; * 338. Salk. 319. 
* 3 that AAminiftration e, N. = Adminiſtration com- 
76 and held good without a Traverſe. P 5 155 
1 wm mg in B. R. 1 Brownl, 97. 2 Bronenl, 14. 5 ä 
Cn 3 Qui tam, &c. was brought in the 5 Med. 136, 137. 
8 rt, the ctendant pleaded in Abatement, Th is An Attorney of the 
1s an Attor «4; n the Court of Com? 5 ar Common Bench may plead 
and ought not to be ſued out of that C hon Pleas, Adee to Acti- 
1 the Court inclined, that che Plea ood wy 
e King may bring his rs was a good Plea. For 
g his Aion in what Court be pleaſeth, yet. the 


Action, 


8 Abatement of Writs, &c. 
Aion, Qui tam, is 4 popular Action, and brought by the Informer, Qui 
tam: And therefore they inclined to allow the Plea. Hill. 6 V. B. Regis. 
Treſpaſi againſt two; Treſpaſs for taking of Goods was brought a- A 
one pleads, Thatheisan gainſt two Perſons. One pleads, That he is an 
ER. afl. Attorney of the Court of Common Bench, and ought 
JEL Corn to be Tued there only; and held to be no Plea : Be- 
cauſe an Attorney fball not bave his Privilege when another is joined 
with him. Mich. 28 Car. 2. 1 Ventr. Molyn verſus Corke. 2 Salk. 
8 * Tenancy in It is a good Plea in Abatement for the Defen- B 
Common, or Joint-tt- dant to ſay, That the Plaintiff is Tenant in Com- 
Abels mon or Joint-Tenant with another, but if it be not 


pleaded, the Defendant *hath loſt his Advantage of it. Cro. Eliz. 
2 | 
__ 4 2Stranger, Pyoperty in a Stranger is a good Plea in Bar, or & 
where good in Bar or Abatement in Replevin, but not in Treſpaſs ; for 
— there it muſt be, Not Guilty. 2 Lev. 92. See Title 
Property. 1 Salk. 5. Preſgrave and Saunders. 8 
CUhere the Defendant pleads Property in himſelf, or in a Stranger, D 
he need not make an Avowry to have a Return of the Cattle, becauſe 
the Plea itſelf comprehends good Cauſe for a Return. Carthew 244. 
Butcher and Porter, Trinity the 4th of V. & M. 

Another Adion de- Upon an Indebitatus, the Defendant pleads in E 
pending, no Plea with- Abatement another Action depending for the ſame 
1 + 2 Matter in the Exchequer, and doth not ſay, That 

* the Plaintiff hath declared thereupon; this is 
naught: Becauſe it cannot be traverſed, whether it be * the ſame Mat- F 
ter or no. M. 7 W. B. R. and Sparries Caſe, 5 Rep. 61. 

Need not to be a 7. There need not be a Venue in a Replication to a 

nue in a Replication to Plea in Abatement; Becauſe all Pleas in Abate- 
2 Plea in Abatement. nent (unleſs they are local) ſball be tried by the 
Venue in the Declaration. 8 W. R. But held otherwiſe in 1 Salk. 4. 
in the Caſe of Ode and Norcliffe, in a Plea of Abatement of Knight- 
hood, it was held in 1 Salk. 6. in the Caſe of Lett and Mills, that 
there needs no Venue be laid where he was dubb'd. 
. Where Damages mull In a 3 to v 4 Abatement, where- G 
e prayed in a Replica- in Matter of Fact is pleaded, there the Plaintiff 
_— 4 And if upon an Iſſue a 
Verdict be found for him, there ſhall be a final 
Ri Judgment to be Judgment, 1 Yentris 22. but where ſpecial Matter 
is pleaded to the Writ, the Plaintiff in his Replica- 
tion muſt only maintain his Writ. 4 Mod. 286. H 
No Advantage can be taken of a bad Declara- 
tion upon a Demurrer to a dilatory Plea. Hill. 2 & 
3 of V. &. M. Peter againſt Pilkington. Carthew 
172. V. in B. R. 


5 „ The 


Were no Advantage 
to be taken of an ill 
Declaration. 


Abatement of Writs, Kc. 0 
A The Defendant cannot plead ancient Demeſne, Ancient Demeſn plead- 
without a Rule of the Court for that Purpoſe. See ed in Ejectment. 
5 Rep. 105. 4. 
B Ik ancient Demeſne be pleaded of a Manor, and How to be tried. 
denied, this ſhall be tried 50 the Record of Domeſday Book; but if iſſue 
be taken, whether certain rec of Land are Parcel of the Manor or 
not, this ſhall be tried by : a Jury; for it cannot be tried by the ſaid 
Book. 9 Rep. 31. 2. 
C The Reaſon of Abatement of Writs, is not only Tze Reaſon of Abate- 
becauſe they ſhall not be twice charged, K 
that they ſhould not be twice vex'd for the ſame 


Debt. 3 Lev. 304. 
D --TAahat might have been pleaded in Abatement, Of Advantage of pleads 


can never be aflign'd for Error, Carthew 124, nor ing in Abatement loſt, 
pleaded to a Scire facias on the Judgment. * | 


Salk. 2. Weſt verſus Sutton. 
E So where Matter is pleadable in Abatement, The like, 


and the Defendant pleads to Iſſue, the Advantage 
is Joſt. Carthew 1 6. 


amen See Pulvilge | 


- Abeianc te, 


Belante is in the. Experation, Remeit | Abeiance, Quid. 
b2ance, Intendment and Conſideration 5 
Ss —_ Rad, 02 in nubibus. Litt. os <1: | 


G Jf a "= ntakes a Leaſe for- Life. "a Remain- Where the Fee is in 
Abeiance during Leſſee 


der to the right Heirs of I. S. the Fe ee-Simple is in 
Abeiance — J. S. dies. Co. Litt. 342. b. * 
H W. Tenant pur auter vie dies, the Freehold is in So after 12 Death of 
Abeiance * the Occupant enters. Lid. Tenant pur auler Vie. 

I If Lands be leaſed to 'B. for Life, the Remain- Tue Remainder ſhall 
der for Years to his H eirs; the Remainder for Years Purchaft. Heir as- 2 
is in Abeiance until the Death, of the Leſſee, and ; 
then it thall veſt in the Heir as a Purchaſer, and as a Chattel, and 
ſhall go to his Executors, and Tenant for Life cannot touch it. 


| | 3 * 235 'F 


D Acceptance. 


Atteptante. 


” (Accord and Satisfaction. 
Acceptance, See Hen 


(Told, and Ubidable, 


Ceeptance is a taking o2 receiving in 4 
— Part that which is offered; and e e 
Quaſi an Agreement to ſome Ack done befoze, which might 
have been done and avoided, if ſuch Acceptance had not 


been by him that ſo accepted, Terms of the Law, 5. b. 


It a Man be bound in a Bond with a Condition to do a particu- B 
* lar 3 2 —.— __ 5. _ = 
ing in Satis Ceptance of a r isfaction is no Plea; 
een cr © Bad © bur if de Clien be fir the Payment of Mo. 
no Flea, and where it ney; there, Acceptance of a collateral Thing (be- 
fore the Money due) is a good Satisfaction. Dyer 
; I. a. Perkins Sethi 149. El A 
But it muſt be plead. Mote, the Defendant muſt plead that the Plain- C 
ed in Satisfaction of the tiff accepted the Thing agreed upon in full Satis- 
1 and not of faction of the Sum mentioned in the Condition, 
Sil and got in full Satisfaction of the Bond; for the 
Bond cannot be diſcharged but by Writing under Hand and Seal. Cyo. 
ace 254. 5 > VE nat Bo, mY 
a Money to be Allo 11 — Money is to be paid — a 238 D 
Faid to a Stranger, AC- there, if the Stranger accept of an Horſe or an 
Tlüag in Satisaclion of collateral Thing A ron of the Money, it is 
the Money, ia no Ferfor- no Performance of the Condition, becauſe the Con- 3 
eaten eee ſtrictly performed in that Caſe. 4 
Bur if the Condition tit if the Condition be, That a Stranger ſhall E. j 


pay wo 1 pay to the Obligee, &-c. a Sum ef Money; there 


um of Money, there the Obligee being Party, &-c. may receive a Horſe, 
babe Thing i &-c. in Satisfaction. 5 Co. 17. Dyer 35, &c. 
ristgction, 1 


Acceptante. 11 
A. ip "tance of Rent of the Aſſignee by the ByAcceptance of Rent 
1 ity of the Contract is extinguithed, e by Leſſor, 
and the Action of Debt againſt the firſt Leſſee is extin iſhed, vary ou 
gone, 1 Sound. 240. 2 Saund. 303, &c. but it gnof Debr againit firſt 
is made a Quere if it would be fo in an Action of 0, 
Debt for Rent reſerved upon a Leaſe made of Tithes ? 
B But after ſuch Acceptance the Leſſor, or his But after ſuch Accep- 
Aſſignee, may maintain an Action againſt the firſt ain af Aion af main- 
Leſſee upon his Covenant for Payment of Rent. nant againſt firſt Leſſee. 
1 Saund. 241. | Fin | | 9 | 
The Defendant pleaded. Acceptance of another Acceptance of ano- 
Bond in Diſcharge of the Bond ſued ; and held to her Bond is naughr. 
be naught. Cro. Car. 85. pl. 9. A Choſe in Action cannot be a Sa- 
tisfaction. Lit. R. 58. WITS { 
D Acceptance of a Statute Staple, after the Day of Of a Statute Staple 
Payment, is no Plea. Cyo. Car. 56. IG E nths. a 
E That he enfeoffed the Plaintiff of ſuch Lands 4 Peoffment and Ac. 
in Diſcharge of the ſaid Bill, which he accepted, <eptance in Diſcharge 
held to be no Plea. Bid. CCC 
F It a Man makes a Leaſe for Years rendring Where Acceptance of 
Rent, upon Condition, That if the Rent be in Ar- Rent diſpenſes with a 
rear, he may enter: Here, if the Leſſor demands gor. OE "Iu 
the Rent, and it is not paid; if he afterwards accepts the Rent (be- 
fore Re-entry made) he hath diſpenſed with the Condition: But altho? 
that after the Re-entry he accepts the Rent, (due at the Day for 
which the Demand was made) that ſhall not diſpenſe with the Condi- 
tion: Becauſe, as well before as after his Re-entry, be may bring Debt 
upon bis Leaſe for Rent; and by his Re-entry the Leaſe is abſolutely a- 
avoided. 3 Rep. 64- Acceptance of the Rent after the Condition bro- 
ken, if he had Notice of the Breach, bars the Leſſor of his Entry; 
aliter, if he had no Notice. See 1 Leon. ib. 626. Moor's Rep. Caſe 594. 
G But if the Leaſe be only voidable, he may di- How irthall be in the 
ſtrein, for that will amount to an Affirmance of Caſe of a Diſtreſs, 
a Leaſe; but if the Leaſe becomes abſolutely void, _ 
then there can be no Diſtreſs, but only an Action for the Rent. See 
Cro. El. 3. pl. 6. N 
H Mhere the Concluſion of the Condition in a Acceptance ſhall not 
Leaſe for Years is, That then the Leaſe for Tears make a void Leaſe good. 
{ball be void; there, no Acceptance of the Rent due 
at any Time after Breach of the Condition ſhall make the void Leaſe 
good. 3 Rep. 64. b. For the Leaſe, which is become void by the 
Breach of the Condition, cannot be made good by any Acceptance 
_ afterwards. Ibid. See Cro. El. 528. pl. 57. 

But in the Caſe of a Leaſe for Life, if the Con- But where the Leaſe 
clulion of the Condition be, That then the Leaſe * Widable, it may. 
ſball be void: (Becauſe it is an Eſtate of Freehold created by Livery, 
it cannot be determined without Entry:) In ſuch Caſe, Acceptance of 


the Rent due at a Day afterwards ſhall bar the Leſſor of his —_— 
| or 


12 


* 


.Acceptante. 


for this voidable Leaſe may be affirmed: by Acceptance of the Rent: 
But it is otherwiſe in Caſe of a Leaſe for Years, for there the Leaſe is 


abſolutely void. 3 Rep. 65. 4. 


Where the Words are, 
that if the Leſſee doth - 
ſuch an Act, the Leaſe 
ſhall be void, his doihg 
of the Act is an abſolute 
Determination of the 
Leaſe, 


A Man. lets a Leaſe for 21 Years upon Condi- A 
tion that he ſhould not alien or let any Part of it 
for above three Years; and if he did; the Leaſe to 
be void, and he to re-enter. The Leſſee iets for 
above three Years: the Leſſor accepts the Rent of 
the Aſſignee, and afterwards re- enters; and it was 


held to be a plain Breach of the Condition, and that the Acceptance 
ſhould not diſpenſe with the. Condition, ſeeing that it was that it 
ſhould be void, fo it was abſolutely determined. _ Cro, Car. $11. "On. 


512. See Cro. Elis. 528. pl. 57. 


Acceptance of the 
Rent of a new Tenant 
ſnall not diſcharge a Re- 
lief due from a former 
Tenant. 21 H. 8. . 


| | Where Acceptance of 
the Rent by the Iſſue in 
Tail ſhall bind him. 


So alſo in the Caſe of 
an Infant. 


Where, by an Ac- 


quittance, all Arrears 
before are diſcharged. | 


Acceptance of Rent 
by the Maſter, ſhall not 
hurt the College where 
the Leaſe is void. 


Acceptance of Colla- 
teral Satisfaction, no Bar 
to a Title to Lands. 


Acceptance of a Rent of a new Tenant i is no Bar B 
to the Leſſor's taking his Remedy againſt a former 
Tenant ; becauſe now by the 21 H. 8. c... he may 
avow upon the Land, and is not forc'd . to avow 


upon the Perſon, Moor's Rep. 887. 


Tenant in Tail makes a Leaſe: for Years not C 


warranted by the Statute, rendring Rent, and dies; 
the Iſſue in Tail accepts 'the Rent, this ſhall bind 
him. 3 Leon. Caſe 365. 

So alſo in the Caſe of an Infant; where he ac- D 
cepts the Rent after his full Age. Bid. 4. 

Jf he that hath a Rent-Service' or Rent-Charge, E 
accepts the Rent due at the laſt Day, and thereof 
makes an Acquittance; by this all the Arrears due 
before are diſcharged. 2 Rep. 68. ber) 

The Acceptance of Rent by the Maſter of a F 
Body Aggregate, ſhall not diveſt any Right, Title, 
or Intereſt, which is in him and his F ellows. 11 Rep. 
79. 4. 

A Right or Title, rk any one hath to any G 
Lands or Tenements of any 5 of Inheritance 
or Freehold, cannot be barred by Acceptance of 


any Manner of collateral Satisfaction; but by Releaſe or 5 
or ſome Act tantamount, it may. 3 Rep. 1. 4, b. 


Avnifion, See Inftitution, 
Admittance, See Copyhold. 
Ad quod vampnum; See eaays, 


Acceſſozv, 


Attelloꝛyv. 


Acceſſozy, See Pꝛincipal. 


An the ſoweſt and higheſt Offences there arg Where there may be 


no Accefloztes, but all are Principals; as in K 
Riots, Routs, Fozcible Entries, and other | | 
reſpaſſes Vi & Armis, which are the loweſt Dffences, And co in 
the higheſt Offence, which is Crimen Læſæ Majeſtatis, there be no 
Acceſſoztes , but in Felonies there are Acceſſozies, both befoze and 


after the Fact. Co. Lit. 57. a, b. 
Befv2e the late Act of Parliament, where the When tho Principal is 


Principal was not attainted, but diſcharged only 3% tainted, theAcce(- 
by barks in the Hand, the Acceſſory, before the A N 
Statute of 1 Anne, cap. 9. was to have been diſ- 
charg'd without being put to take his Benefit of the Clergy, or being 

burnt in the Hand, altho' he were convicted; for he ought not to be 
condemned but where the Principal is attainted, and not where he is 
only convicted. Cro. Car. 566. pl. 3. 567. 3 Inſt. 114, 137. 4 Co. 43. 

baut this is now altered by the Statute of 1 Anne, Seff. 2. cap. 9. 

See Title Paincipal. 2 

C The Law of Acceſſary and Principal has been ſo accurately and 
carefully handled and treated of by the laborious and learned Ser- 
jeant Hawkins, that to inſert more Cafes here Xwkinss Pleas of 
would be needleſs and I ſhall only therefore inti- the Crown. 
mate where the Caſes may be found, which will ſet this Matter in a 
clear Light, and for that Purpoſe, vide poſtea Title Pꝛintipal and 
Acceſſoʒy. | 

D And now by a Statute made 5 Anne Regine, it What ſhall be Felony 
is Enacted, That if any Perſon ſhall receive or buy in Acceſories. 
any Goods ſtolen from another, knowing the ſame 5 Anne, Se: 2. 
to be ſtolen; or ſhall receive, harbour, or con- 
ceal any Burglar, Felon or Thief, knowingly, he ſhall be taken as ac- 
2 to the Felony, and being thereof convicted, ſhall ſuffer Death 
as a Felon Convict. 

E Pꝛovided, That if the Principal can't be taken, _ How to be where the 
then the Acceſſory may be proſecuted for a Miſde- Principal can't be taken. 
meanor, to be punilt'd by Fine, Impriſonment, or 
other corporeal Puniſhment, 


1 Acceſſazies 


14 Acceſſoꝛp. 


What Acceſſories ſhall Acceſſozies in Petty Treaſon, Murder, Robbery, A 
a 57. Sen in or near the Highway or Dwelling-Houſe; or 
. wilfully burning -any Dwelling-Houſe, or Barn, 
having Corn in it, being thereof convicted, ſhall not have the Benefit 
of their Clergy. Ou | 

How it ſtands with @Ulhere in an Appeal of Murder the Principal is B 
Acceſſories before, and found guilty of Manſlaughter, the Court diſ- 
RY — ale charged all the Acceflories before the Fact, for to 

Manſlaughter there can be no Acceſſory before the 

Fact, but the Acceſſories after the Fact ſhall anſwer as Acceſſories to 
the Manſlaughter. Moor's Rep. 461. pl. 645. 

An Infant may bring An Infant may fue an Appeal by Guardians. C 
It. Moor's Rep. 461. pl. 646. 


At etiam Wille. 


. | Latitat. 
Ac etiam Wille, See Action, 


The Cauſe of Action See the Stat. of 13 Car. 2. Cap. 2. which enjoins E. 
muſt be expreſſed in the the Certainty and true Cauſe of Action, to be 
1; Car, 2. cap. 2. Particularly exprefs'd in the Writ, Bill, or Pro- 
: ceſs which holds the Defendant to Bail. | 
This Ac etiam Billæ is now of no Uſe ſince the Act of the 12th F 
The Atoof 12th of Of King Geo. I. cap. 29. where the Cauſe of Action 
K, G. 1. cap, 2- is for a Debt or Damages under ten Pounds, for 


by that Statute you can't arreſt the Defendant for any Debt under 
ten Pounds by Proceſs, from any of the ſuperiour Courts, nor is it of 


PE Statute made 13 Car. 2. cap. 2. Seſſ. D 
2. was the Foundation of inſerting the 
Ac etiam Billz in UMUrits. 


The Foundation of Ac 
etiam Billæ. 13 Car, 2. 


cap. 2. Sefl. 2. 


any Uſe where the Defendant is an Executor, for that you can't hold 


an Executor to Bail, nor in any Action of Treſpaſs, or for Battery, 
Wounding or Impriſonment, unleſs there be an Order of Court, or a 
Warrant from a judge of that Court out of which the Proceſs iſſues. 
Note; Before the ſubſequent Rules of the Reſpective Courts of G 
Kings Bench and Common Pleas were made on every Ac etiam Billæ in 
the Kings Bench, and on an Ac etiam Writ in the Common Pleas, the 

Of Imparlances. Defendant was entitled to an Imparlance, but now 


3 by 


Fi 
1 

5 

f 
* 
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At etiam Wille. 15 
by Virtue of the following Rules, not only Writs of Ac etiam bille 
and Ac etiams in the Common Pleas, but alſo as a Bill of Middleſex, 
and a common Capias will compel-the Defendant to plead of the 
Term of which the Writs are returnable in the ſame Manner as tho? 
the Proceſs had been by ſpecial Original, with this Difference, that 
now the Advantage accruing to the Plaintiff by theſe Rules, is greater 
than he had before by ſpecial Original, for upon a Ipecial Original re- 


turnable the firſt or ſecond Returns of Hillary or Trinity Terms, the 


Defendant had an Imparlance, but now theſe Rules extend: to all the 
Terms in the Years 2 is | 


The Rule in the King's Bench is as follows. 


ATT is owered, That upon all Proceſs to be ſued out of this Court, 

I returnable the firſt or ſecond Return of any Term, if the Plaintiff 
declares in London or Middleſex, and the Defendant lives within 
twenty Miles of London, the Declaration ſhall be delivered with No- 
tice to plead within four Days after the Delivery thereof; and the 
Defendant ſhall plead within the ſame four Days without any Impar- 
lance; and in caſe the Plaintiff declares in any other County, or the 
Defendant lives above twenty Miles from London, the Declaration 
ſhall be delivered with Notice to plead within eight Days after the 
Delivery thereof; and the Defendant ſhall plead within the ſaid eight 
Days without any Imparlance ; and in Default of pleading as afore- 
ſaid, the Plaintiff may ſign his Judgment, any Rule of this Court to 
the contrary notwithſtanding. 


The Rule in the Common Pleas zs as follows. 


B TT is owered, That upon all Proceſs ſued out of this Court, re- 

turnable the firſt and ſecond Return of any Term, if the Plaintiff 
declares in London or 1 1 and the Defendant lives within 
twenty Miles of London, the Defendant ſhall plead within four Days 
after ſuch Declaration delivered, without any Imparlance; and ſuch 
Declaration may be delivered de bene eſſe; and in caſe the Plaintiff 
declares in any other County, or the Defendant lives above twenty 
Miles from London, the Detendant ſhall plead within eight Days after 
the Declaration delivered, without any Imparlance; and in Default of 
pleading as aforeſaid, the Plaintiff may fign his Judgment. 


R. Eyre, 

Rob. Price, 
Alex. Denton, 

F. Forteſcue. 
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Accozd and Satisfaition. Þ} 
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Acceptace. 
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Cco2d is an Agreement between two at A 


Accoꝛd and Satisfation, dn 
the leaſt, to ſatisfy an Offence that the 
one hath made to the other, whether it 


Pleading. 
Accord with Satis- 
faction, Quid. 6 0 
be a Treſpaſs, 02 ſuch like Thing, fo? 


which he hath agreed to ſatisfy him; which, if executed, ſhall 
be a good Bar in Law to any Suit to be bzought fo2 the ſame 


Matter. | 
How Amends muſt be Every Tort and Injury begets Diſcord and Vari- B 
_— ance, which by Accord and Concord between the 


Parties is fatisfiable ; but the Thing which fhall be for the Amends, 
ought to be ſome Charge to one Party, and profitable to the other. 
The Amends muſt not be made of that Thing which is the proper 
Thing of the Party injured, as Reſtitution or Re-delivery of his Goods, 
@*c. Dyer 356, a. In Caſes of Arbitrements the Law varies from 
Arco whick ſee in Title Award, 
Where Acceptance of Jf a Man be bound in a Bond, with a Condition 8. 
a LI. * be ws, jt W... make an Account, or to do other Matter colla- 
Sereno. * teral to the Bond; here, Acceptance of another 
Thing in Satisfaction, is no Plea : But if the Con- 
dition be for the Payment of Money ; there, Acceptance of a collate- 
ral Thing (before the Money due) is a good Satisfaction. Dyer 1. 4. 
9 Co. 79. 4. I Roll. 455, 456. 3 Lev. 56. Before the Bond forfeited, 
Cro. Eliz. 46, 304. See Cro. Fac. 649, 650. by 
How Acceptance in Mote, The Defendant muſt plead, That the D 
Satisfaction is 104 be. Plaintiff accepted the Thing agreed upon, in full 
r  SatisfaQtion of the Money mentioned in the Con- 
dition, and not in full Satisfaction of the Bond; for the Bond cannot 
be diſcharged but by Writing under Hand and Seal. Go. Fac. 254, 
650. Telv. 192. Vide poſtea. 
Acceptance of a leſſer (QUhere a Penalty of a Bond is due, Acceptance E 
Sum is not good, of a leſler Sum cannot be any Satisfaction of a 
Y greater. Lit w. 466. 5 Rep. 117. a. 
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Atcoꝛd and Satisfaction, 10 


A Che Defendant pleads, That the Plaintiff had _ Plea, that another 


Bond was accepted in 


accepted another Bond in Satisfaction; but did not SatizfaRion, naught ; 


ſay, that the ſecond Bond was given in Satisfac- becauſe he did not fay, 
—＋ _ therefore OS Tow. r een- i 
Accoꝛd with Satisfaction is no Plea to a Cove- Accord with Satis- 
nant not broken; Becauſe the Covenants bein 8 Fe * 
created by the Deed, cannot be diſcharged but b 
Deed; but it it a good Plea in Satisfaction, and b. But is good where 
Diſcharge 7 the gs upon a Covenant broten. en. OR: 
Lut. 359. See 9R. 43. Þ | 

An Accord executed, is a good Plea where Da- Where Accord execu- 
mages only are to be recovered ; although the ** 5 * 8994 Nes. 
Thing for which the Accord was made, was not worth 24. Dyer 75. 
Pl. 25, 26. 6 Rep. 44. 9 Rep. 80. But an Accord executory is 
not. Cro. EL 305. #h ++ 14 L 

When a Duty accrues by the Deed in Certainty, Where it is a good 
as by Covenant, Bill, or Bond, to pay a Sum of les, and where nor. 
Money, there this Duty takes its Effect by Writing, | 50 
and ought to be diſcharged by as high a Nature. But when no cer- 
tain Duty accrues by a Deed, but the Action is for a Tort or Default, 
c. for which only Damages are to be recovered, there an Accord 
with Satisfaction is a good Plea, 6 =_ 43. b. 
- Upon a Bond to pay 100. at the Birth of the How to plead an Ac- 
firſt Child, the Defendant pleaded an Accord be- __ ien 
fore the Child born, to give a Load of Lime in ; 
Satisfaction of the Bond, and the Defendant pleads 5 
that the Plaintiff accepted the Lime in Satisfaction of the Bond; this 
is naught, for he ought to ſay in Satisfaction of the Sum mentioned 
in the Condition of the Bond. Cro. Fac. 254. pl. 9. 

The beſt Way of Pleading of it is by Way of The beſt Way of 
Satisfaction, and not by Way of Accord; for if it FPleading it. 
be pleaded by Way of Accord, the Defendant ought to plead a preciſe 
Execution thereof in the Whole; and if he fail in any Part, his Plea 


is naught. 9 Rep. 80. 


G But by Way of Satisfaction, he may only ſay, By Way of Satisfac- 


That he paid the Plaintiff ſuch a Sum in full Satis- 
faction of the Action, which the Plaintiff received, ec. Judgment 


52 Acid. 9 * 80. 5. 7 


H One Promiſe may be pieaded in Diſcharge of Where one Promiſe 


n. 5 | a may be pleaded in Diſ- 
another before Breach; but after Breach, it can e and 


not be diſcharged without a Releaſe in Writing. where not. 
fernt aut 5 | 


I In ancient Time, the Pleading of an Accord How the pleading of 


an Accord to be, 


Actions will lie upon 
mutual Agreement. 


without Satisfaction was not good, according to 
the Reſolution in Peytoe's Caſe, 9 Rep. But now 


the Law is taken to be, that mutual Actions will 
| F | lie 
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18 Actoꝛd and Satisfaction. 


lie upon ſuch Agreements, and therefore ſuch Plea ſhalt be allowed. 


"ſe againſt Barber, Trin. Car. 2. Jones 158. Raym. 450, 451. 
he. 2 is über the 3 Foo pleads Payment of Mo- A 
the only Thing traver- ney, or Delivery of an Horſe in Satisfaction, and 
_ the Plaintiff traverſes that he did not accept the 
. Money or Horſe in Satisfaction; this is a good 
Traverſe : Becauſe the Acceptance is the only material Thing, Hob. 178. 
Style 239, 263. 5 Mod. 86, 87. Lol . 

Accord with Satisfac- Accozd with Satisfaction is a good Plea in Per- B 
tion, where a good Plea, ſonal Actions, where Damages are only to be reco- 
_ vered, but not in real Actions. 4 Rep. 1. b. 9 Rep. 
70. b. But good in an Appeal in Mabeim. 9 Rep. 78. b. Cro. Fac. 100. 

Where there is a But in Caſe of an Obligation there is a Duty C 
Duty certain, it is no certain, and therefore it is no Plea, either before 

_ or after the Day of Payment. Cyo. Fac. 100. 

How to be pleaded Aſſumpſit to pay Money at ſeveral Days. De- D 


in an Aſſumpſit. fendant pleads, that he paid Part before the Day, 


and that the Plaintiff had accepted Goods for the 
Reſidue before it was due: Upon which the Plaintiff demurs; becauſe 
the Defendant ought to have pleaded, that he had given the Goods in 
Satisfaction, &c. according to Pinnel's Caſe, 5 Rep. 117. and the 


Plaintiff had Judgment. 

It's a good Plea in all In all Actions which ſuppoſe a Wrong Ji & E 
Arien which ſuppoſe Arms, where a Capias and Exigem lay at the Com- 
Rs mon Law, there an Accord is a good Plea. 9 Rep. 


77. b. Peytoe's Cale. Dyer 356. 


f 
N * 


Account. 


Account, See Auditoꝛs. 


een, f. Ccount is a Writ which lies where a F. 
| Bailiff, oꝛ other Perſon, who ought 
to render an Account, refuſes to give 

| his Account, and where there muſt be 

a Pzlvity between the Parties; and the Defendant muſt not 
be ſuch a Perſon that hath any Claim in the Thing to be ac⸗ 


counted foz, Owen 36. 3 Lev. 24. 
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A In all Cafes where the Pa: 


H Every Attorney of B. R. ſhall account ſeparately | 
| by himſelf it the End of every Term; and two. unt ſeparately, and 


Account, i9 


rty who receives Mo- la what Caſes an Ac. 
ney, is to have auy Allowance or Reward for the aud of Account lic 
receiving thereof; an Action of Account-render, Debt, or on the Catz 
and not an Action of Debt, or upon the Caſe, muſt 

be brought againſt him. 


B See more on this Head in Danvet's Abridgment, Tit. Actount 


from 215 to 235. 13 


C An Action of Debt, or an Action on the Caſe Where an Action of 


upon an Infimul computaſſet, lies at the Election Pebt, or on the Caſe 
of: the Pl — St - for receiving Money . 
of a third Perſon for the Uſe of the Plaintiff, al- $ 3 

tho? he had no Authority given him to receive it. Hi. 23 Car. 1. B. R. 
For it is the Intereſt that the Plaintiff hath in Money paid for his 
Uſe, that gives him the Cauſe of Action, and it is a Receipt of the 


Money that makes the other Party liable to the Action, and it mat- 


ters not by what Authority he receiv'd it. 


D | So likewiſe where I pay Money to another Where an Action lies 


r Money receiv'd to 


Perſon, I may bring an Action againſt him for ſo my yg. 
much Money receivd by him of me to my Uſe ; _ 
and if upon the Trial he cannot make it appear that he receiv'd the 


ſame for ſome Debt due from me to him, or to be paid over by 


my Order, which he hath done, &c. an Action will lie againſt him 


for it. | | 
E An Action upon an Infimul computaſſet doth hot | An Infimul computaſſer 
lie for Rent (alone) due and in Arrear, for the bi H med wh ale; 


Rent demandable is certain; but if the Rent be Things, it does. 
behind, and there are (alſo) all other Things | 
mix'd with it for which the Action is brought, then an Action upon 


an Inſimul computaſſet may be brought for both of them together, be- 


cauſe it is uncertain upon the whole Matter what is due to the Plain- 
tiff. Trin. 1651. B. & | 


F It was agreed by Sir Robert Henly and his Clerks The Agreement be- 


| : E | tween the Maſter of the 
before the Lord C ief Juſtice tempore Car. 2. that King's- Bench Office and 


they ſhould account every ſecond Term, which his Clerks: 
Agreement is now praiſed. 


G Every Clerk of this Court, every Term at the , Every Clerk en ma- 
0 


: a , | | | up his Account, i 
Time of the making up his Account, ſhall pay to eg Skillings a 


the Officer of this Court, who receives the Bills Term for every Attor- 
here in the Court to be filed, his uſual Fee of two ney who employs him. 


Shillings for every Attorney and Philazer of this Court, who employs 
_ erk to enter for him in the ſaid Court. Per Cur. Trin. 15 Car. 2. 
| 1420 * 

Every Attorney is to 


; not two or three in one 
three or more of them ſhall not account in the Clerk's Name. 


Name of one Clerk, as it has been lately uſed. And 


it is further order d according to the ancient Rules 


\ 


of 


— 


20 | Account. 

And every Clerk fign- of the Court; That if any Clerk of this Courtiſball / 
ing uy wrt, or las Gen, or cauſe to be ſigned, any Writs; or ſhall file 
fot any other Clerk in Or cauſe to be filed any Rolls in his Name; for any 
Arrears, ſhall pay all other Clerk, who is in Arrears with his Account, 
ſuch Arrears himlelk. then ſuch Clerk who ſhou'd ſign, or cauſe to be 
ſigned, ſuch Writs, or ſhould file, or cauſe to be filed, ſuch Rolls in 
his Name, ſhall pay the Arrears of the Account of ſuch Clerks, for 
whom ſuch Writs were ſigned by him, or any Rolls filed by him. 
Per Cur. Trin. 20 Car. 2. Repis. 11 „ bagel 12 gegn 
Account lies not fa An Account lies not of a Thing certain; as if a A 

Thing certain. Man delivers 10. to merchandize with, he ſnall 

| not have an Account of the 10 l. but of the Pro- 

fits, for theſe are uncertain. Bro. Account 25. Brownl. 76. See Dan- 
ver's Abr. 215, 216, GG. „ OED 29019, en 94] 
Hor it is where the Ik one charges me as Bailiff of his Goods 4d B 

_ 1 3 OY 5 Fay anſwer for the Increaſe, 
„ ge SY TY and ſhall be puniſh'd for my Negligence : But if he 

— W 06 charges me 4 his Receiver * —— — Iſhall 

be anſwerable only for the bare Money or Thing 

delivered. 2 Leon. fol. 145. Sir Moyle Finch's Caſe 178. wi be 

Ho Judgment ſhall Ho the Judgment ſhall be againſt a Bailiff” ad C 
1 again 0 1 an computandum for Money, See Cro. El. 806. pl. 7. 

P a4. Where an Action of Account and Render is D 
Account mult be be. brought, if the Defendant will plead Plene compu- | 
| ._ __ Tavit, and offer to bring the Money into Court, 
that will ſignify nothing. For that in a Trial upon an Action of Ac- 
count, the Jury have nothing to do, unleſs an Account ſtated be 
proved; but an Account muſt be before Auditors, for they are the 
Judges, and not the Jury. Paſch. 9 W. B. R. F 

Where a Count in In a Declaration in an Action of Account, as E 
Account js ill 0n 2 Receiver, and ſays not by whoſe Hands, is naught 
Verdict. ne upon a Demurrer; but cured by a Judgment, 

Quod computet. 2 Lev. 126. 

By the Statute of 4 6. 5 Annæ, it is enacted, F 


Account lies againſt 


m—_ 
Executors and nn: That Actions of Account may be brought againſt 


ſtrators of Guardians, 
Bailiffs and Receivers, 

Alſo againſt one ſoint- 
Tenant, and Tenant in 
Common, his Executors 
and Adminiſtrators, a- 
gainſt the other. 


Auditors to admini- 
Ker an Oath, 


the Executors and Adminiſtrators of every Guar- 
dian, Bailiff and Receiver; and alſo by one Joint- 
Tenant, and Tenant in Common, his Executors 
and Adminiſtrators, againſt the other, as Bailiff and 
Receiver, if he receives more than comes to his 
juſt Share and Proportion ; and alſo againſt the 

xecutors and Adminiſtrators of ſuch Joint-Te- 


nant or Tenant in Common. And the Auditors 


appointed by the Court, where ſuch Action ſhall be 


depending, are impower'd to adminiſter an Oath, and examine the 
Parties touching the Matters in Queſtion : And for their Pains and 
Trouble in auditing and taking of ſuch Accounts, they ſhall have 


2 


ſuch 
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Account. Et 
ſuch Allowatices as the Court ſhall think fit, to be And de allowed for 
paid by the Party, on whoſe Side the Ballanee of their Trouble, 
the Account ſhall appear to be. ii g * 32s 

A An Account was * 45 for the third Part of 8 of — 

hich the Inteſtate, the De- Joes e mens ane 


28 Tun of Wine, w livered to merchandi 
fendant, and A. B. in the Life of the Inteſtate, had each Patty may bting 


occupied in common, ad communem utilitatem eo- — for his third 
rum, ac eadem = tempore pred. to the Hands of k 
the Defendant, by the Aſſent of the Inteſtate, and A. B. to merchan- 
dize for their common Profit, fuerunt 7 And after Verdict, 
moved that he demands an Account, of a third Part of the Goods, 
where he alone ouglit not to demand the Account, but to join the 
others with him: Sed non allocatur; for he may ſue, tho' his Compa- 
9 nions would not. CY. Far. 410. 10 10. 
AF B The Statute of Limitations of Actions, E. 
þ cap. 16. doth not bar the Plaintiff, who is a Mer- 
chant, from bringing an Action to render an Ac- 
count for Merchandize at any Time; thoſe Actions 
for Accounts for Merchandize 1 out 
of the Statute, But where a Merchant brings an 
Action on an Indebitatus Aſſumpſit, or Inftintel com- 
putaſſet, for Moneys due in the Way of Merchan- 
dize on an Account ſtated ; ſuch Actions are not within the Exception 
of the Statute, which extends only to Accounts current, And the 
Reaſon thereof was, becauſe it. often happens, that the Merchants, 
who hold Correſpondence one with another in ſeveral Parts of the 
World, may Have Accounts current between them for many Years, be- 
fore. they have an Opportunity of conferring together, in order to ſtate 
their Accounts. 2 Saund. 124, 125. 1 Fentr. 89, go. 1 Mod. 70, 


Statute of Limitations 
doth not extend to Met- 
chants Accounts. 
21 Jac, cap. 16. 0 


But where they bring 
Tndebitatus or Infimul 
computaſſet, they ate 
within the Statute, 


n e 
N = r > e "+" We, 7 2 
o % ; 6 4 8 * cM $15 4 L Ys 1 a , Wann 
: Wo gr Cn 


270. 2 Mod. 311. 1 Sid. 463. And all other 
Actions of Account-Render, and Inf compu- 
taſſer, are within the Statute of 21 Fac: cup. 16. 


All other Actions of 


Account Render within 
the Statute. | 


21 Jac; cap. 16. 


C. here the Condition of a Bond is to give a How to aſlign aBreach 
true Account upon Requeſt, and the Party who is for New-poyment upon 
an Account. 


jos mg Account, makes up his Account, and Is 

wakes a right. Charge upon himſelf, but puts more in his Diſcharge 
than he ought; the Plaintiff cannot aſſign the Non-payment of the 

Charge as a Breach + Becauſe, until theAccount is agreed upon on 
bath-Sides, it is no Account. But the Breachi maſt be-aftigned on the 
not giving al true Account, and then all che other Matters will follow 

in Evidence. CCC | 

D. The Defendant after à Judgment qu comp 
tet appears and enters into the Account, and the 
Anditors aſſigned a Day for it, and the Phititiff 
did not proceed; here can be no Nonſuit, becauſe 5 
it is. after Judgment; but a Diſcontinuance muſt A Diſconunuance miuft 
be entred, and if the Plaintiff will afterwards 

T1 | G procead 


The Defendant enters 
into rhe Account, aud 
becomes nohſuited. 


. / 


$ 
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\ | 
Account. 


proceed, he muſt have a Sci. Fs. upon this Record ad computandum. 


Cr. El. 19. pl. 6. Co. Lit. 1 39. 5. 


Pariſhioners cannot 


bring it againſt their 


Church-Wardens, but 
the next Church-War- 


Account lies againſt 


the Receiver, not his 
Deputy. oa ly 


A Bailiff ſhall be al- 
lowed his Charges, but 
a Receiver not. 


A BailiF muſt not 
be charged as a Recei- 
ver, And why. 


It lies againſt one 
who receives my Rents. 


It lies not for Copy- 


hold Lands. 


But the Lord appoints 
a Guardian for them. | 
And how to be ac- 
countable. TE. 


How the Writ and 
Count to be againſt a 
Receiver, and how a- 


gainſt a Bailiff, 5 


1 
Kein 
q: 


How to-plead an Ac- 


count. Fe — 
— 4 f 


Wb" + 
i 


* 


Receptor denariorum, without ſaying 
Hands, but that muſt be ſhewn in the Court. G. 
Lit. 126. 4. But it is not ſo if againſt a Bailiff, Co. 


— 141 5 5 2 1 Jae 
But if a Defen 


11 Co. 38. 4. | : 
Pariſhioners - cannot bring an Action of Ac- A 

count againſt their Church-Wardens, but they may 

make other Church-Wardens, and they ſhall have 

it "_— their Predeceſſors. Br. Account 71. 8 
Jf my Bailiff or Receiver makes a Deputy, I B 


ſhall have an Account againſt my Bailiff or Receiver, 


not againſt his Deputy. Fitz. N. B. 119. l. 4 Leon. 32. 

In an Action of Account againſt one as Bailiff, C 
he ſhall have Allowance of his Coſts and Expences, 
which ſhall not be allowed to one ſued as Receiver. 
Co. Lit. 172. 2s Rig 

A Receiver can't be charged as a Bailiff, be- D 
cauſe if he be charged as Bailiff, he ſhall upon 
his Account be allowed his, Charges and Expences, 
which ſhall not be allowed him where he is Re- 
ceiver. Roll's Abr. 119. Letter 7. Fol. 9. | 

A Pan receives the Rent due to me from my E 
Leſſee for Life, or my Tenants; an Account lies 
againſt him as Receiver. 11 R. 2. Account 49. 6 
R. 2. Account 7. 995 
It lies not againſt Guardian in Soccage for Co- F 
pyhold Lands. Cra. Car. 229. pl. 7. But the Lord 
of a Manor appoints a Guardian for Copyhold 
Lands, and he ſhall be accountable : AIG the 
Chancery will call all Perſons to account who act 
as Guardians. 5 1 "ON TID 

The Writ ſhall be general, de rempore quo flit G 
by whoſe 


* 


Me ungues Ballivus, , or Nunquam /fuit Receptor H 
denariorum, are good Pleas, 21 E. 3. 60. Keilw. 
114. 4, . 5 Mimi e f 69 


2, H. in Fig | (IF 
dant be charg'd as Receiver by Indenture, to plead I 
that he never was Receiver, would be no good 


efence. 1 Brownl. 26. 


An an Account for 20 Pigs bf Lead, the Defendant pleads, Never 


his Receiver thereof, but ſays not, For a 


but if he ſays, 


Part thereof, this is naught; 


that he never was his Receiver, it is well enough. | 


2 Mod. 145. Raſt. 18.0 


Damages given in an 
Action ot Account; and 


good. . 7 * 
l 144 
* - 4 


AF . 


The Jury aſſeſſed Damages in an Action of Ac- K 
count againſt the Defendant as Receptorem denario- 
rum; and adjudged good. 3 Leon. Caſe 211. So 
allo againſt a Bailiff. B.. 1 


3 


A. A 


ä 


A A Pan pleads before Auditors that he was rob- 
bed by Felons: Dubitatur whether it be a good 
Plea, or no; but that he was robbed of the Goods 
without his Default or Negligence is a good Plea. 
1 Roll. Abr. 125, 14, 15. | n 

B And where a Factor ſells his Maſter's Goods to 
a Perſon in very good Credit and oy ng (and 
without any Fraud) and then the Perſon breaks, 
Q. whether this will not be a good Plea before 
Auditors. 


C @Qpon an Action of Account, and Ne unques Re- 


ceptor pleaded, and found againſt him; he before 
the Auditors pleads an Arbitrament of all Accounts 


_ 


Where Robbery is a 


good Plea before Audi- 
TOIS, 4 


a. 


The Factor ſells Goods 
to one who breaks 


It is thought to be a 
good Plea. "th 


An Arbitrament is a 
good Bar to the Action, 
not before the Auditors. 


before the Action brought, and that he was awarded to pay 101. which 
he had paid: And held to be no Plea before the Auditors, but it 


ought to have been pleaded in Bar of the Action. Cro. Car. 161. pl. 9. 


' Acquittance, See Acceptance, 


. 
Ats of Parliament, See) Statutes. 
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Lonkk 
Diſceit. 
Nuance. 
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in judicium quod ſibi.debetur. Co. Litt. 
255. a4. 1A 1 %, 
Ws } * w_ | 


x ' TOTCE . 96s * f T . 
E In real Actions where the Title is ſet forth in 


* =» 


the Writ, ſeveral Lands by ſeveral Titles cannot 
rit- Trin. 7 Jur. bid. 


REE 


be demanded in the ſame 

8 Co. 87. b. 1 Bui 
F In perſonal Actions ſeveral Wrongs and Cages 
of Action may be comprehended in the ſame Writ. 
80 C. 87. b. Fenk. Rep. 211. 1 Mod. 91, 92. 


onſpiracy. 


tio nihil aliud eft quam jus pꝛolequendi 


Actio, quid. 


ww 


In real Actions ſeve- 
ral Lands by ſeveral Ti- 
tles can't be demanded 
in the ſame Writ. 

. 4 
Action at Common 
Law and upon a Statute 
can't be join'd. 


But 


24 


Action at Common 
Law and upon a Statute 


can't be join dt. 


Action for Debt and 


Detinue may. 


Actions of ſeveral Na- 
tures can't be join'd. 


Nor Trover and A/- 


ſunphit. 
Nor Contracts and 
Torts. ü 


Attions. 


But an Action at Common Law and upon a A 


Statute can't be join'd in the ſame Writ. 
Aﬀion for Debt and Detinue 
they are of the ſame Nature, as in 
pl. 13. 174. pl. 15. 
Otherwiſe of 


Raft En 


Actions of ſeveral Natures, as C 


Fenk. ibid. 
join'd, for B 
t. 150. 


Debt, Treſpaſs, Debt and Account. Bro. Foinder 


in Adlian, 97. Latch. 262. 


Trover and Aſſumꝑſit lye not together. 3 Lev. 99. D 


Noz any two Actions founded on a Contract and 
a Tort, can't be join'd in one, for they not only 


require different Pleas, but there is different Proceſs therein. 1 Ven- 
tris 1 66. OTE. | | 

When there is Cauſe hen there is a Tort or Cauſe of Action in two E 
of And in oy 4 Counties, tis at the Plaintiff's Election to lay the 
che- Action in whith be Action in which County he pleaſes. Evone v. Theo- 
pleaſes. bald. Mich. 18 Car. 2. 2 Salk. 669. 

All real and mix*dAc- All real and mix'd Actions, as Waſte, Ejectment, F 
r @*c. muſt be laid in the ſame County where the 
eth. , Land lieth, for they are local Actions; and ſo are 
| 2 Treſpaſſes of quare clauſum fregit, and the ſame 
Places where the Wrong was done, muſt be ſet down in the Decla- 
ration. OT or | | 

All Perſonal Adions But all perſonal Actions, and all tranſitory G 
are tranſitory, and may Actions, as Debt, Detinue, Aſſault, Annuity, Ac- 
Fr be = pon wg count, G. may be brought in any County, and 
gainſt an Officer. laid in any Place where the Plainiff pleaſeth, ex- 

f cept it be againſt an Officer, as is before obſerved. 


Vid. Co. Litt. 282, 283. 1 85 

1 2 Ye, m local, and what tranſitory, H 
cal, what tranſitory, and Y EF tes 23 » 239, 240, 241. 
where two may have a a e two Men who have. an entire joint Da- I 
joint Action. mage, may have a joint Action upon the Caſe, al- 

thoggh their Intereſts are ſeveral, 2 SCaund. 116. 
Where part of thecauſe here part bf a Cauſe of Action ariſeth in one K 
of Action ariſes in one County and Part in another, the Party hath Elec- 
County and part inano- _.. hoine it | hich C « he het 
or of TY e 
L 41s 6 $388 (4 4+ » in Haim. 

Either Trover or De- Either · an Action upon theiCaſs of Trov 
rinue, ner for Cod de. Converſion, or an Action of Detinue, at th 
08 Hos hes. tion of the Plaintiff, may be brought for Goods 
daetained from Him. 22 Cay. I. N N. For it is but 
Jotice that the Party ſhould recover-his Goods detained in Specie, if 
they may be had, or elſe Damages ſuſtained for detaining them, at his 
Election; for the Defendant is not injur'd thereby. 1 C. 824. 
Trover in its Nature An Action o [lover and Cor rſion is in its M 
i: an Action on the Cale Nature but an Action upon the Caſe to recover 

r Damages. But in "mas. 1 i . . +; 
Detinu you recover in Damages (Aich. 2 Car. 1. B. N.) and is not brought - 
IPecje. 3 to 


Ct 
— 


cd the Sons, in Spee But in 4 Detinue 


% 2 
rec 1 tl oh 
181 14 "er 


"Td Ke n Specie or the. Value of them. 

A An 05 ction d lie by the Statute 9 the Aton lieb ese. 
Court ef Adrifrilty for holding Plea of "a Matter gi againt Court 
Which is not —— in thy Jain, 6 ich. 22 eee 
Ut. 1. B. R) for every eee tht * 4 
, _ to be 1 pt — in 1 kl 'own and if «© An 


any one be in u by 
| Jieve'the Party i 
this Injury. 1 Rolls Rep. 203. 

B There is 2 Difference betwixt "bringin&6f an 
Action and the 12 ving of an Alion. (Mich. 22 
Car. t. B. 524 ; ek 

Che Cau for bringing ah Action upon the 
Caſe for the RI of Words a 
temporal Loſs or Damage which 
the Party ey are ſpoken, 


againſt whom the 


Lg of them, and not FE Words them wes | 


o in his Perſon or his Fit 7. 50 
An a Trial upon a Treſpaſs and a eee Gk. 
"il the Title c the Land in Queſtion, altho” the 
Verdict paſs againſt the Plaintiff, yet he may bring 
4 new Aion for the ſame, for ſuch Trials are not 


red thereby, and cauſe , Satisfact ion 


ainſt one, is the 
may acerde to 


tranſgfeflmg: herein, the Common Low will re- 


to be made for 


147 TUE 


bi 1 betwixt 
inging and laying, 
ra n. Jing 


Temporal Loſs — 
may accrue thereby, and 
not the Words them- 
ſelves, is the Cauſe for 


brin ing an Action of 
ins Words. 


— and Eject- 
ment, after Trial, the 
Plaintiff may bring 2 
new Action. 


final:--Paſch. 24 Cer. 1. B. K. heczüſe the Land is not recovered” in 


them, but the Poſſeſſion only which he had at the Time 


ment made. 

. It one bring an Action upon the Caſe for e 
Words ſpoken, whereof ſome are actionable, and 
ſome! ate & hot; yet the Action lies (Trin. 24 C f. 
B. R.) for them that are actionable; and as to them 


of the Eject⸗ 


In ae * Words 
whereof ſome ara ac- 
—_— ſome nor, Ae- 
tion lies. 


only Damages ſhall be given if it paſs for the Plaintiff; but if entire 
Damages ſhall be given by the Jury, as well for thoſe Which are action- 
able, as for thoſe which are not; there, the whole Verdict is void, 
provided the Words are laid to be "ſpoken at ſeveral Times, Co, Car. 


237, 327 
F By the late Act for Amendment of the Law, 


Entries and Claims to avoid Fines are limited ſo 


as not to be ſufficient, unleſs upon ſuch Entry or 
Claim an Action ſhall be commenced within one 


Year next after the making of fuch Entry or Claim, 


and proſecuted with Effect. 

G Allo that Suits in the Admitalty for Seaniens 
Wages ſhall be commenced and ſued within fix 
Years next after the Cauſe of ſuch Suits or Actions 
ſhall accrue, and not after. 


Seamens Wages 


Action muſt be com- 
menced on Entries to 
avoid Fines within one 
Year after the Entry, or 


elſe the Entry not good, 


1 


Suits in Admiralty for 
muſt be 
brought within fix Years, 
* Cauſe of Action, 


unleſs the Plaintiff be 


within Age, Feme Co- 


vert, non con pos mentis, in Priſon, or beyond Seas. 


P2ovided, 


25 Actions. 
60 Keanu That i x Perſon (09.6 inlet 1 nk, ſuch, Afign A 


gy — age 18 107 E. a Aly of — ſuph 
ALL me. 
1,0 or Pu © Seay, hat, then 


Action acfrues, as agg Te W. 


Covert, non, A 05 * 

ſuch Perſon ſhal ene 15 D Action within thin ix gays 
next ab their coming to ox Age, 0 e of ane Mo- 
mory, large, and return fur kram b rin SS 57 mY — 5 
* Ka yt A 8 0 Aion Fer Ser. 
may brin his Action af- mens Wages, or an gain O Treſpaſs, 


e ane pods or, Cattle (tions of, Agggum, 
AT 1. e BODE Lale the Cale, or AS grounded upqn 


eee 520 C80 ps ono rover, 8 levin tas gahing 
Pan an 
Or Co tra 1 ea. Won of; Hebt 5 


for Arrearages of Rent, or 1 2367 Ba 1 hn thee 
Impriſonment, or any of them, thall,ax Tier ih Action 
accrues, be gone beide ; the Seas, _ the Þ ls = iſach 
Actions have Liberty to their reſpective Suits, — uch Per- 


ſons after their Return fre om ond the Seas, within ſuch Times as 
are reſpeRively limited. 25 the bringing of ſuch Ws before 5 ths 
AR, and by tf e A4 made. 21 Fac. Sin 40 
By 217ac. f. AllARions ; 2 Which Sta of Fac. 1. "All Actions w n C 
cn —— _ 285 the C 1 n for 1 | — for 
1 ex, ons er han 
— of Te Toba. Date Berne, To 122 
t, Detinue, Troyer ſhall be commenced within Ten after the 
end Keplvin, i muſt be Cauſe of ſuch Ain, and not a 07 hg: ag Fae 


1 — in fix Years 
after Cauſe of Aion, and. not after. 51 


171 270-3} 
Au Aftions of Tre. All Adlions = Trey . 71 8 Batter 5 D 
pals, 22 and —_— Wounding and —— within four 12 
after the Cauſe of Action, and not after. 
1 AllAddions for Words All. Actions y n;,the Caſe for Words within E. 
inzYears, and not after. twyo Years. after the Words ſpoken, and not after. 
But Right of Action is And the Right * Action is ſaved to an Infant, F 
ſaved to Infants, Femes Feme Covert, - #9n compos mentis, a Perſon i impri- 


covert, non com 5 mentis 
thoſe in Priſcn or be: ſon'd or beyond Sea, ſo as they commence their 


yond the Ses. Suits within the Times above limited ref Ys | 
after their Imperfections removed. | 

As at, 75 let Pzovided alſo, That if in any . Aftione G 4 
n EO Jud gment be given for the Plaintiff, and the ſame 7 
reſt of Judgment, or De. be reverſed by Error, or a Verdict paſs for him, 4 
fendant outlaw d. and upon Motion in Arreſt of Judgment, it is A 
given againſt him, or if the Defendant: be outlaw'd in the Suit, and 
after reverſe the Outlawry; in theſe Caſes, the Plaintiff, his Heirs, 
Executors or Adminiſtrators, may commence a new Action within a 
Year after ſuch: Judgment reverſed, or given againſt the Plaintiff, or 
e ſo reverſed, and not after. 

0 Je 


2 


> ry 4, 1 
Tr 7 9 2 25 
* 


n go 72! 
\*: 2 
Fe 


by 


Actions. 3 


A üg one Malkes out 2. Lrizdt within che Time li- 12 out à Lariret 
- mited by the Statute for the Limitatioſ o E Ati Ty mini 
it isa good bringin ing'of the Action in due Time; 5 Lach 
and he is —. rec: by the Statute, %4Iths ough hne 
vo not declare againſt tlte Party within"tlie Time W by 2 Sta: 
duft. Mich. 5 B. N För th taking out the Writ of Latitat is 
the Naturel of Filing an Orzimal, and by dolng it the Suit is cor 
3 within the Meatiity of the Statute. 
ut Nate; the Party who ſues out a Lutitat muſt , r Nen Fm 
"SE Non oft ine mtits returned by the Sheriff, and ban — gg 
he muſt enter his Writ upon t tlie Roll, and . zitar on che Rolf apd file 
afterwards file it; otherwiſe the T7 Fr t out will it, otherwiſe it will not 


„ wat him 1030111357 27 OW. e ae, 


Col An Adtion'vf-the.CafertBex lie agiinſ on that "An Abs feat 


does arreſt another withdut/ Cauſe. Paſcb. 1650. r Arreſtin 
6 Mii: B. S. For there's Ann N iii to Ee Ce, 
the Party arreſted by the Hong of it. 1595 

D Right ans Wlesng<art de Mother oF al Ae. BY and Wroag the 

Tiens; and: kherefore Ho Action can be brought Mother of all Aﬀions 
without the having! of a! W and the tying | : 
A Wrong done 1 Actioß. 4198. Allo Injuria FP 
damnum are the Foundations of Actions afl the Caſe. March 114, 194. 

E --: There's Wrong is ex Malefi (9, t-dies with ' [Where it dies with 
the Perſon; but | re & is vx ond; 8. doth ths ranged and gn 
not. March Hd JUOMNLY. ite 10 2. ; DOR, : 

F Foz every Falſity an Action on che Caſe is main "Cale ties fe evi 
tainable. Cro. El. 7 Fully. 

G The Act of. 2 184 Perſon ſhall not take away Where kn Aion elle 
an Action once veſted. 1 Leon. Caſe 321. IT 
H. here 2 Man cannot have the Effect of his A Man cannot have 

Gait, it is vain to bring an Action. 1 Leon. Caſe eon E et . cant 
403. l. ag; 
I here Injury or SN done to any Body, The Lar gives a Re. 
the Law gives Re med ly to he Party grieved. -2 _Y 3 
Leon. Ciiſe H en 8 200 ee 
K MWhere by ding a lawfal Aa by 2 Miſhap '4 No Puriiſhmeric ſhall 
Damage cometh to another againſt. the L Will of Th San, * 0 Ws Ao 
oy: no Paniſhment ſhall follow. '2 Leon. Caſe | "Tile. 
11 1 | | 
LE * ' Where: by 1 2 Man Bath Geral Remedies, he may make Uſe 
of which he will. C9 Lis. 143. 2. 
M CAhere the Conveyance to the Action is that "Where -the Conveyi 


which entitles thePlaintiff to rep „ir may be 2 15 er 
traverſed.” C. El. 169, 207. pl. 0.8 ion 't 
wherein 2 Wager of Law Wag hx: th veyance' _ 


do che Aion, being a Thing material, i teaverſabls; Bit, © 
N The Conſideration in an Action on the Caſe is The Conſideration is 
material, but not traverſable. not traverſable. 


, oy 1 . * SD 


Actions. 


Nor RN Sg lin ¶Trover. che Converſion is material, zbut a 
63 WS be « : not travealaflec; his oft 1c) e eien 
* Wo Title Sigh t0.be . . 8 fe en e declares that he Was beiſed in Fre B 
2 5 Fai # _ it in the Manor of H. and ef ja; Fair toche held there 
| e da every Ml Aſcenſion-day %:4nd'; that the Defendant di- 
3211 1 ſturhed him to take alli: And moved in Arreſt:of 
Judgment f That, he ſhews .not;,any Title, (by Grant or Preſcription. 
Aria. It is but a Conveyance to the Action, and not any Aulaim 
ok. to the Right. Gro, Wes 43. pl.:94; Alſo it is. a'Poſſeffor 
: \» «6 Action, a ſufficient, Title againſt a — 


M 1 ata”. 


tk ans prin king of any! Heere eie, Oro, Fi 
19{110 „11 7 2 t iv N An t. 
In Tranſitory Actions, Ins Aztons Tranſitozy, as 5, Taking of 4 


the Tort may be aleds: Goods, Oe the Plaintiff alledg e the Tort nf de, , 

Ae 3 2 n BA wad op il 1 — 8 in another County; 

(except in the e the Statute of 21 Fac. rap. 12. of 

which ſee 2 and Oe Pier cannot, be travers d Without ſpecial 
Juſtification 


Cauſe. of local:;,, Iarw. 1434, 143741498, £450; 1451. 
© A&ions for vexations - -- Where' ions lie for vexatious Arreſts in Infe- D 


Arreſts. rior Courts, {ee Law. 1571, 15927 
u will lie for atorti- © There a, Man ſues another for a juſt Debt; E 
_ A. WEE pee altho 1 * chis a Bulk he draws all his Creditots | 
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lie. * _ 

It lies againſt a Par- Jt lng againſt a Parſon far: Eg not Sy of F 
Don for nor keeping of s a Bull and Boar according to the Cuſtom of the 
to Cui, odor us Pariſh:: And held alſo that every Inhabitant who 


- hath Pre udice b 7 the not keeping of a Bull and 
* 


Boas, may have it. G. E 569. +4 Mod. Caſes, 48 1. N Cul is 
no Plea to it. | . 
- Caſe: lies againſt a It a Man delivers Goods to a common Carrier; G 
Joſs Goods, wa to carry to a certain Place; if he loſes. them, Caſe 

| lies Io ainſt him by the Cuſtom of the Realm, for 
he ought to keep them ſafely, but Trover will not lie N. 14. Car. 2. 

80 alſo againft any B. R. Ad although no common Carrier, yet if he 
other Perſon who takes takes Hire, he may be charged upon a ſpecial A, 
Hales, ſumpſit. rv. Fac. 263. Note, Where Hire is 
taken, a Promiſe is — de 1 Sid. 245. See Heb. 17, 18. 

1 Keb. 852. pl. 37, * pl. 19. ; 

A common Carrier is A Pan delivers Goods to a common Carrier to H 
_—_— muſt pay for carry, who is robb'd of them; yet he ſhall be 

charged for them: Becauſe be bad Hive for them; 


end ſo implicitly took "yy. bim the fee ey * FROGS . 4 R. 84. as 
2 E 280. 5 


— 


9 2 5 1 8 | A * 


A. delivers a Box to a Carrier to carry; he So for Money loft with 
= 3 is in it? He tells him, a Book an To- Dane 
bacco, whereas there was 100 J. beſides; yet if the Wann,. 
Carrier be robb'd, he ſhall-anſwer for the Money: For the Plaintiff 
was not bound to tell him all the Particulars in the Box, and it was 
on the Carrier's Part to make a ſpecial Acceptance. See 1 Vent. 238. 
B Cate lies as well againſt a common Bargeman t hies againſt a Com- 
without a ſpecial Promiſe, as againſt a Common mon Bargeman, as well 
Carrier by Land. IEG 330. pl. 9. 331. But Gasen a Common | 
Trover cannot be joined in it. 5 Mod. 91, 92, Bur Trove 1 2M 
5, #05. by 4 11. = = | be joined in it. 15 
G 9571 my Fire by Misfortune burns the Goods of ca lies for Damage 
IF another, he ſhall have an Action on the Caſe a- done by Fire. 
$ oxinſt me, 2 M4. 189. wy | 
1 D But it lies for negligently keeping his Fire, by For negligently keep- 
which anothers Houſe is burnt. Carthew 425. * 
Turberville and Stamp. 0 RET 3 
Ka leaſes win. wy adv mae 5 2 3 5 9 : yo " 
this to C by Parol at Will. C. negligently ſuffers vie iy 
it to be "he down; an Action of hal Caſe lies for of — Keep 258 
B. againſt him: Becauſe B. cannot have Waſte a- 


. gainſt C. and B. ſhall be liable to pay treble Damages to A. for the In- 
jury done by C. 4 Fac. 2. B. R. Cro. El. 461. pl. 12. accord. But it 
lies not for the Leſſor qggainſt his Tenant at Will, or for Years.b 
Parol, if the Leſſor was Eiſed in Fee, becauſe it is the Leſlor's Folly 

not to bind the Leſſee by Covenant to repair and uphold, &c. 5.Rep. 
13. b. Cro. EL 777. pl. 10, 784. : 15 

F The Plaintiff ſays, That he was poſſeſs'd of an Houſe for a Term 
et in being, and let it to the Defendant for a * 

ear, and he ſuffer'd it to be burnt; and moved MF. neg/igently 
that the Plaintiff hath not ſhewn that he hath any | 

Reverſion in him: But it appearing upon the whole Matter, that the 

Action was brought after the Year expired, and the Term was then 

in being, Judgment was given for the Plaintiff, Salkeld 19. 
G The Plaintiff ſays that he was and yet is poſ- Tze Plaintiff bri 
ſeſſed of a Leaſe for divers Years, then and yet to Caſe againſt his Leſſee 
come, of an Houſe, and let it to the Defendant for 9 el 
ſix Months; and after the fix Months ended he f as well as Trefoale. 
permitted him to ſtay in two Months longer, dur- | | 
1 ing which Time he pulled down the Windows and other Parts of the 
: | Houſe, whereupon he brought this Action; and tho? it was moved 
3 that it ought to have been an Action of Treſpaſs, as Lit. Se. 71. is, 
f + where Tenant at Will deſtroys the Houſe demiſed, where he counts De- 
or Shop demiſed, Treſpaſs lies; but adjudg'd, That ſtruction, | 
Treſpaſs or Caſe may be brought at the Plaintiff's «ther TreſyaG or Caſe ; 
Election; and this Action is very proper in this 
4 Caſe to recover his Damage, becauſe he is ſubject becauſe ſubject to an 
i to an Action of Walte, Cro. Car. 187. pl. 7. . 
3 [ | Caſe 


ä —— 2 — r TD, — - 


\ 
5 
* 


Malicious Indicting. | 


2 75. Fl. I 
2 re the Plaintiff hath declared for the ſtop- B 
aer 2 uy the Water-courſe to his Mill, if it be not 
to an aneient Mill. ſet forth to be an ancient Mill, an Action on the 
. Caſe will not lie. 1 Leon. Caſe 368. > 
80 all fot diverting Allo another Action was brought for diverting C 
of aWarer-Courſe which of an ancient Water-Courſe, qui currere conſueviſſer 
—_— bis 1209 G. debuiſſet to water his Land, and for his Cattle 
6 to drink, and the ſame Exceptions taken, and 
| Judgment for the Plaintiff. Cho. Car. 500. 


© pot not Ey tharke Alko in an Acton for cating of a Mill-Bank, he D 


was ſeized at theTime of ſays that he wasſeized-in Fee of the Mill, 'but-doth 


the Torr. not key th he was ſeized at the Time of the Cut- 


ins, and held to be ill. G. El. 751. pl. 8. And there is a Difference 
K the charging of a I and the Tenant of the Land; 
to charge the Ter- tenant, you muſt make a Title by Grant or Pre- 
ſeription, but none need be made againſt a Tort-Feazor, for Poſſeſ- 
fion is ſufficient. Mod. Caſes, 312. = 
It was agreed in this Caſe of Salkeld, that where one. ſeized of a E 
HJouſe in Fee, makes a Leaſe at Will, and the 
„ Lee Adion (990% Leflee negligently lets it de burnt, no Action lies 
keeping Fire. _ againſt the Leſſee, becauſe he might have ſecured 
Ye himſelf by a Covenant; but if Leſſee for Years 
makes a Leaſe at Will, it is otherwiſe, becauſe he is anfwerable over. 
Pantam and Iſham, 3 Lev. 358. Salk. 19. 5 Rep. 13. b. Go. Eliz. 


A Man ſets Fire to his A Man fires his Furzes in his own Cloſe, and F 
dien Furzes, which Eire they fire the Plaintiffs Cloſe adjoining thereto ; 


bn m. Eat lie aint and he brings his Action againſt the Defendant, 
hi upon the Cuſtom of England, for not ſafely and 


him. | 
ſecurely keeping of his Fire: And after a Verdict, the Plaintiff (not- 
withſtanding a Motion in Arreſt of Judgment) had his Judgment 


that the Action well lay, for it was as much his Fire in the Field as 


in his Houſe, in the Eye of the Law. Mich. 9 Will. 3. B. R. Ni- 


bervill & Stamp. 553 
Aide Title Confpiracy, where Actions will lie G 
for maliciouſly indicting And. 1. Salk. 14. Savil 
and Roberta. 


: P Where 


| + $ 
A _ Whets an Adion. is brought againſt.aConable, gef Gonlatge i | 


for a; Thing done by him by Virtue of his/Offive ; , œ ¹ 
by the Statute ef 31 Fac, I. cab. 4. it muſt he 21 Jac. 1. cap. 12. 

brought againſt him in the County where, he is. Conſtable, and the 
Fact was done, and not elſewhere : And he may plead the gene- 
ral Iſlue, and give the ſpecial Matter in Evidence. And if the Plain! 
tiff be nonſuited, or the Defendant be found not guilty, he ſhall have 
double C ots. ee 


1 


— 
* 


B. In Aﬀions of  indebitdtus afſrumpie, or Trover, In Tranfitpry Actors: 
if the Defendant comes before 8 ules for Plead- Ie ee 5 
ing are out, er Plea pleaded, and makes Oath, That borney, before Rules far 
if any ſuch Promiſe was made, or Battery commit- ar are our, dat 
ted, or Converſion; Gr. as in the Declaration is ther ns. hs 3 
NN that W was made p _— 1 — into | 
ted in the County of S. (viz. another County ra neee the 
than that where the 58 n laid) and not elle. N Ri 85 
where, out of the ſaid County of &. the Court will, at any Time be- 
fore the Plea pleaded (unleſs A Cauſe be ſlie wn to that con- 
trary) alter the Venue into the County Where the Defendant ſwears 
that the Fact was committed: But if the Plaintiff will oonſent to give 
material Evidence in the County where the Action is laid, or conſent 
to be nonſuited; then the Court will (if they think fit) diſcharge 
ſuch Rule for changing the Venie.., | . 
Aﬀtons ariſing out of the 1 of the Where Actions ariſimg 


Corporations, ought not to be brought in the one 1 
Corporation- Courts; for their Privileges do only Pn TINS 
extend to the Trial of ſuch Actions which do ariſe within their own 
Juriſdictions, and not to any others. And they ought not, by Co- 
Jour of their particular Juriſdictions, to intrench upon the Commoxi 
Law, But keep themſelves within their -own Bounds, Lutw. 1571, 
TI. -- 3 . 
An Acton will not lie for arreſting of a Man „ Where an Action lies 
without a . Cauſe, -unleſs it be for an exorbitant Lz Brig Now 
Sum. Ita qiiod defendens ſciens, that the Plaintiff pep 
could not find Bail for fo great a Sum, did -maliciouſly cauſe him to 
be arreſted. Hill. 9 Will. 1 Saund. 228. Lit. 1571, 1572. 
E And in the Caſe of Robins and Rabins, in 1 Salk. What to be thewn in 
15. it was ſaid by my Lord Chief Juſtice Holt, an Action for arreſting 
that it is a tender Action, and *tis proper to ſhew a Mt oo — en 
that the Plaintiff being indebted to the Defendant than b de. er Sun 
in ſo much, that the Defendant took out ſuch a 
Writ for ſo much more, on Purpoſe to hold him to Bail ; and that 
this Action lies not till the Original Action be determined. 
F An Action lies upon the Statute of 8 Eliz. c. 2. An Aion lies for ſuing 
Sec. 4. for ſuing an Action in another's Name an Action in another's 
without his Privity, being duly proved by two Nene g. 
Witneſſes; but held that the Proof ſhall be in te 
ſame Action. Cro. Ne. 188; * - * 
Ss 


4 
- 


+ 
#8 _ 


> ” 
& 1 


It lies iat an A It lies againſt an Apparator: for falſly and ma- 


Cluaſe lies for a falſe It lies agai 


„ — a Monition, that he had admoniſh'd him, whereas 


be any Waſte made. 


= Actions. 


For maliciouſly out- Sg alſo for maliciouſly outlawing of à Man, 


having of the Plaintiff. hereby he became very much damnified : And 
bow and where the Action is to be brought, ſee 
4 Leon. Caſe 137. Fg GI 


parator for a malicious liciouſly, without any Colour or Cauſe, citing of 


une | him to the Conſiſtory-Court upon Pretence of 


Fame of Incontinency with one A. B. where there 


was no ſuch Fame, whereof he was cleared at his great Expence and 
Charge. Co. Car. 291. pl. 1 Moor, Caſe 1126. e 54 


For tearing off a Seal An Action lies againſt a Man for tearing off the 


Annuity. 1 255. pl. 11. n 
a Man for falſly returning upon 


from a Deed. Seal from a Deed, whereby 4. granted him an 


he was never warn'd ; whereupon he was excom- 
municated, and was diſabled to ſue. Co. Fac. 351. 
Ph 4. 356. 7 
Agreed by Blencow, Powel and Nevil, that an Action — the 
Caſe does not lie for a falſe Return of a Member of Parliament. 


— 


-Prideaux and Morrice, 1 Anne, Fareſiy's Caſe 13. 


3 he may receive Damage, in Reſpect of the Increaſe 
of his Eſtate, and Loſs of his Marriage, had not the ſpeaking of the 


Words prevented it. But where Special Damage is laid in the Decla- 


Sbecial Damages mug ration, as Loſs of Trade, &. if the Plaintiff doth 
be proved, if 12d. not, at the Trial of his Cauſe, prove his Special 
Damages laid in his Declaration, as well as his 
Words, he ſhall be nonſuited ; per opinionem Capital Fuſtic. Mich. 34 
Car. 2. Et per _ o _— ords in the Declaration are oP be 
1 . ſpoken, but no Special Damage is found; then if 

4 ar it. ee the Words are adtionable within ſuch Special Da- 


Plaintiff ſhall recover, Mage, the Plaintiff ſhall recover, otherwiſe not. 


otherwiſe not. And this I have known ſince agreed by the Court. 


. Caſe for hindringof a . Cale for that the Defendant being Leſſee for 


Tenant to view, if there Years, the Reverſion in Fee to the Plaintiff, and 
the Plaintiff coming to the Houſe to ſee if there 

5 was any Waſte committed, or any Defect in the 
Repairing, the Defendant would not ſuffer him to enter and view, 
per quod, G.c. And moved, that it was not ſhewn what Waſte was 


done, and that ſuch an Action was never brought; but adjudged that 


the Action well lay. Co. Fac. 478. pl. 12. | | 
It lies for threatning Cafe lies for N to maim and beat his 


2 . 2 Workmen, and all his Cuſtomers, that ſhall come 


and buy of him. to his Fits to buy Stones of him. Cyo. Fac. 467. 


Fl. 3. 
| It 


A 


F 


Caſe lies for ſpeaking An Aﬀton- upon the Caſe doth lie for * 
— nw 2 fr of Words againſt a Man, by Reaſon of which he 
of Marriage. loſt his Marriage, or his Trade, Gc. For thereb 


2 Actions. 

It lies for diſturbing a Man in his Seat in a 

Church. Cro. Fac. 605, 66. 

B Mhere there are two Cloſes contiguous, and 
one ought to repair the Fences againſt the other, 


fendant did not repair the Fences, whereby his 
Cattle went out of his own Cloſe, and from thence 
into the Cloſe of 4. B. who ſued him'in Treſpaſs, 


. 
: 
o 


665. pl. 19. e 
C Caſe lies for ſuing out of Execution againſt the 
Bail, after-the Principal had render'd himſelf, and 
the Recognizance was diſcharged. Cro. Fac. 667. pl. I. 
D Jt lies for diſturbing a Biſhop's Steward to keep 
the Courts. . Cro. Car. 16. pl. 8. e 
E . Upon a Special Promiſe, in Conſideration that 
A. will permit B. to occupy and enjoy his Land for 
a Year, he will pay him 51. for it; an Action of 
the Caſe will lie here: But the Law will not raiſe 
any Promiſe upon an Indebitatus A ſump, or Quan- 
tum meruit pro occupatione terre, &c. 


or Land, unleſs a particular Agreement to that 


F Gpon an In/mul Comput eſſe the Plaintiff ' muſt 
be ſure to prove the Day of the Account, and Sum 
certain agreed upon, otherwiſe he will be non- 
ſuited. 5 258 3 


Whore in London : But this is by the general Cu- 
ſtom of the City, 1 Rolls Abr. 550. pl. 1. The 


Caſe: But it is now ſettled, That the Action is 


moved by Habeas Corpus, à Procedendo 
made uſe of as the common Suggeſtion for a Pro- 
hibition on a Libel in the Eccleſiaſtical Court for 
calling one Whore in London. - es 
H It lies for an Inn-keeper againſt a Tallow- 


nace fo near his Houſe, that many of his Gueſts 


left the Houſe, and many of his Family became 
unhealthful. Cro. Car. 510. Pl. 3. | 


K 


G. An Atfon upon the Cafe lies for calling one 


Court have ſince geen divided in Opinion in this 


chandler for erecting and uſing of a Tallow-Fur- 14 


— — 
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It lies for Diſturbance 
in a Seat in the Church. 
© Caſe. for not repairiny 

of his Fence IE 


ſo as the Cattle in the Plaintiffs Cloſe ſhould not che Elaintiff's Cattle 


come into the Defendant's Cloſe ; and that the De- 


came into the Defen- 
dant's Ground, and from 
thence into the Ground 
of J. S. who impounded 
them. 


and recovered againſt him; and held that the Action lies. Cyo. Fac 


It lies for ſuing out 
Execution againſt the 
Bail after the Defendant 
— Song te himſelf, 

the Recognizance ' 
was diſcharged - 

For Diſturbance in 
keeping of Courts. 

Where Caſe will lie 
upon a Promiſe to occu- 
PY and enjoy an Houſe, 

t general Indebitatus 
will not lie. 


or can the Plaintiff recover up- 
on an Indebitatus or Quantum Meruit, for the En N of an Houſe 

urpoſe be proved at 
the Trial of the Cauſe. See Hard. R. 366. See alſo Title Aſſumpſit. 


How a Declaration on 
an Inſimul Computaſſet is 
to be proved. 


Caſe lies for calling 
of a Woman Whore, by 
the Cuſtom of London. 


In the Courts of Lon- 
don only. | 


maintainable in the Courts of London only. And if the Action be re- 
ball be granted. And it is 


For which a Proceden- 
do lies. 


It lies for an Inn-keeper 
againſt a Tallow-chand- 


7 


— 
— 


In 
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Where Cale lies for In an Action for Sopping of a Way by Pre- A 
Nopping wk and ſcription from one Man's Ground to another Man's, 
WN if the Plaintiff or Defendant have but an Eſtate for 
Years, then Caſe will lie; but if a Freehold, then an Aſſize. 3 Leon. 
oy TOR for Uhere a Man preſcribes to have as well a Foot- B 
an Horſe-way, and how way ag an Horſe-way, pro omnibus &. omnimodis 
for a Cart-waye | carriagiis, he cannot by this Preſcription have a 

 ,__ Cart-way. 3 Leon. Caſe 31. i : 

Caſe lies for a Private, An Aﬀfon upon the Caſe lies for a Private, but C 
not for a 1 Nu- not a Publick Nuſance: But for a Publick Nuſance 
m__—_ bur an Indictment an Indi&ment only lies, becauſe the Nation is con- 

- cerned, in which all Private Intereſts are included. 
And beſides, if an Action would lie, every Man may bring an Action, 
and by that Means ruin the Defendant. See Co. Litt. 56. 4. 4 R. 18. 
a. 104. 4. 9 R. 113. a. See Cro. El. 664. But where any Man hath 
a Special Damage, it lies. Oo. Fac. 446. pl. 25. 

An Action for not But in the Caſe of Brown and Ryland, in D 
permitting Plaintiff to the 8th of King George, Rol. 243. an Action was 
vore in the Vel. brought by a Pariſhioner againſt the Defendant far 
not permitting him to vote at the Veſtry, and held by the Court upon 
a Demurrer, that an Action would lie, Modern Caſes in Law and E- 

ity, 52. But in this Caſe the Plaintiff had not ſet forth what Right 
hs d to be there, and therefore Judgment on a Demurrer was given 
for the Defendant  -: "RE. 

Where 2 Man digs a But if a Man digs a Ditch in the Highway, in- E 
Ditch in the Highway, to which my Servant falls and breaks his Leg, or 
hee my Horſe falls into it; or if I have-any other Par- 

5 ticular or Special Damage, an Action lies. 2 Bulſtr. 
334. 1 Rol. Rep. 124. 4 Co. 18. 2. Moore 180. Pl. 321. Cro. Fac. 491. 

But if it be in a Com- Caſe was brought for digging of a4 P it in a F 
mon, except a Commo- Common, into which Common his Mare ſtraying, 
9 Damage, it fell into the Pit and died, the Declaration held not 

| | good after the Verdict. For when the Mare was 
ſtraying, and he ſhews not any Right to the Common, the digging of 
the Pit is lawful, as againſt him. Cro. Fac. 159. = 

Where an Action muſt There a joint Action of Treſpaſs doth lie againſt C 
be brought with a Simu! divers Perſons, of whom ſome can be arreſted, and 
FOR others cannot, there the Action may be brought 
againſt them that are arreſted, and do appear b 
their particular Names, and againſt them that are not arreſted wi 
a Simul cum. A. B. C. D. &c. vis. To charge them that are arreſted, 

How their Evidence but not the Parties in the Simul cum, any further, 
to be taken off, than only to take off their Evidence at the Trial, 

Note, The Parties in the Simul cum muſt be all H 
of them named in the Writ, and proved to be Treſpaſſers, otherwiſe 
their Evidence will not be taken off, but they may be {worn to give 
Evidence for the Defendant. cis 


3 An 


A an Axton of Debt for Rent upon an Indenture, We Debt may be 


vity of E 


and the Horſe is ſtolen; there che Inn-keeper ſhall 
_" mx an{wer for the Horſe. 8 £99, 32: d. 


keeper who keeps a common Inn, he ſhall anſwer 


may be brought by the Leſſor againſt the -Leſlee, brought for Rent. 
either in the County where the Leaſe was made. 
or in the County where the Lands let do lie: Becauſe there is Privity 
of Contract between the Leſſor and Leſſee, But where there is not 
any 7 Contract between the Leſſor and Leſſee, but only Pri- 
te, as in the Caſe of an Aſſignee, there the Action is lo- 
cal, and muſt be brought only where the Lands lie. * | 
A Pan comes to an Inn and delivers his Horſe 
to the Oſtler, and orders him to put him to Graſs, 


A Horſe is ſtolen at 
Graſs, the Inn-keeper 
ſhall not anſwver for him. 


But where an Inn-kKeeper of his own Head, Bur be enge 
without the Direction of the Maſter or his Servant, — Oude y or altar 
puts the Horſe to Graſs, which is ſtolen, there | | 
the Inn-keeper ſhall anſwer it. 4 Leon. Caſe 196. 


I a Man be robbed in the Houſe of an Inn- In the Cafe of a cagi« 
mon Ian, h | 


for it. 8 Rep. 32. 4. 


E 4 Servant is robbed in an Inn, the Maſter ne Addon hal bring 


brings the Action, and held that it lies. Latch. 126. Servant is robbed In an 
The Words in the Writ, ad hoſpirandum bamines, 19% 
are intended only Travellers, and not Neighbours For Travzllets nlp 
or Friends, which are not travelling. 8 Rep, 32. not Neighbours 
A Man who was a Gueſt in an Inn, went from _ Whete a Man ſhall be 


ka. 


' thence to London, left his Goods with the Land- id to he a Gueſt, to 


lord, and ſaid that he would return in three or pr. Kin E. 


four Days; he returned in three Days, and his 
Goods were ſtolen : The Inn-keeper ſhall not be chargeable-; for he is 
not any Gueſt during the Time of his Abſence, and the Inn-keeper is 
not chargeable, if there be not a Special Promiſe for the ſafe Keeping. 
Cro, Fac. 188. pl. 9. EE IT _ 


H But if a Man comes to an Inn, and leaves his  Whete a Gueſt, the 


Horſes or Goods, and goes into the Town, and 1er is charge- 
returns, and in the Interim his Goods are ſtolen, 
he is a Gueſt, and ſhall have his Action. Co. Fac. 189. 
A Servant is robbed of his Maſter's Money in A Servant is tobbed 
an Inn, the Maſter, and not the Servant, muſt in an Inn, the Maſtee 
bring the Action. Crp. Face 224. pl. 4. 23. Pring the Alion. 
But held in the fourth Modern 303. in the Caſe of Combes and 
the Hundred of Bradley, that if a Servant having his Maſter's Money 
with him, and is robbed, that he or the Maſter may have an Action 


1 againſt the Hundred, upon the Statute of Hue and Cry. 


The Inn-keeper is anſwerable by Law for no- Inn-keepet anſwerable 


| wy which is eut of his Inn. 8 20. 32. bh, only for what is in his 


the Servant of the Gueſt, or his Companion "7G... 


commits the Robbery, the Inn-keeper ſhall not be Companion of the Gueſt 
that 


anſwerable; but if he puts one to lie with him robs him. 


36 ö Ions. x 
Directions how to that robs him, then he ſhall. 8 Rep. 33. 4. Direc- 
count upon the Writ. tions how to declare upon the Writ, and much 
3 ood Matter throughout the whole Caſe. 8 Rep. 
32, 33. See for tele Matters, Danver's Abr. from Fol. 1 4. to Fol. 18. 
© Where Husband and The Husband may bring an Action alone for A 
Wife muſt join in an ſcandalous Words ſpoken againſt him and his Wife, 
Action forſWords. and recover; and yet afterwards may bring ano- 
And where the Hus- ther Action to recover Damages done to his Wife 
band may ſue ſolely. by ſpeaking of the ſame Words: For the Husband 
; aanꝗd Wife are both particularly damnitied by the 
ſpeaking of the Words: And this ſhall not be {aid to be a double 
Vexation. Quere this, for the Law ſeems otherwiſe, unleſs the Hus- 
band be an Inn-keeper or Trader, and hath particular Special Damage 
by Words ſpoken of his Wife; and in this Caſe alſo it is doubtful, 
becauſe, generally ſpeaking, where the Right of Aion ſurvives to the 
Wife upon the Death of her Husband, there both muſt join. See 
Cro. Car. 89. Cro. Fac. 501, 518. 3 Mod. 120. 1 Sid. 346. 2 Rol. 
SO IE ͤ te a, | ie 3 
—— lies againſta One may have an Action upon the Statute of B 
Witneſs for not appear- 5 Eliæ. cap. g. ſeft. 12. againſt a Witneſs who doth 
7015 An ad. 12. not appear after he is ſerved with a Proceſs out of 
8 any Court of Record to appear at the Trial, and 
hath had his Charges tendered him according to his Calling, having 
Regard to the Diſtance of the Place, neceſſary to be allowed, and he 
do not attend according to the Tenor of the Proceſs, having no law- 
IP ful or reaſonable Impediment, ſhall forfeit to the 
N AN injured thereby the Sum of 10}. and ſuch 
as the Judge ſhall award. further Recompence, as by the Judge of the Court 
bout of which the {aid Proceſs iſſued, ſhall be award- 
ed, according to the Lofs and Hindrance ſuſtained by the Party who 
procured ſuch Proceſs. See Title Coffs and Charges, 
What Evidence tobe  Mote, You muſt be ſure at the Trial to make C 
given at the Trial. good Proof of ſerving the Subpwnz, viz. by leaving 
5 of a true Copy of the Writ in Writing with the 
Party himſelf, and ſhewing of the Subpzna, under the Seal of the 
Court, to him at the ſame Time; and alſo. by leaving with him a 
Shilling or more according to the Quality of the Perſon, and Diſtance 
of the Place where the Evidence is to be given. 
The Plaintiff muſt ſet | Note, This Action will not lie, unleſs the Plain- D 
8 8 tiff ſhews in his Declaration, that he was damni- 
; fied by the Defendant's not appearing to give his 


* 
* 


3 Evidence, March 20 © tan 204/45 
N aye $6 * con The miſtaking of an Action is no Bar or Eſtop-. E 
pel to the bringing of a new Action. 5 Rep. 33. 4. 
See Title Declaration. i 5 


Goods not his own. 


Cale lies for ſelling of ꝗ Man 1 Goods, ſells them as his F 


own, which are not ſo: An Action lies for the 
Ln Sy ne Diſceit 


/ 


——ͤ— 


1 


Diſceit, without a Warranty, or alledging that he knew them not to 
be his own. Showers's Rep. 66. | 

A It the Plaintiff hath a joint Intereſt with others, Joint Intereſt with o- 

et upon Not guilty pleaded, he ſhall recover for 3 to be plead- 
bis Part; and if the Defendants would have taken „ 
Advantage thereof, they ought to have pleaded it 
in Abatement. Sands v. Child, 3 Lev. 351, 354. 

B The Maſter of a Ship takes Goods aboard to where an Action ties 
carry for Hire; the G are ſpoiled: An Action l Proprie- 
lies againſt the Proprietors, or the Maſter, at the the veg. of 
Plaintiff's Election. 3 Lev. 258, 259. : | 

C To fay, Quendam canem ad mordendum oves Caſe for keeping of a 
conſuet apud H. ſcienter retinuit, is good; for the — dndun oves 
Word ſcienter goes to all the precedent Matter, 
and is not traverſable, but ought to be proved in Evidence. Dan- 


be naught, becauſe it was not ſaid, Sciens canem prædicl. ad morden- 
dum, &. | 8 | | 

D The Plaintiff declared, that the Defendant Quen- How to lay aDeclara- 
dam canem ad mordendum oves conſuet apud B. ſci- tion for keeping ofaDog 


"ax 3 . : . ad mordend / 
enter retinuit & cuſtodivit, qui quidem canis ſuch a ju, OO 


Day and Place one hundred of the Plaintiffs Sheep 
ibid. invent tam graviter momordit, quod twenty of them died of the 
ſaid Biting, and the others were much hurt; and aſſigned for Error, 
that the Declaration ſhould have been, Quod ſciens canem pred ad 
mordendum oves conſuet ſcienter retinuit: For it may be, that he ſci- 
enter retinuit canem, and yet knew not that he was ad mordendum 
oves conſuet'; and of that Opinion was the Court. Co. Car. 487. fl. 12. 

E Cafe lies upon the Cuſtom of the Realm for (ag foe Dilapidations 
Dilapidations. 3 Lev. 268. Carthew 425. * * 

F Cafe lies againſt the Party who hired a Horſe, Caſe for over - loading 
and promis'd to load him with ſuch a Weight, but an hired Horſe. 
loaded him with more, and thereby hurt the Horſe. 

2 Leon. Caſe 131. 

G JF a Man finds a Thing, and uſes it, he is a- here Things 78 
ſwerable, becauſe it is a Converſion ; ſo if he found, how to be uſed. 
miſuſeth it ; but for negligent keepirig no Law can 
2 him. Cro. Eliz. 219. pl. 6. If a Man find an Horſe, and gives 

* im no — — is 3 7 80 ir, Lid. 

The Plaintiff declares, that the Defendant kept f a 
a Maſtiff Dog, ad mordendum porcos aſſuetus, which of oe mY 
bit a Sow of the Plaintiff's ſo that ſhe died of the porces afſuerus. 
biting: And moved, that it is proper for Dogs to 
hunt Swine out of the Grqunds : But per Curiam, it is not lawful to 
keep Dogs to bite and kill Swine. Cro. Car. 254. pl. 5. 


5 3 In 


vers's Abr. 19. Letter H. But in Cro. Car. 487. pl. 12. it was held to 


— — 
* 


38 Actions. 

Caſs ier aten the An Action lies for chafing of his Cattle into the A 
ar- 3 Cloſe of J. S. for which he took them Damage 

dem enges Fü. Feſant, and the Plaintiff was infore'd to pay 20. 

l ©: for Amends, per quod he fuſtained Damages: And 

adjudged that this Action well lies in Cafe. 'Cro. Car. 325. pt. 7. 

The Plaintiffſhall not. The Plaintiff pretending a Title to Hay that B 
have an Action for his the Defendant had in a Field, mix'd ſome of his 
Goods, where he mixes Hay with the Defendant's; the Defendant carries 
them with the Deen jt away; the Plaintiff brings Treſpaſs : And held 
dant's. , VE) : 

19-5. +4 - ._ that it lies not, becauſe the Intermixture was the 
Plaintiff's own Act, and ſhall not turn to the Defendant's Prejudice. 
| 4 2 a Tenant It lies for a Tenant for Years againſt one for C 
for Tears for ſtopping up ſtopping up of his ancient Lights. Cro. Car. 325. 
_— >. <6 $96 - > vs EE 30 is 

© Againſtthe Poſt- Ma- It lies againſt the Poſt-Maſter General for the D 
ſter General for Los of Lols of a Letter with a Bill of Exchange in it. 

a Bill. of Exchange. 5 Mod. 456. per opinionem Holt tantum. 

An Aion for Duesof An Action was brought againſt the Defendant E 
the Houſe by the Prin- ag Principal of Furnivals-Inn, and declared upon 
cipal of Furnivals-Im. an Infimul computaſſes for ſeveral Sums of Money 
due to him and the Seniors of the Society. Judgment was arreſted; 
for a Promiſe to one was a Promiſe to all,” and all ought to have 


Parte in the Action, not as Principal and Antients, but as common 


un Thimblethorpe and Hardeſty. Farreſley's Caſes 116. Mich. 
A Recovery in a po- A Recovery in an Action popular by Covin, or F 
paler Aon by Covin, a Bar in the ſame by Covin, is no Plea in an Ac- 
is no Plea in an Action . 1 bs 
one fide brought. tion ſued bona fide. 


4 . 7. cap, 20. 


* 
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Addition, 
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C In all Actions of Treſpaſs, and other Actions 


N Addition is that which is given to a Addition, what, 
Man over and above his pzoper Name 
and Surname, viz. to ſhew of what 
- Eſtate, Degree, 02 Yyftery he is of, 
and of what Town, Gill, oz County, . 


A A Han may have one Addition at one oy and A Man may have dif- 


in one Place; and yet may have another different ferent Additions at dif- 
Addition at another Day and in another Place. ent Times and Places. 
Mich. 22 Car. B. R. For ſome Additions, viz, of Some Additions are 
Eſquire, Gentleman, Yeoman, &. are no Part of 2 

the Name, but Additions ad libitum, and as People pleaſe to call them: 
But the Title of Knight or Baronet is Part of the Party's Name; and 
it is material to be rightly uſed in Pleading; but the Titles of Gen- 
tleman or Yeoman are Additions ad placitum, - to be uſed or not uſed. 


Mich. 24 Car. B. R. Or to be varied. 


, But — 55 of * Earl of Ireland is not 10 PE. of 4-4 1 — 
ition of Honour here in England An Tri 1 
Earl in our Law is written by dis Chriſtian Name r 
and Surname, with the Addition of Eſquire only. Mich. 1649. B. S. 
ſued by Original, where the Cauſe of Action is al- wg 82 
ledged to be Yi & Armis, or againſt the Peace of bad, n 
the King, a true Addition of Degree, Quality, or 
Myſtery, and the true and certain Place of the Abode of every De- 
fendant, muſt be put in at the Peril of the Plaintiffs Attorney. Per 
Curiam, 15 Car. 2, The Reaſon of making of this Order was this: 
Before the Act which was made for the taking away of Fines for Ca- 
iaturs, the Clerks of the Crown-Office uſed. to ule from the Judg- 
ment-Rolls all the Judgments which were entered : 
with a 23 and then they did tliereupon ſue * Ons of making 
out Proceſs of Outlawry; and becauſe, if the Ad- ; FF 
dition was not there, they could not tell certainly who was the De- 


fendant, nor where he lived. 
D Additions how to be pleaded when with a Nuper, How Additions to be 


and when without, ſee Litw. 40. and Stat. 1 H. 5. Pe 
cap. 5. And what are good Additions according to . 5: cab. 5 
that Statute, and what not, ſee 2 Inſt. 668, 669. 

In 


40 Addition. 
Where and in what In every Original Writ of Perfonal Actions, A 
* 1 Appeals and Indictments, in which Exigent ſhall 

/ Names in Original be awarded, Additions ſhall be made to the Names 
Write. of the Defendants, of their Eſtate, or Degree, or 1 
1H, 5. car.. Myſtery; and of the Towns or Hamlets, or Places, 23 
Counties, of the which they were or be, or in which they were 3 
or be converſant; and if the faid Additions ſhall be omitted in Pro- 
ceſs to the Outlawry, the ſame ſhall be void; and that before Out- I 
lawry pronounc'd they ſhall, at the Exception of the Party, be a- 7 
bated for Want of ſuch Addition. | 5-8 3 
Additions to be in- There ought to be inſerted into all Affidavits, B 
ſerted into Affdavits. the Additions and Habitations of the Parties who 
make them. Mich. 15 Car. 2. Per Cur. 
And alſo into Writs de The Writ de Excommunicato capiendo muſt con- GH 
Excommunicato capiendo. tain a ſufficient Addition of the Party excommuni- Y 
1 9. 5. cap. 5. cated, according to the 1 Hen. 5. cap. 5, or elſe E 
the Party ſhall not incur the Penalties of the Sta- 
5 Eliz, cap. 23. tute, 5 ** the Deg ; c Duk M 0 5 
ddition ſhal Ik one be of the ree of a e, Marquels, 
5 to the De- Earl, Viſcount and Baron, he ſhall have the Addi: 


* 2 2 
1 . 9 4 - af 
1 2 n 
1 *** > " \ A » 6 
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8 * a v.d _ % 44a 
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gree. tion of the moſt worthy Dignity, viz. of a Duke. 
| 2 I „. 66 9. | | | 
Addition in Engliſh to he Addition of the Parties indicted may be in E 


an Indictment,and good. Engliſb; as, Weaver, Taylor, G. 1 Sid. 101. 
Where the Advantage Ik the Defendant hath no ſuch Addition as the F 


* 


of raking Exception io Act requires, and yet appears upon Proceſs, and 
dal be x — ae ng no * thereof by Exception, 
5 bo hath loſt the Benefit of the Act. 2 Inſt. 670. 
By Pleading to Iſſue it is admitted. Cro. Fac. 610. A bad or no Ad- 
dition is cured by the Appearance of the Parties. 1 Leb. 885. 

Foz the general Learning concerning Additions where, and in what G 
Caſes they ſhall be given, ſee General Abridgment, pag. 235. & ſequ. 
Tit. Additions, IAC WEL 


"M7 * | ; | Adjournment. 


Adjournment. 


- Djotrnment is when any Court is de- Adjourament, Quid 
termined, and aſſigned to be kept again 
at another Time oz Place. 4 


B Bekoze the Writ of Adjournment is read in Manner of Adjourn- 
Court, the Cryer of the Court makes O yes three 
Times; and the Subſtance of the Ajournment is to Subſtance of it: 
give Licence to all Parties that have any thing to 8 
do in the Court, to forbear their Attendance, and to take their Eaſe 
till ſuch a Time 2 2 _ then to attend in Court again. 
C The Meaning of the Word to Adjourn, is to mean... get 
ut 61 any Thing to another Day, and in the Senſe 1 . 
= it is to put off the Buſineſs of the Court till 
the Day that is preciſely ſet, that none ſhould be bound to needleſs 
Attendance in the mean time. For the Solemnity of adjourning the 
Courts of Juſtice, ſee Croc Car. 11, 12, 13, 27, 200. I rank 84, 85. 
I Sid. 276. 1 Lev. 176. 8 AE. L 
Every laſt Day of the Term, and every Eve of Days of adjourning 
a Day, which is not Dies Furidicus, or a Law- the Court. 
Day, whereof there are two ſuch Days in Mzchael- N 
mas Term, viz. All-Saints and All Souls Day, and one in Hillary 
Term, Eaſter Term and Trinity Term, viz. The Day of the Puri- 
fication of our Lady in Hillary Tetm, Aſcenſion-Day in Eaſter Term, 
and St. John the Baptiſt's Day in Trinity Term, the Court is adjourn- 
ed; and it is uſed to be done in French two ſeveral Times, ſitting 
the Court, towards the later End of the Day, a good Space of Time 
being between the firſt and ſecond pronouncing of the Adjournment. 
E A Jur which doth not appear In cannot be Jury not appearing full». 
adjourned, for ſuch a Jury is not accounted a Jury. cannot be adjourn'd. 
Hill. 22. Car. 1. B. R. And fo are not bound to at- 
3 tend the Court, for it would be to no Purpoſe. 
= F The firſt 1 n of the Court is about Times of adjourning 
1 Eleven of the Clock, and the laſt immediately be- the Court. 
fore the riſing of the Court : That all Parties that 
have Buſineſs in the Court, may the better take Notice of it, who may 
haply be there at the laſt Adjournment, though not preſent at the firſt, 


Ge contra. | 5 
| M 5 That 


4 Adjournment. 
Adjournments of Se That all Adjournments of the Seſſions are in A 
ſions, Oe. in the Freter. the Freter-Tenſe, and ſo of Indictments, Raym. 
Hou the Writs of Ad Ik the Adjournment be of all Writs, Pleas, & c. B 
journment muſt be. of one common Return to another, this will not 
adjourn Pleas by Bill in Banco Regis; for upon theſe 


Pleas the Continudnges. are 9. ger tain Days, and not to common Re- 
turns; and therefœte upon ſugh;Adjourgments,;.all the Pleas upon Bills 
are diſcontinued. See Bro. Diſcont* of Proceſs 36. Amendment 70. 
To what Places Juſtices The Juſtices of Aſſiae have Power to adjourn the C 
of Aſſiae may adjourn. Parties to Weſtminſter, or to any other Place in iti- 
47 C. 3. cap. 12. gore ſuo, or dut of their Circuit. 47 B. 3. caps 12. 
Magn. Charta, cap. 12: 2 Inſt. . 

See the Adjournment of the Court of King's Bench from the City D 
of Weſtminſter to the City of Oxford, and from thence to 2 in 
the County of Berks, after a Venire fac awarded, 1 Seund. 12, and 179. 


1 943, 93%” 551 wn F130. L300 
For general Learning concerning the Adjournment of the Term, Gc. E 
See Danv. Gen. Abridgment, Title Adjournment, * 
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Baron and Feme. 
Ca. Sa. 
| Devaſtavif. 

< Executoꝛ. 


Adminiſfratoz and Ad- 
miniſtration, Vide 


| 


Intel | 1 


Cc 


3 Dinary commits the Adminiſtration ol 
a the Goods of a dead Pan for Default 
of an Executo2 : And an Aﬀton will tie. againſt him, and fo2 him, 
as fo2 an Executoz; and he ſhall be charged to the Ualue of the 
Goods of the dead Yan, and no farther ; and if he be nonſuited, 
02 a Qerdit be againſt him, he ſhall not pay Coſts. 
At 


2 


An Adminiſtrator, what. \ N Adminiſtrato? is he to whom the Oꝛ⸗ F 


Adminitiratos-and/Admintiration, —=43 


A At Common Law neither the Wife, Child or Or the Inteſlate's E- 


, 


next of Kin had 2 to a Share of the In- #2** at Common Law. 
teſtate's Eſtate, but the Ordinary was to diſtribute it ad pior uſur, and 
ſometimes the Wife and Children might be amongſt the Number of 
thole whom he: appointed to receive it; but the Law intruſted him 
with the Diſpoſition thereof. 2 Inf. 399. | 


B By the Statute. of Weſtminfier 2. he was bound Statute of Wt. 2 


to pay the Inteſtate's Debts, 


far as he had Aſſets. 
13 E. I. cap. 19. | « 


c By the Statute of 31 Zdw. 1. he was impow- 31 E. 1. tap, 1. 


D 


E 


the ſecond, cap. 10. By which it is enacted, That how 


er'd to grant Adminiſtration to the next of Kin, 
and gave a Right of Action to an Adminiſtrator. : 

By the Statute of 21 H g. the Ordinary was to 21 F. cap, 29. 
grant Adminiſtration to the Widow or next of Kin, 

And the Adminiſtrator had the whole Eſtate in 3 
him, till the following Act of 22 and 23 of Charles 47043 ar. ee 
| | iſtribution is ic 
after Allowances made of Debts, Funeral Charges, be made. 
and juſt Expences, Diſtribution of what remains | 
ſhall be made amongſt the Wife and Children, or Childrens Children, 
(if any ſuch be) or otherwiſe, to the next of Kin to the dead Perſon 
in equal Degree, or legally repreſenting their Stocks, pro ſuo cuique 
Fure, according to the Laws in ſuch Caſes, and the Rules and Limi- 
zations hereafter ſet down, (viz.) One third Part to the Wife of the 
Inteſtate, and all the Reſidue, by equal Portions, to and amongſt the 
Children of ſuch Perſons dying inteſtate, and ſuch Perſons as Tegally 
repreſent ſuch Children, in caſe any of the«faid Children be then - 
dead, other than ſuch Child or Children not being Heir at Law, 
who ſhall have an Eſtate by the Inteſtate's Settlement, or be advanced 
by the Inteſtate in his Life, equal to the Share which ſhall by ſuch 
Diſtribution be allotted to the other Children to whom the Aue is 
to be made. Vide the Statute at large. And alſo an- : 
other Statute made 29 Car. 2. cap. 3. and 30 Car. 2. 9 Caf. 2. dap. 3- 
cap. 6. continued for ſeven Years, with Explan - 
tow and 1 „** 2 5 Title Jhteſtates Eſtates; and 
made perpetual Dy an made I ac. 2. cap. 17. 1 Fat; 2. cap. 17. 
See the Files Diſtribution and Intellates E- OT BY 

ES. N 


F The Mother ought to have the Adminiſtration | 


of the Goods and.Chattels of her Child, before a aalfrntben, and. 
Son, or a Brother, or a Siſter. For there is a CAT 8 


nearer Bond of Nature between the Child and the Parents, than be- 


twixt the Child and any other collateral Tye of Blood or Kindred 3 
and the Child tan never ſufficiently ſatisfy the Obligation he hath to 
his Parents for his Being and Education, eſpe- The neareſt of Blood 
cially to his Mother. 1 Ventr. 414, 324. Molloy de ſhall be preferred in Ad- 
Jure Maritimo 364. And now by the Statute of iniftration. 7 

| 0 I 746: 
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44 — Adminiſatsz and Aummtrattounn. 

1 Fac. 2. cap. 17. the Act of 22 9 Car. 2. cap. 10. and the dther 
Act, are 11 perpetual. And it is alſo enacted, That every Brother 
Siſter, and their Repreſentatives, ſhall have equal Share with the 


. 


Mother. 2 oy | 1 2 

The Husband ſhallad- Ik the Daughter marries, her Huſband ſhall take A 
miniſter to his Wife; and Adminiſtration of her-Goods, and not her Mother. 
the Wife to her Husband. 


So alſo, if the Huſband dies, the Wife, or next of 


Kin, as the Ordinary pleaſes, ſhall have Admini- 
ſtration. Hill. 21 Car. 2. Franklin v. Fruen in B. R. Shower's Rep. 351. 


What Judgments ſhall y the Statute made 4 & 5 NM. & M. cap. 20. B 


affect Adminiſtrators. 


Stat. 4 & 5 . & M. 
cap. 20. 


for docketing of all Judgments: It is enacted, That 
no Judgment not docketed as that Act directs, 
(which ſee in the Title Judgments) ſhall affect 
any Purchaſer or Mortgagee, or have any Prefe- 


rence againſt the Heirs, Executors, or Adminiſtrators, in their Admi- 


niſtration of their Anceſtors, Teſtators, or Inteſtates Eſtates. 


No Exception can be 
taken on a Demurrer for 
want of alledging the 
bringing Letters teſta- 
mentary into Court. 


therein mentioned, 


The Ordinary of the 
Dioceſe ſhall grant Ad- 
miniſtrationof the Goods 
of Inteſtates, to whom 
Money is due for Work 
done in the King's Vards, 
Oc. Such Goods, Oc. not 
to be deemed Bona nota- 
bilia. 


PR 


By Statute 4 & 5 Anne Regine, For Amendment C 
of the Law, No Advantage or Exception on De- 
murrer to be taken for the Default of alledging of 
the bringing into Courts, Letters Teſtamentary, or 
Letters of Adminiſtration, or other Omilſons 
except ſpecially ſet down for Cauſe of Demurrer. 

Alſo, that the Ordinary of the Dioceſe, or ſuch D 
other Perſons to whom the ordinary Power of the 
Probate of Wills, or 22 Adminiſtration doth 
belong, do grant the fame in relation to the Goods 
and Chattels of Perſons dying Inteſtate, to whom 
Moneys or Wages are due, for Work done in his 
Majeſty's Yards and Docks; and that the Salary, 
Wages or — due to any ſuch Perſon, for Work 


in the Yards or Docks, as aforeſaid, ſhall not be deemed to be bona 
notabilia, whereby to found the Juriſdiction of the Prerogative Court. 


The Ordinary may not 
repeal Letters of Admi- 
{tration, if duly grant- 
ad; bur if unduly, he 
may. 


The Ordinary ought not to repeal Letters of E. 
Adminiſtration, which he hath duly granted ; but 
if they be unduly granted, viz. to ſuch a Perſon, 
who by Law ought not to have them, he may re- 
voke them. Paſch 23 Car. 2. B. R. For if he might 


do it in the former Caſe, this would be to make his Power arbitrary, 
which the Law abhors; but the latter is but to reform an Error, which 
all Laws do allow. Alleyn 56. 3 Salk. 21, 22. Skinner 156. But for a 
juſt Cauſe, as Lunacy, they may be revoked. 1 Lev. 157, 186. 3 Mod. 
25. I Lev. 157, 186. | 
An Adminiſtrator can't ſue after Revocation. Noy 15. F 
| Of an Adminiſtra-= Ik an Adminiſtrator renounces before the Ordi- G 


tor's renouncing. 


bound to do) the Or 


any and he accepts thereof (which he is not 
inary may grant a new Adminiſtration, and 


that determines the former. Latch 267. 


2 


Where 


Adminiſratoz and Adminiſtration; 45 


A There an Adminiſtration is granted, and a Adminiſtration grant. 


Will concealed; when that appears, the Admini- - there was a. 


ſtration and all Acts done under it are ipſo fa&o, 
void. 2 Lev. 182. # 


B It an Adminiſtrator recovers in Trover, and his Adminiſtration re- 


Adminiſtration is repealed, he can't ſue out Exe- pealed. 
cution. 1 Mod. 62, 63. | 
It cannot be granted where there is an Execu- Executor ſell a Term. 
tor. 1 Mod. 149. and if he ſells a Term, and an 
Executor appears, who refuſes, the Vendee hath no Title. 2 Mod. 


148, 14 


9. | 
CAdminiſtration ſhall be granted where the Bond Where Adminiſtra- 


is at the time of the Inteſtate's Death ; but upon a tion ſhall be granted. 


ſimple Contract, it ſhall be where the Debtor was 

at the Time of the Inteſtate's Death, unleſs there be bona notabilia ; 
which if there are, then it muſt be granted by the Prerogative Court 
of Canterbury. Bona notabilia, is where the Party ,, 1 wha 
who dies had Goods in ſeveral Dioceſes, to the they are. l 
Value of 10 J. and more: And if any other Juriſ- 

diction than the Prerogative Court ſhall grant Adminiſtration where 
there are Bona \notabilia, then ſuch Adminiſtra- 

tion is void. 1 \Plow. 281. Greysbrook and Fox. SRO 
Cro. El. 472. pl. 25. 


D But it was ſaid that if the Inteſtate had three What ſhall make Bone 


Pounds in one Dioceſe, and forty Shillings in ano- — 


ther, it ſhall be Bona notabilia. 4 Leon. Caſe 342. 


E Adminiſtration is granted by the Prerogative Adminiſtration where 


Court, where the Inteſtate had not Bona notabilia Wer 


in divers Dioceſes, it is not void, but voidable. Where voidable. 
8 Rep. 135. 4. 

Where one had two Houſes in divers Dioceſſes, Who fhall grant Ad- 
the Ordinary where he died ſhall grant the Admi- - 
niſtration. 1 Salk. 37. 


G There Bona notabilia are in ſeveral Dioceſes in The like. 


I 


the ſame Province, the Archbiſhop thereof muſt 
grant the Adminiſtration. 1 Salk. 39. 

But where they are in one Dioceſe in one Pro- The like. 
vince, and in another Dioceſe in another Province, 
each Biſhop muſt grant it. 1bhid. 
If a Man dies in one Dioceſe, and has a Bond The like. 
in another Dioceſe, there muſt be a Prerogative Ad- 
miniſtration. Co. Eliz 472. Modern Caſes in Law and Equity 246. 


K So where an Action is brought by an Executor Where Adminiſtra- 


againſt the Sheriff for an Eſcape after Judgment tion not ſufficient for an 

recovered by the Teſtator, he could not recover 2 

under an Adminiſtration granted by the Biſhop of Litchſield, but muſt 

have a Prerogative Adminiſtration, at leaſt an Adminiſtration where 

the Judgment was of Record. * Caſes in Law and * Ms 
mint⸗ 


45 Adminiſtratoz and Adminiſtration. 


Where Adminiſtr- Administration was granted in Durban, and A 
hoy + ſuffcient for the Plaintiff as Adminiſtrator brought an Action 
We upon a BilE of Exchange drawn at London againſt 
the Drawer, who lived there; this is no more than a fimple Contract, 
and follows the Perſon of the Debtor. This was not a good Admini- 
{tration to entitle the Plaintiff to an (may e. np oy 

om There Adminiſtration is grante uch a Ju- B 
. 1 to riſdiction as the Law takes Notice of, A a Biſhop, 
be granted. who hath a general Power over his Dioceſe, there 
the Plaintiff need only to ſay, That the Letters of 

By an Ordinary. Adminiſtration were granted to him by the Biſhop, 
as Ordinary of ſuch a Place. Bat where the Law takes no Notice of 
the Juriſdiction of that rw where the ag mags yer Mig * 

eacon. AS Where it was grante an Arch-deacon, &&c. 

RE there it muſt be ld. Cui Commilſ Adminiſtrationis 
præd de jure pertinuit. Mich. 22Car. 1. B.R. For where the Law takes 

General Juriſdiction. Notice of a General ſuriſdiction, it doth there take 

Dcotice of the Acts done by Vertue thereof: But 

Particular Iuriſdiction. where there is a- particular Juriſdiction, there it 

3 it takes no farther Notice of the Acts done by Ver- 

1 tue thereof, than is made appear by the Party that 
claims any Privilege in Lau by them: But the ſureſt Way is to ſay 
always, Concept in Caſe of a Prerogative Adminiſtration) Cuz Commiſ- 
ſio Adminiſtrationis pred? de jure pertinuit. See (ho. El. 836. pl. 12. 

Adminiſtrators of What: Remedy againſt Adminiſtrators of Execu- C 
Executors de ſon Tort. tors in their own Wrong, ſee Title Executoz, and 
the Statute of 30 Car. 2. cap. 7. Revived 1 Fac. 2. cap. 17, and 4&5 
W. &. M. cap. 24. Set. 12. 

How to declare as Ad- The Plaintiff declares againſt the Defendant as D 
miniſtrator cn le,, Adminiſtrator; he pleads that he is Adminiſtrator 
nnn F 0 on 10 durante minori atate J. &. But 

8 th not ſay, That 7. S. is Infra ætatem ſeptem- 
eee decim ee, Aud „ Was wet 15 be 
naught; becauſe that is in the Defendant's own Conuſance, and not 
ie e in the Plaintiff's. And when the Executor is Seven- 
teen, the Adminiſtration ceaſes, 3 Rep. 19. Cyo. El. 

S 602. gl. 14. | 

How to declare for ro an Action is brought by an Adminiſtra- E 
— _ du. tor durante minori ætate, he ought to ſhew- that he 
EMI is yet within the Age of 17; becauſe it is in his 

and how againſt him. Nn. Conuzance. But where an Adminiſtrator dia- 
ante minori ætate is ſued, there it need not be ſhewn. Cro. Fac. 590. 

3 Gro. 340. Telv. 128. 2 Roll's 466. See poſtea, and Tit, Executors, F 

What an Adminiſtra- An Adminiſtrator durante minori ætate, cannot 
tor durante minori ætate, ſell a Term, or any Goods, except of Neceſſity for 
may af Payment of Debts, or bona peritura. 5 Rep. 29. b. 
But an Adminiſtratrix durante minori ætate may retain to pay herſelf. 


Raym. 483. 2 And. 32. 
: Fl Adinini- 
3 


fn 


a 4 h 
* FI 


D Mhere an Adminiſtratio 


Adminiſtratoꝛ and Adininiftrattoit, 47 


A YQpminiffration was granted durante minor; ætate 


of the Infant Executor, ad commodum & proficuum 
Executoris. Such Adminiſtrator hath but a ſpecial 
Property ad commodum of the Infant, and not ſuch 


What an Adminiſtra- 
tor durante minori ætate 
of Infant Executor 44 
commodum of the Infant 


only, can do. 


a general Property as another Executor or Adminiſtrator hath ; and 
therefore his Sale of Goods, unleſs for Neceſſity for Payment of Debts, 
or that they be bona peritura, ſhall not bind. Cro. El. 718. pl. 46. 719. 


B Mhere a Man makes an Infant of tender Years Executor, if Ad- 


miniſtration durante minori ætate, be granted ſpecially, ad Opus, com- 
modum & utilitatem of the Infant, there the Adminiſtrator cannot 
make a Leaſe : But if it be granted generally, ratione minoris etatis, 


he may recover Debts and Duties, and make Leaſes, 
which ſhall be good until the Executor comes to 
Seventeen, and alſo (as ſome ſay) till he enters. 
6 Rep. 67. a. But, per totiam Curiam, Where Ad- 
miniſtration is granted dnrante minori ætate, there 
Adminiſtration ſhall not determine until the Party 
come to twenty-one Years of Age: Becauſe the 


Statute for granting of Adminiſtrations requires 


Good till the Executor 
comes to Seventeen. 


When Adminiſtration 
durante minori ætate, de- 
termines. | 


21 Yeats of Age, and 
why: 


Adminiſtrators to give Bond, which an Infant cannot do. Paſch. 8 JV. 


B. R. See Fones 48. Joyner and Watts, contra. 


C TAhereg an Adminiſtration is granted cum Teſta- 


mento:annexo, to the Uſe of a Legatee, the Admini- 
{tration determines when the Cæſtuy que Truft comes 
to ſeventeen Years'of Age. Fa 13W.3. B. R. 

is granted durante 
abſentia, it ought to be averred in the Declaration 
upon ſuch Adminiſtration, that the Party was then 
at ſuch a Place out of the Realm. 


E. That ſhall be done where Adminiſtrations: are 


revoked, and new granted. 8 Rep. 135. b. 136. 4. 
Vide Saunders's: Rep. 


F Mhere any Judgment after Verdict (Note, after 


Verdict only) ſhall be had by, or in the Name of, 


any Executor or Adminiſtrator; the Adminiſtrator 
de bonis non, may ſue out Scire Facias, and take out 


Execution upon ſuch Judgment. 17 Car. 2. cap. 8. 


'G And where the Judgment was not after Verdict, 
the Adminiſtrator could not before the Statute of 
34 Car. 2. have a Sci. Fa. to execute this Judgment 


4 2 cum 
eſlamento anne xo grant - 
ed in Truſt. 


When it determines. 


Were Adminiſtra- 
tion is granted durante 
abſentia. | 


Adminiſtration teyo- 
ked, and new granted. 


Adminiſtrator de Zenit 
non, may have Scire fac. 


upon à Judgment after 


Verdict recovered, by 
Executor or Admini- 
ſtrator. 


17 Car; 2. cap, 8. 
But it cannot be, for 


Want of Privity, where 
it is not after Verdict. 


for. Default of Privity, but was put to begin again. See Cyo. Fac. 4. pl. 3. 


H But by that Statute, where an Executor re- 


covers Judgment by Default, afid dies Inteſtate, an 


Adminiſtration de bonis non is granted. The Ad- 


miniſtrator de bonis non brings a Scire facias to 
have Execution upon this Judgment, and adjudged 
that it did not lie, becauſe the Statute of 17 Car. 2. 
cap. 8, extends only to Judgments after Verdict, 


Adminiſtrator de Sni: 
non, ſhall not have, by 
the Statute of 27 Car. 2. 
cap. 8. a Sci. fa. upon a 
Judgment recovered by 


an Executor by Default; 


becauſe that Statute ex- 
tends only to Verdicts. 


17 Car. 2. cap. 8. 
and 


48 Adminiſlratoꝛ and Adminiſtration. 
dicit. Mich. 34 Car. 2. B. R. The Words whereof are 
W 9; ho it EnaBted by the Authority aforeſaid, That where any 


ter a Verdict ſpall be had by, or in the Name of, any Exe- 
Fudge rn afrator; in ſuch Caſe an Adminiſtrator de bonis non 
may ſue forth 4 Scire facias, and take Execution upon ſuch Fudgment. 


Titl failes. 
age: ly of an Adminiſtrator de bonis non. Mod. Caſes 294, A 


297, 298. 


Adminiſtrator not to 


An Adminiſtrator ſhall not be held to Bail even B 'Y 


ye held to Bail. upon a Writ of Error. 4 Mod. 244. nor pay Coſts 
Of Colts. upon a Writ of Error, ibid. nor upon a Nonſuit. 
2 Roll's Rep. 87. | 
Of Coſts. But an Adminiſtrator ſhall pay Coſts for not go- C 
ing on to Trial. Far. 118. 
Of Coſts. Where an Adminiſtrator brings an Action, Q. D, 


whether he ſhall pay Coſts if he be nonſuited. Mod. 
Caſes in Law and Equity 108. 
$:;. f. upon the new A Sire facias, quare dampna aſſideri non de- E 
Statute for preventing hent, was ſued out againſt an Adminiſtratrix upon 
8 ro. the new Statute for preventing of vexatious Suits, 
Death after the Inter- Oc. upon an Interlocutory Judgment againſt the . 
locutory Judgment. Inteſtate. To this, ſhe pleads Judgments recover- - 
ed againſt her upon Bonds entred into by the In- | 
teſtate, and adjudged no Plea: Becauſe the A& doth not allow the Ex- 
. ecutor or Adminiſtrator to ſay any Thing in Bar of 
Cannot, plead in Bat the Action, more than the Teſtator or Inteſtate 
J could have had when living, which was only in 
Arreſt of Judgment; but he ſhall not be chargeable with Coſts. 
Smit h's Caſe in B. R. 3 Anne. | | 
' To whom the Ordi- here a Man died inteſtate, the Ordinary, be- F 
nary ſhall grant Admi- fore the Statutes after mention'd, ought to have 
© cap. 11. deputed the next and moſt lawful Friends of the 1 
Perſon who died inteſtate to adminiſter his Goods. 1 
„Payment of Money, here the Payment of Money would not be for 
— „ the Advantage of the Teſtator, there the not pay- 
cannot be pleaded. ing of it cannot be pleaded to be to the retarding 
| of the Adminiſtration of his Goods and Chattels. 
Mich. 22 Car. B. R. For the Eſtate of the Teſtator is not concerned 
by the Payment or not Payment. 
All Actions are given All Actions which an Adminiſtrator can have, G 
to Adminiſtrators by are given unto him by ſeveral Statutes. Mich. 22 
Stature Law : F 
For the Common Law CAr. I. B. R. For the Common Law took no No- 
took no Notice of them. tice of an Adminiſtrator ; but it did of an Execu- 
| tor de ſon tort demeſne. 
When ir may be re- There Adminiſtration is granted where not H 
pealed by the Delegates. pro's or inverſo ordine, it may be repealed 
y the Delegates, noncob/tante the Statute, 1 Lev. 


305. 


Dne 


A of the Half Blood is in as equal a Degree 
Pf of Kondred, to the Inteſtate, to here Lovers of 
Adminiſtration granted unto him as one of the 
Whole Blood is, Mich. 23 Car. 1. B. R. though not 
as to inherit his Landle. 
B A general Indebitatus Aſſumpſit doth not lie a- 
gainſt an Adminiſtrator, nor any other Perſon. 
Hill. 23 Car. 1. B. R. But if it be ſhewn' in the 
Declaration for wliat the Teſtator was indebted, it 
well lies. | e 1 ne : 
C Letters of Adminiftration granted per Carolum 
Regem debito modo, adjudged to be wel granted in 
that Form. Hill. 24 Car. 1. B. R. This was When 


| 


_—— 
- 
=_ 


3 D Where the Parties that require Letters of Ad: 

f miniſtration from the Ordinary, are of equal De- 
gree of Kindred to the Inteſtate, there it is in the 
Diſcretion of the Ordinary to grant them to which 
of them he pleaſeth. * & Mich. 24 Car. 1. B. R. 
For by ſo | wary he doth neither of the Parties 


Wrong; ſed Quere, Whether he may not gr 
1 Sell 98 fs 1341 * A I ; 
acy to one of his 


E Ulhere one bequeaths a Leg 
Kindred, and the Reſidue of his Goods to another, 


Adminſtration ought to be granted to him to whom 
the Reſidue of the Goods are bequeathed. Mich. 
24 Car. 1. B. R. For it appears by the Bequeſt of 


and not an Executor of his Goods and Chattels. 
An Adminiſtratoz may bring Treſpaſs de bonis aſ- 
portatisgn vita inteſtati, by the Equity of the Sta- 
tute of 4 E. 3. c. 7. which gives it to Executors, 

| becauſe it is in equal Miſchief, . El. 384. pl. 7. 
G . An Adminiſttato2 mortgages a Term, and makes 
A. Executor, and dies; B. takes out an Adminiſtra- 
tion de bonis uon of the Inteſtate, and claims the 
Reſiduary Intereſt and Truſt of the Term, and that 


ated 
_ 
* 


'v it. Chanc. R. 224. 8 . 

4 H An Atton of Account hes againſt the Executor 

' or Adminiſtrator of any Guardian, Bailiff and Re- 

| ceiver, per 4 & 5 Anne. Vide Title Actaunt. 
I An Adminiſtrato2 ſhall diſtribute the perſonal 
Eſtate equally between the Whole-Blood and Half- 
Blood. 2 Lev. 173. F 

K An Adminiſtratoz may ſue for Goods before 
Poſſeſſion; ſo may an Executor. 8 Rep. 135. b. 


0 


30 
—.— of — Half 

equally intitled to 
Letters of Adminiſtra- 
tion with thoſe of the 
Whole Blood ; but not 
to inherit Lands, 


Indebitatus Aſſumpſit 
lies not againſt an Ad- 
miniſtrator, unleſs the 
Declaration ſhews for 
what the Teſtator was 
indebted, / 

Letters of Adminiſtra- 
tion granted by theKing 
debito modo, held good. 


the Eccleſiaſtical Juriſdiction was taken away. Alen 353. 


WhenKindred in equal 
Degree demand Letters 
of Adminiſtration, the 
Ordinary may grant 
them to which of them 
he pleaſes. 


at them! to both. 


When a Legacy is be- 
ueathed to one of the 
indted, and the Reſidue 
of the Goods to another, 
Adminiſtration muſt be 
granted to the latter. 


the Legacy to the Party, that he intended only to make him a Legatee, 


 AnAdminiſtrator may 
bring Treſpaſs for ta- 
king of the Inteſtate's 
Goods by the Equity of 
4E, 3. cap, 7. 

An Adminiſtrator | 
mortgages a Term, who' 
ſhall redeein ir. 


he may redeem. Curia. The Executor of the Adminiſtrator ſhall have 


Account 1¹¹ againſt 
Executor or Adminiſtra- 
tox of a Guardian. 

4 & 5 Annæ. 


_ Adminiſtrator ſhall di- 


{tribute the Perſonal E- 
ſtate between the Whole 
and Half Blood. | 

He may ſue for Goods 
befote Poſſeſſion. 


Ghert 


50 Adminiſtratoz and Admimictration. 
Grantable to the Re- AMhere there: is a. Reſiduhry Legatee, Adfthini- A 
ſiduary eee ſtration granted to the next of Kin, is tevotadle 
8 and grantable to he Legatee, tho? 10 Reſidue, 7 
Es 5 5 preſent. 2 Lev. 56. oa ag 
n Adminiſtration duly "ranked  Seatording withe B 
When AVE: Statute, cannot be revoked without juſt Caulg, as 
| Lunacy, S 1 Leu. I 57, 18 affe: 
An Act of Court an An Act of the Court was Evidence of an-Admi- C 
A * M niſtration, 1 Leu. 25. without Seal, 11. 
3 Adminiſtration is granted to the Obligor, this D 
mitted to the Obligor, doth not - extinguiſh the Debt, but it ſhall Deel 
is no Extinguiſhment. ſets in his Hands. 8 Rep. 136. 4. 
Where the Reſiduum is HMhere a Man makes an Rxechftic and gives E 
not diſpoſed of, it ſhall him a Legacy, and doth not diſpoſe of the Reſi- 
go in Adminiſtration. que of his Perſonal Eſtate, the Executor ſhall not 
have it, but the next of Kin ſhall take out Adminiſtration to the Uſe 
"Give. 66 & 200 of the Relations, and they thall have their diſtri- 
20 | butive Part according to the Statute of 22 ©: 23 
Car. 2. cap. 10. 
Reſſduary Legatee dies, =Q Reſidtary Legatee dies defare Probate, his F 
28 Admini- Executor ſhall have Adminiſtration, and not the 
EI next of Kin to the firſt Teſtator. Show. Rep. 26. 
How to declare for here Moneys of the Inteſtate are received by G 
Money received. a Stranger, after the Death of the Inteſtate, the 
Adminiſtrator may declare for Money received to his own Uſe. 6 . 'Y 
G. M. But it ſhall be Aﬀets in his Hands. 1.0 1 
By whom Adminiſtra- Tt was moved in Arreſt of Judgment after a H N 
tion granted, omitted in Verdict, that it doth not appear in the Declaration 
the Dtn. by whom Adminiſtration was granted. This is 
good after a Verdict, but naught upon a Demurrer. 6 W. & M. B. R. 
An Alien may bean An Alien may be Adminiſtrator, and ſhgll have J 
Adminiſtrator, Leaſes for Years of Lands and Perſonal Eſtate in 
A Perſon thawed Debts, becauſe he hath them 7 In auler droit : Alſo 4 


or attainted may be an Perſon outlawed or attainted may be an Executor, 
ExXeCutor. Cro. Car. 8. pl. 6, 9. 2 


Courts. 
Admiralty, See Terms of the Law, 


4 


WH Advowſon, 


A ÞE Advowfon of a Church is from the 
Wo Advocatio, fo called, becauſe the A ov ſon, what. 
1 KRigbt of preſenting to the Church was mo 
__ -. firft given by ſuch as were Founyers, 
Benekaſtozs to, 92 Maintatners of the Church 
(that is to ſay) Ratione Fundationis, as, Where , The Derivation of an 
the Anceſtoꝛ was Founder of the Church, o2 Ra- % n. 
tione Donationis where he endowed the ſame; oz Ratione fundi, 
where he gave the Soil whereon it was built, and therekoze they 
were call'd Advocati; they were call'd alſo Patroni, and thereupon 
the Advowſon is call'd Jus Patronatus; and Coke ſays in his Co- 
ment upon Littleton, that in one Wozd an Advowſon is the Right 
of P2eſentation oꝛ Collation to the Church, Co. Litt. 119. 5. 


B There is an Advowſon appendant, and alſo in Appendant, and in 
Groſs. An Advowſon Appendant is when it be- s. | 
longs and ſticks to ſomewhat more worthy or fubſtantial. Cy. Litt. 122. 
GC An Advowſon in Groſs is a Right ſubſiſting by in Adrowſon ig 
itſelf, belonging to a Perſon, and not incident to a Gro. 
Mannor or Lands, and becomes ſo by being ſever'd | 
from the Corporeal Inheritance to which it was appendant. By the 
Common Law the Right of Patronage was a real Right fixed in the 
Patrons or Founders, and their Heirs, wherein they have as abſolute 
a Property as in other Lands or Tenements, and is a Temporal Inhe- 
ritance or Lay-Fee, and may be granted by Deed or Will, but not 
without Deed, Bridgman 95. and are Aſſets in the Hands of Heirs or 
Executors. 1 Inſt. 119. | 
D And an Advowſon is ſuch an Inheritance of That a Recovery may 
which a Recovery may be ſuffer'd. A Wife may wh + - Fr . 
be ne; a Huſband may be poſſeſs'd as Te- forteired. ts 
nant by the Curteſy, and may be forfeited for 
Treaſon or Felony, and it cannot be made appen- 
dant. 1 Leon. 26, : 
E An Advowſon may be appendant to incorporeal It may be Trient 


ir . to incorporeal Inheri- 
Inheritances: So may one Advowſon be appendant a 


to another. 4 Leon Caſe 348. | | vow(ſon to another. 
F An Advowſqn in Fee is deviſable. Cro. El. 359. An Advowſon in Fee 
pl. 19. ö f may be deviſed. 


Attidavit, 


= —: r 

— 2 

- * 8 K N 
— ä — — — 


9 —ů— _ — 
. — „ 2 >” _ - 


——_—_— 


Affidavit, Quid. 


Affidavit, See Cvidence, 
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M affidavit, generally ſpeaking, | ig an A 
Dath in Writing, ſwo2n bekoze ſome 
Perſon who hath Authozity to take ſuch 


Dath, and ſhall be made uſe of and read in Court upon Yotions, 
but not upon Trials, bt 


An Afﬀidavir before a 


Maſter inChancery,may 
not be read in B. K. nor 
will that Court make 


any Rule upon it. 


Of what Affidavits 
ought to conſift. 


An Affidavit made before a Maſter of the Chan- B 
cery is of no Force, nor ought to be read in this 
Court: Nor will the Court make any Rule upon 
ſuch an Affidavit. Trin. 22 Car. 1. B. R. and Paſch. 
24 Car. 1. B. R. it being made coram non Fudice as 
to this Court. Vide Style's Rep. 445, 446. | 

An Affidavit ought to ſet forth the Matter of C 
Fa& only which the Party intends to prove by his 
Affidavit; and not to declare the Merits of the 


Cauſe. 21 Car. 1. B. R. For the Court is to be Judge of the Merits . 
of the Cauſe, and not the Party to ſwear them. 


Either Plaintiff or De- 
fendant may make Affi- 
davit in the Cauſe, but 
ſuch Affidavit may not 
be read as Evidence at 
the Trial. 


An Affidavit againſt 
a Verdict not to be ad- 
mitted, and why. 


After an Affidavit has 

been read in Court, the 
other Party may take a 
Copy of it. 


Commiſſioners appoint- 
ed to take Affidavits for 
the ſeveral Courts. 

29 Car. 2. cap. 5. 


Bench for the Tim 


The Plaintiff or the Defendant may make an D 
Affidavit in the Cauſe depending, and it may be 
filed here; but it cannot be admitted in Evidence 


at the Trial of the Cauſe. 


An Affidavit made againſt a Verdict is not to be E 
admitted; Paſch. 23 Car. 1. B. S. for the Oaths 
of twelve Men are of more Credit than the Oath 
of one Man. 

TUhen an Affidavit has been read in Court, the F 
other ny may fee it, and take a Copy of it, 
if he pleaſes, (by Rolle, Ch. Juſtice, Paſch: 1655.) 
to make what Uſe of it he can for his Advantage. 


By an Act made 22 Car. 2. cap. 5. it is enacted, * 


That the Chief Juſtice, and other Juſtices of the 
Court of King's Bench, or any two of them, 
whereof the Chief Juſtice of the Court of King's 


e being to be one for the Courts of King's Bench - 


And the Chief Juſtice of the Common Pleas, and the reſt of the Juſtices 


2 


for 
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Affidavit. | $3 
for the Time being, or any two of them, whereof the Chief Juſtice of 
the ſame Court to be one for the Common Pleas: And the Lord Treaſurer, 
Chancellor, or Barons of the Exchequer for the Time being, or any 
vj two or more of them, whereof the Lord Treaſurer, Chancellor, and 
4 Chief Baron to be one for the {aid Court of Exchequer, may by one 
2 Commiſſion or Commiſſions, under the ſeveral Seals of the reſpective 


1 


Courts, impower what and as _ Perſons as they ſhall think fit and 
neceſſary, in all and every the ſeveral Shires and Counties in Eng- 
land, Domition of Wales, and Town of Berwick upon Tweed, to 
take and receive all and every ſuch Affidavit and Affidavits, as any 
3 Perſon or Perſons ſhall be willing or deſirous to make before any of 

IJ the Perſons ſo impowered, in or concerning any Cauſe, Matter, or 

E Thing, depending or hereafter to be depending, or any wiſe concern- 

R ing any nay 3 to = 7 any of the Ins Courts, 

Alſo the Judge o Ee in his Circuit may take judęes of | 
and receive = ; Afﬀidavit, that any Perſon ball be aſl 3 TY. 
willing and deſirous to make before him, in or con- | | 
cerning any Cauſe, Matter, or Thing, depending or to be depending, 
or in any wiſe concerning any Proceedings to be in the ſaid Courts 
of King's-Bench, Common-Pleas, and Exchequer, or any of them. 

B Ghich Affidavits ſhall be filed in their ſeveral uu 
and reſpective Offices of the ſaid Courts the ſame be filed, and then 2 
do concern, and then be read and uſed in all the be read. 
ſaid Courts as other Affidavits are; and the ſame 
ſhall be of the ſame Effect as Affidavits taken in Court are. But they 
cannot be read till they are filed. 

C Provided, That the Party who takes the ſame To pay but one Shil- 

1 ſhall receive but one Shilling; and alſo that the Js >*fdes the King's 

3 King's Duty ſhall be paid to the proper Officer. 

-Y D No Dilatory Plea ſhall be received in any Court, No Dilatory Plea to 

unleſs the Truth thereof be proved by Affidavit, or MX ccived, untilAffida- 

1 fome other probable Matter ſnewn, to induce the 33 1 * 

3 Court to believe that the Fact is true. Vide Stat. 4 

11 & 5 Anne cap. | 

I E An Affidavit touching a Cauſe depending in this Before whom Affda- 

F Court, muſt be made before one of the Judges of its are to be made. 

| this Court, or Commiſſioner authorized by the Act, 29 Car. 2. c. 5. if 

F the Cauſe be there depending, Mich. 22 Car. B. R. Becauſe no other 

4 Perſon had Power to take the ſame at the Common Law, but a Judge 

4 of that Court. | 

F The true Place of Habitation, and true Addi- The true Place of 
tion of every Perſon, who ſhall make an Affidavit, 12 . 
ſhall be inſerted into his Affidavit. Per Cur. Mic h. 285 
15 Car. 2. | 

G A voluntary Affidavit made before a Maſter in voluntary Affdavit 
Chancery, can't be given in Evidence at a Trial. | 
Stiles 446. | 


425 Annæ cap, 


P here 


Affidavit, Affirmative Ti{there there is an Affirmative Affidavit, and a A 
and Negative. Negative one, the Affidavit of the Plaintiff is to 
| de taken. Comberb. 18. \ hd 1. oc, 
To change Venue. TUhiit Affidavit is proper to change the Venue. B 
Additional Affdaviis pon a Rule to ſhew Cauſe, the Plaintiff offer'd) C 
when to be received. ſeyeral new Affidavits; and this Diverſity was taken 
' (vix.) where they contain new Matter, and where 
they tend only to confirm what was alledged and ſworn when the Rule 
was made; in the latter Cauſe they may be read, not in the former. 
2 Salk. 461. , ; n 2: l 
Negative Affidavit to In ſome Caſes a Negative Affidavit ſhall be pre- D 
be preferr d. ferr'd to an Affirmative one. The Aing ver. Ack- 
worth, and others. Modern Caſes in Law and Equity, 81, 96. In 
Jo ſtay the eſtreating On Affidavits that the D endant cou'd not get E 
of a Recognizance. his Witneſſes (who were ſick) at the Trial the e- 
| ſtreating a Recognizance was ſtayed, &c. 288. 
To ſet aſide a Verdi. On a Conviction of Perjury the Verdict ſet aſide, F 
becauſe Affidavits made, that the Defendant cou'd 
not get his Witneſſes read. 288 Mod. Caſes. 
Io prove the Proſecu= (On Submiſſion to a Fine after confeſſing an In- G 
tor made the firſt Aſſault. dictment, Affidavits may be read to prove the Pro- 
ſecutor aſſaulted firſt, contra after a Conviction. 2 Salk. 55. | 
Of a Cauſe in Court. Affidavit taken before Commiſſioners, by 29 Car. H 
2. c. 5. muſt be in a Cauſe in Court, 461. 
1 F * Perſons Pil- Where Affidavits of Perſons Pillory'd may be J 
bldg read. Ibid. 
New Affidavits rad @TUhere one ſhewing Cauſe, new Affidavits may K 
22 be read to ſupport a Rule. Bid. 


Age⸗ Maier and Age, 


Age-Paaier and Age, | "OP | 


Age-Praier, what. GE-Pzaater is when an Aﬀion is bꝛought L 
againſt an Infant fo2 Lands which he 
had by Diſcent ; there he ſhall ſhew the 
Matter to the Court, and pzay, Quod loquela remaneat until he 
comes to the Age of twenty-one Pears, and ſo by the Award of 
the Court the Suit ** ſtay: But — a _ y' r and in 
an Aſſize, oz as a Purchaſoz. he ſhall not have 

* his Age. See 3 E. 1. cap. 72 . 
2 | The 


7 1 _ 7 14% £8 * ln 
4 . 4 PPP FE EIB.” 
© =. 4 1 en 4 "Ty Eo 


Age-prater and Ad · 55 
A The Man hath by Law ſeveral Ages aſſigned _ The ſeveral gw, of 


to him for ſeveral Purpoſes, viz. twelve Years of Perſons for ſever: 


Age to take the Oath of Allegiance in the Leet. Oath of Allegiance. 

Co. Inſt. 1. 78. 6. 70. | 
B Fourteen Years to give his full Conſent to Mar- Marriage. 

riage. Co. idem. And for the Heir in Socage to SE tw 

chooſe his Guardian. Eighteen Years to make his Will for Goods 

and Chattels : Fourteen Years alſo is accounted his Years of Diſcre- 

tion : Twelve to have appear'd before the Sheriff 

and Coroner to enquire after Robberies, upon 52 bee enquire of Rob- 

H. 3. cap. 24. Co. Lit. 171. 78. 3 


2 C Fifteen Years for the Lord to have Aid Faire For the Lord of Aid. 


fits Chivaler. Co. idem. 

D Ander fourteen to be in Ward to a Guardian in To have been in Ward. 
Socage; and after fourteen to have his Land. Dyer 
162. Under twenty-four, to have been in Ward to the Lord by 
Knights-Service. Co. idem. . 

E After twenty-one, to have been out of Ward of Jo have been out of 
a Guardian in Chivalry. Co. idem. Co. 9. 72. . 

F At and after twenty-one Years of Age, to give, To give or ſell Lands. 
grant, and fell his Lands, Goods, and Chattels, or 
ſeal any Bond or Deed whatſoever. Ch. idem. 

G A Pan may not lawfully be impannell'd on a, To be impannell'd on 
Jury 'till he be twenty-one — ad. Ho 225%. * Jury. 

H At ſeventeen Years old a Man may adminiſter as To adminiſter. 
Executor, and the Adminiſtration durante minori 
Etate will be at an End. Co. idem. Lit. Tenures, and Co. on Lit. lib. 2. 
cap. 4. 103. lib. 3. c. 1. Sett. 259. | | 

I At fifteen Years a Man may be ſworn to keep Jo be ſworn 10 keep 

the King's Peace. 31 E. 1. Sat. 1. tis Peace. 

K The Woman hath by Law ſeven Ages under The Ages aſſigned for 
Conſideration of Law for ſeveral Purpoſes, vis. Women. 
Seven Years for the Lord to have 4 (yd | pour file For the Lord to have 
Marrier. Co. Inſt. 1. Part 78. Nine Years to de- Aid. | 
ſerve Dower. Terms Ley. Co. idem. At twelve N n 
Years, and under forty, being unmarried, ſhe may To ſerve for Ages. 
be forced by two Juſtices to ſerve for Wages that 
they think meet, by Stat. 5. Eliz. cap. 4. 

L At twelve Years to conſent to Mariage, and to Io conſent to Mat- 
my a — formerly given to it. Anderſon, rage. 
2 Part 208. 


M Burt at ſeven Years ſhe may promiſe Marriage. To promiſe Marriage. 
Woman's Lawyer 52. | 

N Antil fourteen Years to have been in Ward, and Io be in and out of 
at fourtecn to have been out of Ward, if the had . 
come to it in the Life of her Anceſtor. 


* 


And 


„ Age-pzaier and Age. 
Totender Marriage. And at ſixteen Years to have tender'd her Mar- A 
riage, had ſhe been under the Age of fourteen, at 
the Death of her Anceſtor, but this is now gone. | 
To give or {ell Land. At and after twenty-one Years of Age to give, B 
grant, and ſell her Lands, Goods, and Chattels, 
and ſeal any Bond or Deed whatſoever, ſee the ſame. Co. on Lit. 78. 
Dyer 162, 313. Co. 7. 43. 3 H. 7. 1. 21 H. 7. 31. Co. 9, 72. See 


Hob. 5. 224. more for the Ages of Infants. 
The Man and Woman, both at twenty-one Years of Age and after- C 


wards, are enabled to contra& and to ſeal of themſelves, in all lawful 
Cauſes appertaining to their Eſtates, which until that Time, he or ſhe can- 
not do with the Security of thoſe that deal with them, ſee Hob. 224, 
225. Then alſo to ſue and to be ſued for Lands which they have or 
claim by Deſcent. 

Where the Heir ſhall See much good Matter in what Caſes the Heir D 
have his Age, and where ſhall have his Age, and where not, in 3 Bulſi. 
Fo Herbert againſt Binion, from p. 134. to 146. 

How Age hallbetried Ik the Queſtion upon a Writ of Error brought to E 
upon a Fine orRecovery. reverſe a Fine or Recovery for Nonage, be, Whe- 

ther the Party be of full Age, or within Age? it 
{hall be tried by the Court by Inſpection of the Party during his In- 
fancy, and not by a Jury. ill. 22 Car. 1. B. S. But there muſt be 
other concurrent Proof made to the Court, as well as by viewing the 
Party, viz. by producing the Pariſh Regiſter-Book where the Perſon 
was Chriſtened, and alſo Affidavits of ſome Perſons who can {wear to 
the Time of the Birth: For the Court may be deceived, if they ſhould 
rely only upon the View of the Party. 

TheHeir ſhallnot have here Debt was brought againſt B. upon a Bond, F 
his Age where the Reco- as Heir of A; B. pleaded Riens per Diſcent preter a 
* againſt his An- Reverſion after the Death of C. The Plaintiff took 

8 his Judgment for Aſſets, quando acciderint; then B. 
died, and afterwards C. died, and the Plaintiff ſetting forth all this 
Matter, brought his Scire facias upon this Judgment againſt the Heir 

and Tertenants of B. The Heir appear'd and plead- 

3 73 * that the Parol e, That he was Infra Aitatem, viz. of the Age of 

: eighteen Years, and pray'd that the Parol might de- 

mur, quonuſque, &c. The Plaintiff demurr'd, and the Court upon Ar- 

gument were of Opinion, That he ſhould not have it, becauſe Judg- 

ment was recovered againſt his Father, and the Eſtate was bound thereby, 

nando acciderit, and that this Proſecution was only to have Execution 
of that Judgment. Lee's Caſe, 2 Anne B. R. 

Where Nonage hal The Heir at Law ſhall be allow'd his Nonage G 
be allowed to an Heir at UPON a Writ of Error, brought to reverſe a com- 
— "_— ſhall mon Recovery, ſuffer'd by his Anceſtors, to the 

ehe Se. Uſe of himſelf and his Heirs ; and the Parol ſhall 
demur, quou que, Oc. For the Law takes care to preſerve the Eſtates 
of Infants, who cannot take care of themſelves. The Lord Fefferies 
and his Lady's Caſe, 5 W.& M. B. R. 

2 here 


B In all Actions brou 


Age ⸗pꝛkier and Age. 
Mhete a naked Right in Fee-Simple deſcends, 
" of 2 the Anceſtor was in Poſſeſſion, there in 


ſhall 


Parol ſhall demur without Plea; but the Parol 


57 


Where the Parol hall 
demur without Plea, and 
* 


93 e 


not demur without Plea where the Anceſtor died ſeized. 6 R. 3. b. 4. a. 


ht by an Infant upon his 
own Poſſeſſion, the Parcl lh nqtdemur. 6 R. 3. 4. 
Co. Fac. 467. Neither fhalb it demur ig a Writ 
of Dower, becauſe the Widow 1 1 before the 
Heir comes of Age. 5 H. 5. 13. Nor in a Quare 
Impedit, becauſe a Lapſe may be before he comes 
of Age. 3 Bulſtr. 131. | | 


C An Infant ſhall not have his Age in a Writ of 


D Noꝛ ina Writ of Partition. 6 Rep. 4. G. Hal 


Aſſize, becauſe it is of his on Wrong, and there 
ſhall be no Delays in this Writ, 31 E. 3. 27. 


E It thall not be granted for the Parol to demur 


againſt an Infant, when any Inheritance deſcends to 


him after the Death of any of his Anceſtors. See 
Title Parol⸗Demur, and 6 Ed. 1. cap. 2. 

In a Writ of Debt againſt an Heir he ſhall have 
his Age, becauſe at his full Age he may diſcharge 
himſelf by pleading of Rzens per Diſcent, or a Re- 
leaſe of his Anceſtor. 2 Inſt. 89. Danver's Abr. 259. 


G There there is Baron and Feme, the Parol ſhall 


* 


H It an Infant be in by 


I 


demur for the Nonage of the Feme, tho* the Baron 
is of full Age; but it ſhall not ſtay for the Nonage 
of the Baron. See Dyer 137. pl. 24. 18 E. 3. 33. 
Purchaſe or Abatement, he 
ſhall not have his Age. Carter 88. 
See more upon this Head in the General Abridg 
ment, Title Age, from Fol. 253. to 269. 


The Minority of an Adminiſtrator ceaſes at the 


Age of ſeventeen; but of an Executor not till 


twenty-one. 2 Salk. 39. 
K The Age for making a Will to diſpoſe of Goods, 


Chattels, and Perſonal Eſtate, may be at fourteen. 


IL. But Lands can't be diſpoſed of by Will *till 


M x 


N 


Daughter of 
leaſes, this muſt be intended at 
Ages. I Vent. 58. | 


the Age of twenty-one. Salk. 44. 
Pet if one be born 1 Feb. at Eleven at Night, he 
may make his Will of Lands at One in the Morn- 


ing, on the laſt Day of Fanuary, in his twenty- 


firſt Year, becauſe the laſt Day of his Full is then begun. Lid. 


"Where a Bond is conditioned that the Son and 
J. S. ſhall at their full 


their reſpective 


1 


242. 


to devile. 


Age give Re- 


It ſhall not demur up- 
on the Infant's own Fol. 
ſeſſion. 


9 = 
Nor in a Writ of Dowez. 


Nor in a Quare Im pedita 


Nor in an Aſſize. 


Nor in a Writ of Far- 
tion. 

Where a Paroi-Demur 
mall not be granted a- 
gainſt- him. 

6 Ed. 1. cap. 6. 


But he ſhall have 


it in 
Debt. 1 


Where the eme ſhall 
have it, not the Baron. ' 


An Infant Purchaſor 
ſhall not have it. 


=y 4 


 Adminiftrator.  ' 


To ſell Lands. 


To deviſe. 
The particular Inflane 


* 


The Conſtruction of 
the Condi: ion of a Bond, 
as to the Word Age. 


Agree⸗ 


5 
p ”4 «© £ * 
, — A... w i * 
> «© 2 >Y A 


Agꝛeement. 


N "4 

| Agꝛeement, see Diſcharge. 

Agreement, what,  Gzeamentum eſt aggregatio Mentium in re A 
— facta vel facienda, viz. An Union, 


Collection, Copulation and Conjunifon 
oy ' of two oz moze Winds in any Thing 
done, oz to be done. 1 Plow. 17. a. See more for Agreements exe- 
cuted and executory in Title Agreements in Terms of the Law. 


A forced Agreement A forced Agreement of the Party is accounted to B 
- my 8 Mas be no Agreement 5 and therefore the Court will 
the Performance of il. not compel him that did thus agree to a Thing, to 
perform his Agreement; (22 Car. 1. B. R.) For 
the Law abhors all Force and Violence. 

A Paral Agreement An Agreement made between the Parties, only C 
before it is broken, may by Parol, may be diſcharged and made void at any 
1 A ime, before it is broken, by Parol only, without 
tion, but after broken, Satisfaction; for, eodem modo quo oritur, eodem modo 
it cannot, and why. J{;/ſolvitur : But after it is broken, it cannot be diſ- 

charged without Satisfaction. (22 Car. 1. B. R.) 
For by the Breach there is a Wrong done to the Party, which the 
Words cannot releaſe without Satisfaction: but before the Breach, no 
Injury was done to either Party, nor any of them injur'd by ſuch a 
Diſcharge. e 

A Parol Agreement Ik an Agreement made b Parol to do any D 
reduced into Writing is Thing, be afterwards reduced into Writing, the 
an Action fr Non. Parol Agreement is thereby diſcharged : And if an 
perforinance muſt be Act ion be brought for the ON- performance of this 
brought on the written Agreement, it muſt be brought upon the Agree- 

- | ment reduced into Writing, and not upon the Pa- 
rol Agreement: (Paſch. 22 Car. 1. B. R.) For both cannot ſtand to- 
getlier, becauſe it appears to be but one Agreement; and that ſhall be 
taken which is the latter, and reduced to the greater Certainty by 
Writing: For, Vox emiſſa volat, litera ſcripta manet. 
Agreement, how tobe. Evexy Agreement ought to be perfect, full and E 

compleat ; for it is the mutual Conſent of the Par- 
ties, and ought to be executed with a Recompence, or elſe to be ſo certain 


a8 to give an Actien or other Remedy for a Recompence. 1 Plow. 5. 4. 
| 2 A Parol 
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Agreement. 


A A Parol Agreement can't diſpenſe with a Bond, 


though not forfeited. Cro. El. pl. 8. 


B An Agreement without Satisfaction is to no Pur- 


C A voluntary 
D There Pm amounts to à condition 


poſe. Co. Car. 193. pl. 3. 

reement is not binding in Equity, 

unleſs all be performed. Chanc. Rep. 592 
ah Agreement, 

and how to Jay an Action upon mutual 

2 Lev 


23. | 
E The Plaintiff and Defendant may ( 


_ (dp Agree- 
ment between them) give Money equally to, the 
Jury to defray their Charges where the Aue 
off, 
expecte 
intended to be made more favourable to one Par 


Prom nes. 


39 

A 2 A oP 
can't diſpenfe with a 
Bond. 

An Agreement with- 
out Satisfaction ſignifies 
nothing. | 

Where a voluntary 
Agreement is not bind- 
ing in Equity. 

ro is a conditional 
Agreement. 


Where the Plaintiff 
and Defendant may give 
Money to a Jury. 


_— by that Means being forced to ſtay longer in Town than they 
Mich. 1649. B. S.) For by doing this, the Jury cannot be 
ty than the other. 


80 


likewiſe they do where there is a View; and alſo give them a Treat at 


equal Charges. 


F Ik the Plaintiff's Attorney and the Defendant's 


G 


Attorney do agree to Things in order to the Pro- 
ceedings in their Clients Cauſe, which are not ma- 
nifeſtly prejudicial; tho' the Clients do afterwards 
refuſe to conſent to their Agreement, yet the Court 
will compel the Performance of it. For as th 


Agreement between the 
Attorneys, not manifeſt- 
ly prejudicial to their 
Clients, ſhall be per- 
formed. 


are Attorneys, the 


Law allows them to make ſuch Agreement; and if the Clients ſhould 
avoid them afterwards, it would be miſchievous in Delay of Juſtice. 


Per Rolle, GT © 5 8 
No Action ſhall be brought to charge any Exe- 
cutor or Adminiſtrator upon any ſpecial Promiſe, 
to anſwer Damages out of his own Eſtate, or to 
charge the Defendant upon any ſpecial Promiſe to 
anſwer the Debt, Default or Milearriage of another 
Perſon, or to charge any Perſon upon any Agree- 
ment made upon Conſideration of Marriage, or up- 


No Agreement to bind 
Executors or Admini- 
ſtrators upon any ſpecial 
Promiſe: Nor Marriage 
Agreements, or Sale of 
Land, Oc. unleſs in 
Writing. 


on Contract, or Sale of Lands, or Intereſt therein, or upon any Agrec- 
ment not to be performed within a Year, unleſs the Agreement wherc- 


upon the Action ſhall be brought, or ſome Memorandum or Note there- 


juries. See Title Aſſumpſit and Executo:s. 
H No Contract for Sale of Goods for 10 J. or up- 


of ſhall be in Writing, and ſigned by the Party charged, or ſome other 
Perſon to be by him authorized thereunto by the Statute of Frauds and 


Statute of 29 Car. 2. cap. 3. Of Frauds and Per- Perjuries. 
29 Car. 2. cap. 3. 
Contracts for ro J. and 


| | N upwards, void, unleſs gi- 
wards, ſhall be good, except the Buyer accept of ving . 
the Goods fold, or give ſomething in Earneſt, or Note in Writing. 


ſome Note or Memorandum in Writing of the Bar- 
gain be made and ſigned by Parties, or their Agents 


lawfully authorized. 29 Car. 2. cap. 1. 


Where an Eſtate ſnall 
be in the Party before 
Agreement until dit- 


agreed unto: ? 
Jid 


Where an Eſtate is given to one by a lawful Act, 
it ſhall be adjudged in the Party before Agreement, 
until it be difagreed to. 2 Leon. Caſe 97. 
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dune I M Tiben Tenant fa Lite, Tenant inDower, 4 


oz by the Courteſy, &c,, is impleaded; 


V.Y, then fo2 that they have only an Eſtate 
fo Life, they thall pray 4 in Ald of him in the Revernon. 


a Tenant for Life, or Tenant in Dower ma pray in Aid of all B 
ſuch Perſons as are in Remainder of Eſtate in the Lands for which he 
is impleaded: 1649, 21 Julii, B. S. For they are all concerned by 
Reaſon of their ſeveral Intereſts to defend the particular Eſtate upon 
which their Remainders do depend. 

When rwo chinem ne claim 28 one and the fame Per- 2 
the ſame Perſon, there ſon, neither of them {hall have. Aid of him, for his 
ſhall nor be Aid; and [ntereſt is ſaved whoſoever of them recovers; and 
1815 3 therefore to grant the Aid to him when his Intereſt 


> 


SS 35 4 


" The Reaſon of grant 3 510 
ing Aid in the Cale of The Reaſon of granting Aid where the King's D 


the King. 
In what Actions tobe may be a Prejudice come to the King, and by com- 


granit. mon Intendment the Freehold is the Cauſe of the 
Action; but the King's Grantee: in Fee ſhall not have it, neither doth, 
it lie in any Action where the, Freehold: cannot be intended to be the 
Cauſe of the Action. Dany, üb, eln 

Where upon a general Upon A general Allegation that a Stranger w. Was E 
Allegarion for Lelſe for ſeized in Fee, and leaſed to him for Life or Nears, 


Life. he ſhall. not have an Aid-Praier. , Becauſe it would 
Where hors de ſon Fee be in vain to grant. it, when the Leſſee may plead 
pleadable. HhHuors de ſon Fee, as well as his Leſſor. But upon 


Special Matter diſcloſed, * ſhall have it of his Leſſor who is V eray 
Tenant. 9 Rep. 21. 45 Cc. oe 
Tenant in Tail may Tenaz in Tail ſhall have Ajd of the King, but F 
haveAidof the King not not of a Common Perſon. Cro. El, 417. pl. 12. 
of 3 31 A Reverſioner may come in b Aid-Praier, or. G 
— ek elſe may come in voluntarily, an and pray to be, re- 
ceived. . Lutw. 86 5. 4. | 
Aid-Praier in a For- See the Law upon Aid-P raier in a 1 II 
medon. Litt. 860, to 865. 
Not for the King's The Court refuſed to . an a dates Gr I 
Toms in Ee the King's Tenant in Ejectment, becauſe he may 
have a Rego Inconſulto at any time befote Verdict, 
3 without 


Aid and Aid Paier. 


61 


without an Aid-Praier. — 33 Care 2. See Cro. El. 417. He may 


have a Writ de Rege inconſu 9 
A Ak the King's Farmer be 1 agen. "his: own 
Grant, made by him after the Grant of the King, 
he ſhall not 4 Aid. 1 Rol. Abr. 165. Pl. 1. 
B Jn a Rege Inconſulto, a ſufficient Cauſe of Aid 
muſt appear in the Writ, elſe it ſhall not be al- 
lowed. 2 Inſt. 269. But if the Writ- contains a 


ſufficient Cauſe, chis is not traverſable, or to be 


Where the kin g's 
Farmer mall not havel it; 


A ſufficient Cauſe fot 


Aid muſt a in a 
Rege — +a | 


Where triable; 


denied, but in Chancery, from whence the Writ comes. 1 Rol. Rep. 


208, 209, 289. 1 Roll. Abr. 159. 


8 Where the Letters Patents, or other Cauſe W : 


Aid-Praier, are void, Aid ſhall not be granted. 
2 Inſt. 269. 1 Roll. Abr. 155. Pl. 10. in Margine. 
D The King's Tenant at Will ſhall have 4 
the King. 4 H. 6. 11. Alſo the King's Copyhold- 
Tenant ſhall have it. 1 Roll. Abr. 158. Pl. 2. 
E No Perſon ſhall pray in Aid of the King, who is 
not privy to the King's Grant. Danv. Abr. 278. K. 
F Foz the ſeveral Ways of Praying, and having 
Aid. y 1 Rol. Rep. 206, 208, 293. Moor 844. 
G , Upon the Aid-Praier, or a Writ de Rege Incon- 
ſulto, the Award is, quod Tenens ſive 8 ſe- 
8 uatur penes 8 Regem; and the Tenant or 


id of 


| Whers Aid ſhall not 


be granted where the 
Title is void. 


The King's Tenant 
at Will, and Co pyhold 
Tenant, ſhall hte] It. 


None but Privies ſhall 


have it. 


The ſeveral Ways of 
praying and havingAid. 


How theAward is up- 
. Aid-Praier, or a Writ 
2 Inconſu ulto, 


efendant ought to remove the Record into Chancery. 2 oft. 265 3 


H Jn caſe of an Aid-Praier, the Plea is not put 
fine Die. idem. 

1 Aid lies in an Ejectment for the Defendant when 
the Title comes in Queſtion : Alſo it ſhall be grant- 
ed for a Defendant in Treſpaſs, becauſe he is to be 
charged with Damages. Dany, Abr. 286. So alſo 
for a Bailiff to the Lord of a Town: 2 And ſo for 
Tenant at Will. idem. 

K here Defendant, Leſſee for Life, ſhall have 
Aid of the Leſſor, or him in the Reverſion, tho? 
he may vouch him. Danv. Abr. 391. As alſo Tenant 
by 88 and Tenant in Dower. idem 287. 

L In Tre 79 for cutting of . Berger ju- 
ſtifies for Commqn of Eſtovers, as 
1 II ue b be, She he. cut the D 

A the \Cauſe.. afore faid?. the Defendant (hall 
ng 


nalty. 41. But if He, 
upon the Right of Eftovers, he have ha 
Dany. Abr. 


N 


It lies n - ; 'Frover, bec ul þ . prin 
Action, and for a Chattel « any 5 2 75 ; N 


Foxley ver. Anneſley, and not N Moor 78 
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The Plea is not put 
fine Die. | 


It lies in Ejectment. 
Where in Treſpaſs. 
For a Bailiff. 

For a Tenant at Will. 
For Leſſee for Life. 


For Tenant by Cour- 
teſy. 
ForTenant in Dower. 


for Yews to J. S. by Pre- 
down of his own Wrong, 


Not grantable where 


becauſe t ue 1 1 in the berſo- he _Iflue Js 3 all in the 
po 123 the Ae 18 is f e. av 
755 ice COUT OSHA 


11 lies 90 in Thongs 3, 


nd why 32 4 
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62 Aid and Aid⸗ Prater. 


Where a - Reſpondeas (UJhere a Plea is ſufficient and Aid is ade A 
= and where Judg- there thall be a Reſpondeas Ouſter; but where it is 
- inſufficient thereſha le Judg ment. Moor 785. 
When Aid-Praier lies In Perſonal Actions, An Goch not lie of a Gm B 
n mon Perſon till after Ifſue joined upon the Right of 
, the Matter, but not upon the General Iſſue ; be- 


cauſe it doth not appear to the Court, whether the Right will come 
in Queſtion or no; and if it doth not, there is no Cauſe of Aid. 
Hard. 179. It cannot be prayed in another Term after Imparlance. 
Ihidem. 

hn bs the Jn Real Actions, Aid-Praier of a Common Per- C 

* 5 0 ſon lies before Iſſue joined ; becauſe there the Ti- 

tle of him in Reverſion or Remainder ap 1 by the Plea. Ibidem. 
] 


For without ſhewing, he cannot draw his 
Tenant in Tail ſhall Tenant in Tail ſhall not have Aid of him in D 
not have it. the Remainder in Fee, for that he himſelf hath an 
Inheritance. 1 Rol. Abr. 197. Pl. 2. 
Leſſee for Life ſhall Leſſee for Life, Remainder in Tail, Remainder E 
in T 5 wo |= in Fee, the Leflee ſhall have Aid of both Remain- 
an emain 
i= Tos. ders at one Time; becauſe they begin together, 
and depend upon the firſt Eſtate; 11 H. 4. 63. b. 
Danv. 299. 
See the whole Learning on this Head in the Gen. Abridg. Tit. Aid F 


of the Queen, &c. from fol. 269, to 321. 


See Denizen. | 


F Aliens, who are Perfons bo2n out G 
of the Ring's Allegiance, there are 
two So2ts, viz. Alien Friends, which 

are of thoſe Countries which are in 
Peace and League with us; and Enemies, who are of thoſe 
Countries which are in Mar with us. 


The ſeveral Statutes The ſeveral Statutes relating to | Aliens. 1 R. 3. H 
relating ro Aliens. cap. 9. 14 H. 8. cap. 2. 2128. cap. 16. 5 Eliz. 


B. 
14D.8. cap; Ch. J. 32 H. g. cap. 16. 
21 Þ, 8. cap, 16. 5 Eliz, cap. 4. 32 N. 8. cap. 16. 


2 By 


Aliens, who are. 


Alien. 

A By an Act made at the Parliament held 29 Car. 2. 
ca. 6. For the Naturalization of Children of His 
Majeſty's Engliſh Subjects born in foreign Countries 
during the late Troubles. 

B See the Statute, who are particularly natura- 

liz?d, and how, and in what Manner all others 

ſhall be naturaliz'd. pl 
Jt is the Place of the Birth that makes the Diſ- 
ability of an Alien to have Lands; the Blood is 


C 


63 
Fot naturalizing of 


the al ey» born. 
beyond Sea, and how ir 
is to be. 


29 Car, 2. cap, 6, 


It's the Place of the 
Birth _ that makes the 
Diſability z not the 


not the Diſability, but Place of the Birth. Cro. Fac. Blood. 


339. pl. 7. See Co. Lit. 8. 4. * 

D It an Alien hath a Son Alien, and afterwards 
the Father is made a Denizen, and hath another 
Son; here the ſecond Son ſhall inherit, tho* the 
elder Son be alive. Cro. Fac. Ibid. 


E Regularly there are two Incidents neceſſary to 
make a Subject born; Firſt, That his Parents at 
the Time of his Birth be under the actual Obedi- 
ence of the King: Secondly, That the Place of his 
Birth be within the King's Dominions. 


der the actual Obedience of the Kings of England, 


the Engliſh Plantations. 2 297. 

G Mo Perſon of 18 Years old or upwards ſhall be 
naturaliz'd or reſtor'd in Blood, unleſs they have 
received the Sacrament within a Month before the 
Bill exhibited, and taken the Oath of Supremacy 
and Allegiance. | . 

H Tf one of the King's Ambaſſadors in a Foreign 

Country hath Iſſue there by his Wife, being an 
Engliſh Woman, by the Common Law they are 
Natural-born Subjects. 7 

I An Engliſh Merchant living beyond Sea for Mer- 
chandizing, marries a Wife there, and hath a Child 
by her, and dies; this Child is born a Denizen, 
and ſhall be Heir to him; and it is not material, 


5 And allo in Cro. Car. 601. pl. 5. 602. 

on Office found ſhall have it. Co. Lit. 2. h. But 
nothing veſts in the King till Office. 1 Leon. 47. 
4 Leon. 82. f 11 


7 — 18. 
F Thoſe which were born in Normandy, and un- 


though his Wife be an Alien, ſays Cro. Car. 605. 
March 91. the Iſſue ſhall be a Denizen, though he marries an Alien. 


An Alien may purchaſe Lands, but the King up- 


 AnAlien hath an Alien 
Son, and then the Father 
is made a Denizen, and 
then hath another Son, 
the ſecond Son ſhall in- 
herit, 


Who ſhall be (aid to 
be an Alien, and who 4 
Subject. | 


4. Calvin's Caſe, 
Foreign Plantations. 


were Subjects born. 7 Co. 20. bh. So are thoſe which are now born in 


All Perſons to be na- 
turaliz'd muſt take the 
Oath of Supremacy and 
Allegiance, and receive 
the Sacrament. 

7 Jac, I. CAP, 2. 


Children of Ambaſſa- 
dors are Natural-born 
Subjects. 


Rep. 18. a. See tlie Statute of 25 Ed. 3. Seſſ. 2. 


Where a Merchant's 
Child born beyond Sea 
ſhall be a Denizen. 


pl. 5. 602. Says 


IA Allen may. pue« 


chaſe, but the King af- 
ter Office ſhall have it. 


a L An Alien-bozn may be pleaded in Abatement or How an Alien-born 
Bar; if it be pleaded in Abatement, the Plaintiff may be pleaded. 
may reply, That he is Indigena, born at B. in Cum. 1 


S. and 


0 


54 Alien. | 3 C 

* | Ho in Abatement. S. and not Alienigena, & boc petit quod inquizatui © 

© wer Patriam, Oe. Raſtal's Entries 244. 4. ©: Mich. 

| 9 V. B. R See Calvin's Caſe. 7 R. 1. 9. b. But 

f And how in Bar. where the Defendant pleads in Bar, That the Plain- 

B's OED tiff is an Alien-born, there the Plaintiff by, 

That be is Indigena, Born at C. in Com. D. And then the Defe dant 

| 2 muſt again ſay, That the Plaintiff is an Alien, born 

Travers. at Roan, &c: beyond the Seas. Abſque hoc, That 

he is Anglicus de Nativitate : And the Plaintiff muſt take Iſſue upon 

this Traverſe. Raſt. 549. 5. 550. 4. Mich. 8 W. B. R. 
Deviſe of Lands to an A Deviſe of Land to an Alien is void. 1 Lev. A 

Alien, is void. | | | 


f "The Defendant pleads in Bar, That the Plaintiff's B 
Plaintiff's Teſtator an Tſtator was an Alien - The Plaintiff replies, That 
AW from the making of the Bond to his Death, he re- 
mained in England by the King's Licence: And the 
we, ae . he Replication held good, becauſe it doth not appear | 
Pics. but that the Teſtator came into England in Time 
Continuanceamounts of Peace, and hath for all that Time quietly con- 
to a Licence. tinued there, which ſhall amount unto a Licence : 
So alſo if he comes in Time of War, and hath continued here with- 
| out Diſturbance, it ſhall be intended that he came here with a Li- 
cence. Lutw. 34, 335. 1 bo 
AnAA for nawralizing There is an Act made 9 & 10 V. cap. 20. for C 
of the Children of Sol- the Naturalization of the Children of ſuch Officers 
_ 8 _— and Soldiers, and others the Natural-born Subjects 
. of this Realm, who have been born abroad during 
the War with France, the Parents of ſuch Children having been in 
the Service of the Government. | | 9 885 
| How and when to be The Manner how it is to be done, and when, D ; 
| done. and where. Bid. Sect. 4&5 © . i 
The Act of 11 &22 By an Act made 11 & 12 46 cap. 6. Intituled, E - 
e _ An AF to enable His Majeſty's Natural-born Subjects ; 
to inherit the Eftates of to inherit the Eſtates of their Anceſtors, either Li- 
their Anceſtors, Lineal neal or Collateral, notwithſtanding their Father or 
bete Pacher er Mache Mother were Aliens, It is ena#ed, © That all and 
ere Aliens, every Perſon and Perſons, being the King's Na- 
ul 8 
„ tural-born Subjects, within any of his Realms or 
* Dominions, ſhall and may hereafter lawfully inherit, and be inheri- 
„table, as Heir or Heirs to any Honours, Manors, Lands, Tenements 
or Hereditaments; and make their Pedigrees and Titles by Deſcent 
from * of their Anceſtors, Lineal or Collateral, altho*-the Father 5 
| „ and Mother, or Fathers or Mothers, or other Anceſtor of ſuch Per- b 
ſon or Perſons, by, from, through or under whom, he, ſhe, or ? 
they, make or derive their Title or Pedigree, were, or was, or is, 1 
or are, or ſhall be, born out of the King's Allegiance, and out of 
1 « his Realms and Dominions, as freely, fully and effeQually, to all 
Intents and Purpoſes, as if ſuch Father or Mother, or Fathers or 
. * „ Mothers, 


P 


« Mothers, or other Anceſtor or Anceſtors, by, from, through, or 

« under whom, he, ſhe, or they, ſhall or may make or derive their 

Title or Pedigree, had been naturalized or Natural- born Subject or 

Subjects within the King's Dominions: Any Law, Cuſtom or Uſage 

to the con notwithſtanding. | 
A By another Act made 7 Anne, Intitled, An 44 The A for natura- 

for naturalizing Foreign Proteſtants, Jt is enatted, — Foreign Prote- 
4 gene, Perſons born out of Her Majefty's Li- 


« geance, who ſhall take and ſubſcribe the Oaths, un. Reg. 
« and make and repeat the Declaration appointed 
by an Act made in the 6th Year of Her Majeſty's 6 Ann. The Oath to 
« Reign, Intitled, An Act to make further Provifion be taken. 
« for electing and ſummoning ſixteen Peers in Scotland, 10 ſit in the 
« Houſe of Peers in the Parliament of Great Britain, and for trying of 
* Peers for Offences committed in Scotland, and for the further regula- 
« ting of Voters in Elections of Members to ſerve in Parliament, 
« which Oath ſhall be taken an ſubſcribed, and The Subſcription and 
© Declaration made, repeated and ſubſcribed in the Declaration. 
Courts of Chancery, Queen's Bench, Common ja what Courts. 
« Pleas, or Exchequer, in Term-time in England, 
or in any of them, in open Court, or before the Lords of Council 
“ and Seſſion, or Lords Juſticiary, or Barons of the Exchequer, in 
open Court, in Scotland, or at ſome General 7 
„ Quarter-Seſſions of the Peace for the County . Of 2 the _— 
« where they ſhall inhabit, between the Hours of . 
„Nine and Twelve in the Forenoon, the taking and ſubſcribing of 
« which Oaths, and the making, repeating and ſubſcribing ſuch De- 
« claration, ſhall be enter'd on Record in the ſame Courts, for which 
“ only one Shilling is to be paid, then every ſuch Perſon ſhall be ad- 
«* judged and taken to be Her Majeſty's Natural-born Subject of this 
2 « Kingdom, as if born here. Ty SY 5 

Note, It is p2ovided, © That no Perſon ſha 8 
« be naturaliz d To this A&, who ſhall not have N- 
« received the Sacrament in ſome Proteſtant or | 
* Reformed Congregation in this Kingdom of Great Britain, within 
„ three Months Lies their taking of the ſaid Oaths, and muſt bring 
a Certificate thereof, ſigned by the Perſon adminiſtring thereof, 
and atteſted by two credible Wirneſles, whereof an Entry ſhall be 


«© made without Fee. | *s ns 
C = Alſo, ny That 11 . 89 35 of ages bas Sub- Mos 1 — 
ects, born out of the Ligeance of Her Majeſt N 
«6 mal be adjudged and TT to be Natural born apps * 
Subjects of this Kingdom. % e 
D Motte, There js a Clauſe for naturalizing in How to be in Ireland, 
* Ireland, in the ſame Manner as here in Great 
* Britain. 7 Ta | 


2 1 Fozeigners 


66 Alien. 


Aliens ſhall have no F ozei ners are not admitted to the Choice of A 
Vote in Etedtion of Far- Knights of the Shire, of Burgeſſes, &-c. but ſhall 
a N have the Benefit of a Pardon of Offences; againſt 

But thall have the Be- Penal Laws, and other common Offences, if they 


_— 2 for were here at the Time of the Pardon. Hob. 270, 
271. 


What anAlien Friend An Alien Friend may trade, buy, ſell, and take B 
may do. a Houſe to live in, as well as an Engliſh Man, and 

What an Alien Ene- may maintain any Action for the ſame : But an 
my cannot do. Alien Enemy cannot. Terms 7 the Law, 

Cannot take a Leaſe. See the Statute of 32 H. 8. cap. 16. ſect. 13. C 
32 h. 8. cap. 16. ſett,1z. which makes void Leaſes made to Alien Artificers 

: or Handicraft-men ; and what Reſolutions and 
Pleadings there have been upon this Statute, ſee 1 Sid. 308, 309. 
1 Saund. 6, 8. 1 Sid. 357. 3 Mod. 75 * | | 

Neither can an Alien So if an Alien Friend, who is not a Merchant, D 
Friend, who is not 2 purchaſeth a Leaſe of his Houſe for his Habitation, 
rs the King ſhall have it. Ci. Litt. 2b. 

Bur an Alien Friend An Alien Friend may be an Adminiſtrator, and E 
maybe an Adminiſtrator. ſhall have Adminiſtration of Leaſes as well as per- 

{onal Things, becauſe he hath them in Auter Droit. 
Cro. Car. 8. 1 Ventr. 417. Go. Eliz. 275. pl. 44 But if there be a 
Trial, it muſt not be per medietatem lingue, becauſe in Auter Droit. 

No medietas lingueup- There ſhall not be any medietas lingue upon a F 

on a Writ of Enquiry. Writ of Enquiry of Damages, but only for the 
Trial of an Iſſue. Cro. Eliz. 293. pl. 6. ” 

An Alien Enemy can- An Alien Enemy can have no Action as Execu- G 
not be an Executor. tor, tho! it is in Auter Droit. Cro. El. 142. 

What Actions Aliens An Alien Friend may have perſonal Actions, but H 
** an Alien Enemy cannot have any Action whatſo- 

ever. Co. Lit. 129. 5. 

A Recovery ſuffered Land was given to an Alien in Tail, Remainder I 
Wil Allen, Tenant in over in Fee to another; the Alien ſuffered a Reco- 
mainder. - very, and died without Iflue : This Recovery is 

good, and ſhall bind him in the Remainder. 4 Leon. 

Caſe 177. CE 

Of a proper Venue. Qfſcape againſt the Marſhal, who pleaded that K 

the Defendant was an Alien Enemy born beyond 
Sea at ſuch a Place in Fance. The Plaintiff replied that he is a De- 
nigen born in England, and traverſed that he is an Alien born modo 
forma, &c. And upon a General Demurrer to this Replication, it 
was held by the Court, that the Traverſe was ill, becauſe no Venue 
can ariſe from a Place beyond Sea, therefore the Plaintiff ought to 
have relied upon the firſt p 


Turks and Infidels. Turks and Jnfidels are ig e inimici to L 
us, Oc. and Juſtice Brooks's 


deemed to be Law, Salk. 46. 
2 Foz 
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Alien. | 


A Foz tho' they differ from us in Religion, that 


does not oblige us to be Enemies to their Perſons. 
Salk. 46. | 


B They are the Creatures of God, of the ſame 


Species with us, and 'tis a Sin to hurt their Per- 
ſons. Ibid. N ] 


C It an Alien Enemy tome. hither ſub — con- 


ductu, he may maintain an Action. 16; 


D So may an Alien Friend that lives here under 


E 


the King's Protection, tho' a War afterwards hap- 
pen between the two Nations. Ibid. 


So an Alien Enemy that lives here in Peace 


under Protection, may ſue a Bond, ec. Lid. 


F For ſuing is but a conſequential Right of Pro- 


tection, aliter of one Commorant beyond Sea. Lid. 


G Allo the Feme Covert of an Alien Enemy, ſhe 


H | 


living here under Protection is chargeable as 4 
JJ YT 

The Capacity of an Alian may be conſidered 
either in Reference to Inheritances and to Free- 
holds, or to Goods and Chittels, as to Inheritances, 


Gc. an Alien may purchaſe by his own Account or Contract, tho' he 
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Tho? they differ in 

Religion, are not per- 
petual Enemies. 


An Alien Enemy com- 
ing here /ub ſalvo con- 
ductu. 


When an Alien Friend 
may ſue, tho afièrwards 
they become Eneniies. 


A Feme Covert of an 
Alien Enemy 


Alien. 


cannot retajn againſt the King, but he cannot take a Freehold by Action 


in Law, therefore he cannot be a Tenant by the 


Curteſy, nor an Allien Woman be Tenant in 


Dower, for the Law doth nothing in vain, there- 
fore it will not give Him nor her a. Freehold in 
— Cauſes before- mentioned; bet᷑auſe they can't 
eep it. PERS irn 
Chattels are either real or perſonal, now an 
Alien is not capable of a Chattel real, and as for 
Inſtance of a Leaſe of Lands; but an Alien Mer- 
chant may take a Leaſe-of an Houſe to dwell in, 
as incident to Trade and Commerce, but he is not 
capable of Chattels perſonal. _ 5 
At Common Law a Leaſe made to an Alien Ar- 
tificer, either of an Houſe or Shop, was good be- 


— 
# 


tween the Parties, but forfeitable to the Kipg; but now if a Shop is 
let to an Alien Artificer, the Leaſe is void by the Statute 32 H. 8. 
and if the Leſſor brings an Action of Debt for Rent, the Eeſſee may 
plead this . in Bar to the Action; but if an Houſe or Shop is 

lien Gentleman, the Leaſe is not void within that Statute, 
neither is it pleadable in Bar to an Action. 3 Salt. 297 


ett to an 
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can't be Tenant 
by Curteſy, or in 
Dower. 


Chattels rea! 


To have a Houſe to 
live in. | 


| Of a Leaſe 10 an A- 
lien. | 


2 1 , 
- Wo Fa 


Alienation. 


* 


The Capacity of an 


M0 68) 
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Alienation. - 


Lienation is the making a Thing another A 
Man's; 02 the altering and putting the 
- Poſſeſſion of Lands 02 Tenements, oꝛ 


other Things, from one Ban to another, Alienare, id eſt, alie- 
num facere, vel ex noſtro Dominio in alienum transferre, five rem 


aliquam in Dominium alterius transferre. Co. Lit. 118. 6. 


Alienation, what. 


A Deviſe of a Term is A Leaſe for Years upon Condition not to alien B 
an Alienation of it. yithout Conſent : The Leſſee deviſes his Term to 
oy | A. B. whom he makes his Executor: This is a For- 
feiture of the Term; for he ought to have left it to come to his Exe- 
cutor without the Deviſe of it to him; becauſe the Deviſe is an Alie- 
nation. Popb. 106. 


2 4 


Amendment, 


Colts. 
Amendment, See Jeokails. 
Writs. 


Mendment is, where Erroz is in the P2oceſs, there the C 
Judges may amend it after Judgment. But if there be 

. Erro2 in giving of the Judgment (viz. a wzong Judgment 
is given) there they cannot amend it, but the Party muſt bzing 
His Writ of. Erroz; but where the Fault appears ti be in the 
Clerk who writ the Recozd, it may be amended. - F. 


After Plea put in, and p Glyn Chief Juſtice, Paſch. 1657. B. S. After D 

bens. . als De. a Plea is put in unto a R and before En- 

<jarapion may be amend. try of the Proceedings upon the Roll, the Declara- 

ed by Co 2 tion may be amended by the Conſent of the Attor- 

Suu * neys on both Sides, or with the Leave of the Court, 
wo by Motion in Court, or at the Side-Bar. 


2 That 


1 
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Amendment. 59 
A That the Plaintiff may amend his Declaration 


Plaintiff may amend 5 
is Declaration in Mat- 1 
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in Matter of Form, after a general Iflue pleaded 
before Entry, without paying Coſts, or giving Im- 
parlance ; but if he amend the Subſtance, then he 
muſt pay Coſts, or give Imparlance, at his Elec- 
tion; but if he amend after a ſpecial Plea plead- 


ed, then he muſt pay Coſts, 


ter of Form after Iſſue 
pleaded, without paying 
Coſts, or giving Impar- 
lance; but he may not 
amend the Subſtance, 


though he would give Imparlance, 


Paſch. 21 Caroli ſecundi Regis, per Magiſtrum Liveſay, &. alios 


Clericos. 


B That the Plaintiff may amend his Bill upon the 


File, at any Time before the Plea pleaded, but 
not afterwards without Motion of Court, Paſch. 
21 Car. 2. Regis, per Magiſtrum Liveſay, & alios 


Clericos. 


C Original Writs are not amendable at the Com- 


mon Law; for if the Writ be not good, the Party 
may have another. Hill. 22 Car. 1. B. R. And it 


Plaintiff may amend 
his Bill before Plea plead- 
ed, but not after with- 
out Motion of Court. 


Original Writs are 
not amendable at Com- 
mon Law. 


is dangerous to alter the Foundation of Things. But by the Statute 


of 8 H. 6. the Default of the Clerk is in many 
Caſes amendable. See 8 H. 6. chap. 12. and 13. 
32 H. 8. chaps 13. 


D 4A Declaration, grounded upon an Original 


Writ, cannot be amended if the Writ be errone- 
ous; but if it be upon a Latitat, or Bill of Mzddle- 
ſex, it may be amended. Paſch. 24 Car. B. R. Be- 


But the Default of 


Clerk amendable in ma- 
ny Caſes. 

A Declaration upon 
an Original cannot be 


amended, but upon a 
Latitat it may. 


cauſe the Original Writ upon which it is grounded, if it be errone- 
ous, it is not amendable. But a Declaration in the King's-Bench, is 
not grounded on the Latitat, or Bill of Middleſex, theſe Writs being 
only to bring the Defendant into Court, and the Plaintiff is at large 


to declare as he pleaſeth. 


E The liue-Roll ſhall be amended by the Impar- 


lance-Roll, becauſe it is precedent ; but the Impar- 
lance-Roll ſhall not be amended by the Iſſue-Roll, 
being ſubſequent. Cro. Car. 92. 46. 


F The Plea-Roll and Ni/s prius were, Et prædictus 


Defendens ſimiliter, Kc. whereas it thould have 
been, Et prediftus > eng ſimiliter, &c. And after 
a Verdi&, it was ordered to be mended. Becauſe 
it appeared plainly to the Court to be the Fault of 
the Clerk, and ſo within the Statute of 8 H. 6. 
cap. 15. of Amendments. 7 V. & M. 


G | Note, Afcer Trial, and before Judgment entred, 


the Plaintiff's Attorney filled up the Blanks for the 
Day and Year in the Imparlance-Roll without 


The Iſſue- Roll may be 
amended by the Impar- 
lance-Roll ; but the Im- 
parlance-Roll can't by 


the Iſſue-Roll. 


The Plea-Roll and 
Niſi prius, amended af- 
ter Verdict for a Default 
of the Clerk. 


8 H. 6. cap. 15. 


Where amendable af- 
ter Verdict, and before 
Judgment. 


Leave of the Court, and held good: But if a judgment had been 
entred on the Roll, then it could not have been done without Leave 
of the Court; but the Court may, if they think fit, amend. JWor/ley's 


Caſe, Latch, 154, to 156. 
s þ 


After 


After a Verdict in Treſpaſs, the Blanks in the A 


The Imparlance-Roll Imparlance-Roll in C. B. were amended, and made 

amended after Verdict. to agree with the Declaration, and good. Latch 
I 54, 155. 156. 

Judges may amend 
N N well their Judgments, as any Part of the Record, 
Part lim in the ſame Term; for in the ſame Term the Re- 

cord is in the Breaſts of the Judges, and not in the 


the Statute of 14 E. 3. cap. 6. Vide 8 Rep. 1 56. b. 
| 157. 2. Now the common Practice in C. B. is to 
amend a Judgment, though of another Term, which the Court ſays 
is their own Judgment, and therefore if it be not well entred, they 
will order it to be ſo, upon Payment of Coſts, if a Writ of Error be 


brought thereupon. 1 Yentris 132. 


14 E. 3. cap, 6. 


At the Common Law, the Judges may amend as B 


Roll; but of another Term they could not, until 


What Matters are a- 
mendable at the Com- 
mon Law, and what nor. 


If the Plaintiff would 
amend his Declaration, 


the Defendant may take - 


Colts and let him ; or 
refuſe Coſts and imparl 
to the next Term. 


That Things are now amendable at the Com- C 


mon Law, and what not; ſee the whole Caſe, 
3 Rep. 156. See allo in this Title of Amendments, 
and Title Jeokails. 


Ik the Plaintiff deſire to alter his Declaration, it D 


is in the Ele&ion of the Defendant to take Coſts 
of the Plaintiff, and to let him amend his Declara- 
tion, or refuſe to take his Coſts, and to imparl to 
the next Term: (22 Car. 1. B. R. and 1650 B. S.) 
For in ſo doing, the Defendant is at no Prejudice by 


the Amendment; for if he will, he may imparl to adviſe upon a Plea, 
titting the Declaration ſo amended ; or if there be no Cauſe offered 
by the Amendment for him to adviſe, then he may take the Coſts and 


Plead. 


Plaintiff may amend 
his Declaration 7 Years 


after, if it be in Paper ; 


bur then he muſt pa 
Colts to Defendant, or 
ſuffer him to imparl till 
next Term. 


The Plaintiff may amend his Declaration, tho' E. 


it be ſeven Years paſt ſince he declared, if it be but 
in Paper, (Hill. 23 Car. I. B. wy paying Coſts, or 
ſuffering the Defendant to imparl till the next Term 
after; for the Defendant is no more prejudiced 
thereby, notwithſtanding the Antiquity of the De- 


claration, than if the Declaration were but of the Term next preceding. 


Plaintiff may amend 
his Declaration after the 
Defendant has pleaded 
io it: Bur if he do, De- 
fendant may alter his 
Plea. 


If Plaintiff amend his 
Declaration, though by 
Rule of Court, Defen- 
dant may plead de novo. 


The Plaintiff may amend his Declaration after F 


the Defendant hath pleaded to it, paying Coſts 
if it be entred; but if he do amend it, the Defen- 
dant may alſo alter his Plea if he will. Aich. 22 
Car. B. R. 


Jf the Plaintiff amends his Declaration, though G 


it be by the Rule of the Court, yet the Defendant 
may plead de novo; elſe it might be miſchievous to 
him, for the Amendment may make a good Plea 


bad. 


I After 
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A After the Plea pleaded, and the Jury retorned, 


the Defendant may not alter his Plea without mo- 
ving of the Court. But betore the Jury is retorn- 
ed, if the Declaration and the Pies: bo only in 
Paper, the Party may by Rule of the Court amend 
his Declaration, paying Coſts, or giving an Impar- 
lance. By Herne Secondary, Mich. 1655. B. S. 
For the Jury is returned to try that which was joined 
when they were retorned, which they cannot do if 


it be altered. 


B A Recoꝛd may not be altered by Conſent of the 


Attorneys on both Sides, without a Rule of the 
Court ; and if it be, if the Party grieved thereby 
will inform the Court of it, the Court will order 
to make the Record as it was before the Amend- 
ment, and will puniſh the Attorneys : (3 Julii 1650. 
B. S.) For the Judges have the prime Cuſtody of 
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After Plea pleaded; 
and Jury return'd, De- 
fendant can't alter his 
Plea without Leave of 
Court: But befote Jury 
return'd, if Declaration 
and * — only in Pa- 
per, the Party may- Dy 
Rule of Court _— 
on paying Coſts ot gi- 
ving Imparlance. 


A Record may not be 
altered by Conſent of 
Attorneys without Rule 
of Court: If it be; the 
Court will order the Re- 
cord to be made as it 
was before, and puniſh 
the Attorneys. * 


the Records of their Court, and they are to be ordered by their Direc- 
tions, as being Things of a high Nature, in reſpect both bf the Com- 
monwealth, and alſo of private Intereſt in the Parties concerned. 


C Any Fault in pleading which would be amend- 


able if the Cauſe were depending in an inferior 
Court, may be amended where the Cauſe depends 
in a ſuperior Court, but not e contra (21 Car. 1. 


Faults in pleading a- 
mendable in an Inferior 
Court, may be amended 
in a ſuperior ; but not 
e contra. 


B. R.) For inferior Courts are preciſely to keep their Forms in plead- 
ing; and if they err, this Court will not ſuffer them in many Caſes 


to amend their Pleadings. 


D The Court of King's Bench will not amend 


a Tranſcript of a Record removed thither by a 
Writ of Error out of an infefior Court, but they 
will amend a Record removed thither out of the 
Common Pleas, by the Record in the Common 
Pleas, if they ſee 


B. R. will not amend 
a Tranſcript of a Record 
removed thither by Writ 
of Error out of an in- 
ferior Court; but out 
of C. B. they will. 


uſe (Mich. 22 Car. 1. B. R.) For if they ſhould, 


this would beget much trouble to this Court, which the Dignity of this 


Court will not ſuffer. 


E A Reco2d may be amended in a ſmall Matter af- 


ter Iſſue joined, ſo that thereby the Plea be not al- 
tered. (Trin. 24 Car. I. B. R.) Nor the Record much 
defaced thereby; for Records ought to be fair and 
plain to be read. 


F Anp Iſſue enter'd upon Record, may upon Leave 


by the Court be amended in a ſmall Matter, but 
not in a material Thing, or in that which will de- 


face the Record. (Hill. 22 Car. 1. B. R.) For the 
former would be to make another Record of it, and 


allows. 


Record amendable af- 
ter Iſſue joined in a ſinall 
Matter; ſo the Plea be 
not alrer'd, nor Record 


defaced. 


Iſſue on Record may 
by Leave of Court be 
amended in a ſmall Mat- 
ter, but not in one that 
is material, or that will 
deface the Record. 


the latter would be to deface the Record, neither of which the Law 


It 


72 Amendment. 


. It is a Rule at the Common Law, that you A 
A ow. _— {hall never amend a Record after a Verdict, where- 
to make the Jury attainted, or to take awa 
the Authority of a Judge in the trying of the Cauſe, (Mich. 8. W. R. 
where the Amendment is in a material Point. | 
en ner It was not the antient Courſe of Practice to B 
I >. ur bring the original Record out of the Common Pleas 
out of B. C. imo B. K. into the Court of Exchequer to amend the Tran- 
—_ N. had agreed to ſcript thereof by, until this Court had agreed it 
oye ſhould be amended. This was abſerved to avoid 
needleſs Charge, which might otherwiſe fall out to the Client, (Paſch. 
1652 B. S.) by bringing the Record hither to no purpoſe. 5 

How a Tranſeript ut @CUhen a Tranſcript of a Record is removed out C 
of a n ＋ of the Common Pleas Court, and - to be _—_— 
mon eas, us do be * here; the Clerk in the Common Pleas is, by Rule 
— Court, to bring in the Original Record U 0 the 
Common Pleas into this Court, that the Tranſcript may be here amend- 
ed in open Court by the Record itſelf. Trin. 24 Car. 1. B. R. For every 
Court will only truſt their own Officers with the Records of their Court, 
who are accountable to them for their Actions, and are puniſhable by 
them for their Miſdemeanors; and with ſuch Perſons, Records are 
only to be truſted. 3 C. 594. | 

W Do alſo pag Sale, upon the Return of a Certio- D 
of an Inferice Som rari, amend a Tranſcript out of an Inferior Court, 
may be amended. by a Record remaining in that Court, if there be 

a Record to warrant it. Mich. 1 Anne B. R. 

Where there ſhall not The Record and Proceſs of Real and Perſonal E 
be any Amendment of Actions, @*c. whereof Judgment is given and in- 
— rolled, or Things touching ſuch Plea, ſhall not be 

amended or impaired by the new Entring of Clerks, 
or by the Record or Thing certified in any Term after ſuch Judgment 

11 Þ, 4. cap. 3. given and enrolled. II H. 4. cap. 3. 

3 A Poſtea * be amended by the Record, in F 
3 Mea may ſuch Things, whereby the Amendment may not 

bring the Jury within the Compaſs of an Attaint. 
Trin. 24 Car. 1. B. R. For ſuch Amendment would be miſchievous; 
and the Law takes Care to prevent Miſchiefs. 3 Cro. 318. 

The Clerk of the A& The Clerk of the Aſſizes may amend the Poſtea G 
izes may amend a Tete by his Notes, if it be miſtaken, after that he hath 
| $47 returned it into this Court. For ſuch Faults ſhall 
be ſaid to be but Vitium Scriptoris, and not the Errors of the Parties. 
See Cyo. Car. 358. 


Aſſociate can'tamend . But an Attachment was granted againſt an Aſſo- H 
a Record. ciate, for amending a Record after Motion in Arreſt 
for the ſame Error. Modern Caſes 226 
A Fault in the Words A Fault in returning of the Poſtea in the Words I 
** 2 amended of tlie Verdict was amended after a Writ of Error 
a brought, Cro. Fac. 185. pl. 5+ 


A Retozn 
3 


Amendment. 


A ARetom of a Poſtea was amended upon the 


Memory of the Judge who tried the Cauſe. Cro. 


Car. 338. pl. 25. 


B 4 TArit of Error returned and filed, cannot be 


C 


amended: Becauſe that would be an Alteration of 
a Record, which the Law will not admit. 

A TUrit of Error was to return the Record and 
Proceedings, De quadam Tranſgreſſione ſuper Caſum : 
And the Action was in Treſpaſs only. This Writ, 
being an Original Writ, cannot be amended. 
3 Anne B. R. 


D Urit of Error not amendable,in any Caſe, be- 


cauſe it is to reverſe, and not to affirm a judgment. 
Carth. Rep. 367. 


E Che leaving out of the Attorney's Name in the 


Imparlance-Roll is amendable upon a Motion made 
to the Court to have Leave to do it, but not with- 
out Leave of the Court, ſo that the Attorney's 
Name be not left out in the Iſſue-Roll, for then it 
is not amendable. ( 
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A Paſtea amended upon 
the Memory of the Judge 
who tried the Cauſe. 


A Writ of Error re- 
turned cannot be amen 
ded. 


A Writ of Error was 
to return a Record in 
Treſpaſs upon the Caſe ; 
and the Action was 
Treſpaſs only ; not good. 


Writ of Error. 


Omiſſion of Attorney's 
Name in the Impar- 
lance-Roll, amendable, 


but not ſo in the Iſſue- 
Roll. 


Hill. 21 Car. 1. B. R.) When the Iſſue-Roll is made 


up, then the Record is a perfect Record, and it ought not to be amend- 


ed in that Part, for this would be to alter the Iſſue. 


F A Plea may be amended upon giving of No- 


tice thereof to the other Party, and paying of 


Coſts, if the Plea be only in Paper; but if it be en- 
tred in Parchment, it cannot be amended, for then 
it is a Plea upon Record: 


Plea in Paper only 
may be amended on gi- 
ving Notice, and pay- 
ing of Coſts, but not it 
It be in Parchment. 


(Mich. 22 Car. B. R.) And Records ought 


not to be amended in material Things, ſuch as a Plea is, for this would 


be to make it another Record. 


G A Plea cannot be amended after the Plea is de- 


H If ina Replevin 


murred unto, nor after Iſſue joined. (Mich. 25 C. 1. 
B. R.) For that were to go backwards; and to 


Hinder the Plaintiff's Proceedings, which the Law 


will not ſuffer ;- yet if the Demurrer be put in 
Paper, though it be two or three Terms after the 


Plea not amendable 
after Demurrer or Iſſue 
joined: But if Demurrer 
be in Paper, it may be 
amended, though two or 
three Terms after, if the 
Party demurring will 
pay Colts. 


_ Plea was demurred unto, the Demurrer may be amended, if the Party 


demurring will pay Coſts, though the other Party have joined in De- 
murrer. 21 Nov. 1650. B. S. For by paying of Coſts the Plaintiff re- 
ceives Satisfaction for his Delay, and diſpenſeth with the Proceedings 


in Court; and the Coſts are to be 
Officer. —_ 71 
the Avowant amends his Avow- 
ry before the Term, and pays Coſts, the Plaintiff 
ought to plead in Bar to his Avowry preſently ; but 
if he pays no Coſts, he is not bound to plead in 
Bar to his Avowry until the next Term: (21 Car. 1. 
B. R.) For by accepting of Coſts, he hath diſpenſed 
with the Fault in pleading, which was amended, 
and ſo he ought not to delay the other Party. 


U 


ſuch as are taxed by the proper 


If the Avowant in 
Replevin amend his A- 
vowry before Term, and 
pay Colts, Plaintiff muſt 
plead in Bar to his A- 
vowry preſently ; but if 
he pay no Cotts, he need 
not plead till next Term. 


A Reto2n 
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Retorn upon a Habeas 
pus or Certiorari, not 
amendable the Term af- 
ter the Retorn made, 
but may be amended the 
ſame Term in which it 
is return'd. 


A Keton upon a Haben Corpus, or upon & Cer- A 


tiorari, to remove Orders of Seſlions of the Pence, 
&*c. cannot be amended the Term after the Netorn 
is made, but it may be amended the ſame Term in 
which it is made: (Hill. 22 Cur. 1. B. R.) For the 
Term after the Retorn they are filed, and Re- 


cord; but the ſame Term wherein they are retorned, is uſually giten 
by the Court to amend and make ſuch Retorns perfe& if they be erro- 
neous, the Term being but one Day in Law; but in the ſame Term 
the Order, Commitment or Inditment itſelf retorned, is not amend- 


able, only the Caption. Faulknor's Caſe, Saund. 1. c. 249. 


Clerk of the Peace may 
amend an Indictment re- 
moved into B. R. any 
Time the ſame Term it 
came in, but afterwards 
it can't be amended. 


Quare of the Retorn 


of a Mandamus. 


The Court will amend 
falſe Latin and Forms in 
Bills preſented by the 
GrandEnqueſtwith their 
Conſents, but may not 
alter Matters of Sub- 
ſtance. 


The Clerk of the Peace may amend an Indict- B 
ment removed into this Court at any time during 
the Term in which it came in here, but afterwards 
it cannot be amended. (Hill. 23 Car. 1. B. R.) for 
the ſame Reaſons as aboveſaid; but Quzre, If the 
Retorn of a Mandamns be amendable after it is 
filed, tho? in the ſame Term, for that fuch Amend- 
ment hath ſometimes been granted; and frequently 


denied. | | 
The Court amends falfe Latin and Forms in Bills C 


reſented unto them by the Grand _—_ by 
oe Confents, but they muy not alter Matters . 
Subſtance in them. (Nich. 22 Car. I. B. R.) It is ſuf- 
ficient for the Grand Enqueſt to find the Matters of 
Subſtance well; for though they be uſually Men 


of good Rank and Quality, yet it is not intended that they are always 
good Clerks, or learned in the Law. pets 


What is amendable by 
Statute may be amended 
in a Superior Courr, be- 
ſore in the Inferior. |. 


Statutes of Jeafails ex- 
tend to Inferior Courts. 


If C. B. amend a Re- 
cord, not amendable by 
Law, B. R. will refuſe it. 


that is the ſupteme 


A Thing that is amendable by Statute, may be D 
amended in a Superior Court, before it be amend- 
ed in the Inferior Court, if the Matter be apparent 
and needs no Examination. Hill. 22 Car. 1. B. R. 

The Statutes of Fesfiils are now adjudged to ex- E 
tend to Inferior Courts. Walwyn and Smith, Phyler 
and Boſon, B. R. V. & M. f 

Ik the Common Pleas do amend a Record there, F 
which is not amendable by Law, the Court of Ex- 
chequer are not bound to receive the Record fo a- 
mended, but will refuſe it. (Jin. 1652. B. &) For 
Court, and will take Notice of the Proceedings of 


other Courts no farther than they agree with the Law. 


No Amendment of a 
3 a Ver- 


be amended and 


nied by the Court to my Knowledge. See 
Matter, 5 Mod. 332, 333, 334, 335. 


In an Ejectment which was tried at the Bar, C 
the Demiſe was laid to be in 1696, whereas it 
ſhould have been 1697; and after a Verdict for the 
Plaintiff, it was moved, that the Declaration ſhould 


made right, but was ſtrongly oppos d, and at laſt de- 


many good Caſes to this 


| S 75 
A Vut in an Actiof of Words Is ſaid; Fhat Fil , 
liam di#it de prefat. Jucobo, he prafis: Walielmuts, the: 92 
whereas it ſhould have been, prefar. Tacobum z and dict. 
after Verdict the Bill and Roll being right, 284 it 15 725 
only appearing to Be a Miſpriſion of the Citrk; it was order'd to be 
amended. Cx. Fac. 157. pl. 8. e | 
„ 2 Nufance, and wþbn a 
erdict upon Not guilty it appeared, that the Clerk An Indicment meh. 
of the Peace had not Lined the Iſſue; but it was he ikben'of the 14 
ordered to be amended, and the Words, Er Ri- for the King. 
chardus Wiſter (Who was then Clerk of the Al- 
ſizes) qui pro Domino Rxge ſequitur fimihiter, &c. to be interlined. 
Cro. Face 502. pl. 12. | | 
C The Court will not ſuffer the Entry of Judg- . Court will not ſuffer 
po * er Courts to be amended. Cn. Tac. Toure 10 be amended. 
D A Special Gerditt was amended after Ent Whef? a Special Ver- 
on the Roll, by an Entry of a Leaſe by Indeflbire, dict way be — ed af 
found by the Fury in the Notes, but not pat into ET I 
4 W 4 Rep. 52. 7 3 on 145. 
ee where a Special Verdict was amended. i A. 
D Modern Caſes 48. : | 34 it * PO 
Where the Curfitor miſtook in an Original vi- An Original varying 
ryihg from his Inſtructions, as appeared by the From 1 he kraft 
Oaths of the Plaintiffs Attorney, and of the Cur- ks | 
ow . 9 4 _— le at the Common 
w. and ſo ordered. 8 Rep. from 150. to 153. But if 
varied from his Inſtructions, 2 could not have — A . 
G The Word Oftenſinus inſerted in a Writ of wha Ong 
Partition, and the Word Ave in a Writ of Aile amendable, Cha 
made Avia ;,, but Want of Form in an Original is t. 
not amefdable by the Statute, Moor, Cafe 17. 2 0 
H The laintiff in his Replication miſtakes the De- The Minike of 
fendant's Chriſtian Name, and after Verdict moved, Name in an Il mend. 
that there was not any Hue joined becauſe of the d after Verdict. 
eie. Ja Nags s It is only the Default of the Clerk, and amendable 
o. Jac. 67. » 6: is 3 | 8 | 
N =» - boy Lo * | an. where the Plaintiff's ,;Sowhere in #Plezthe 
5 Defendant's. Cro. Ide. lur the Defendant's. 
K A Name miſtaken in a Diſtringat was amend | or 
2 a Trial by Mſi prius in Tn Cro. Car. 32. #392 Pane in 8B. 
Pl. 2. | ed after a Trial. 
L Judicial CUrits have been often amended acc he 0 
ding to the Roll, but the Roll was never am all ra ae 
ver en „ bee 0 e 
8 Rep. 157. a. Cro. Fac. 162. | _ ter Trial. aig 


A Precipe 


very amendec. 


not remeqled. 


The Court will not 
order the Amendment of 


a Writ of Error, for 
the — of a a Judg- 
ment. 


No Amendments to 


reverſe or defeat a Judg- 
ment. LEY 


Amendment in ano- 
ther Term upon a Quo 
Warranto, 


Entry of the King's 
Silver Roll amended af- 
ter Error. 


Miſtakes in Returns 
of Writs, Fines, and 
Recoveries are amend- 
able. 


A Recovery amend- 


Where a Declaration 
is amended, after Plea 
pleaded. 


9 


: ſos Neelie Tecavery, Wlittark pie * 


A Præci pe in a Revo- 


ed to be ended by the other Farts of the Record. 

Wer Fl Rep Þe 160, . 

What Miſpriſions are 
"AV Acts do not extend to them. 8 Rep. 162. 4. 8 H. 6. 


What: Miſpriſions are not wee + and what B 


caps 12, 15. 

The Court will not order a Curſitor to amend a C 
Writ of Error, which is for the reverſing of a 
Judgment. But where it is to make good a Judg- 
ment, they will do it; ſo alſo the will do in caſe 
of an \ Original, Paſch. 12 . 3. B. R. 5 Mod. 16, 59. 

No Statute gives Amendments, bi only in Af- D 
firmance of Judgments and Verdicts, and not in 
reverſing or defeating of them. 1 Leon. 134. Caſe 
184. 5 Mod. 16, 69. | 

Amendment in another Term upon a Quo Mar- E 
ranto. Cro. Car. 144. pl. 22. 

The Entry of the King's Silver was amended F 
upon the Roll after a Writ of Error brought, and 
ſeveral Precedents of Amendments were produced. 

5 Rep. 43. b. 

Miſtakes in the Returns of Writs, Fines, and G 
Recoveries, which are cammon Aſſurances had by - 
mutual Conſent of Parties, are amendable. 5 Rep. 
55.5. 

In a Common Recove by the Miſtake of a H 
Clerk, Isfield for Ifeld was amended after a For- 
medon brought. 5 Rep. 46. 4. 

It was moved after Verdict for a new 7 Trial I 
becauſe after a Plea pleaded, the Plaintiff had a- 


mended his Declaration in a material Point, and 


therefore the Defendant made little Defence. Curia. If the Defendant 
had made a full Defence, he had foſt the Benefit of taking Advantage 


of the Alteration. 
The Jurata order'd to 


be amended and made- 


de plac. deb. inſtead of 
Tranſgreſſionis. 

The Clerk of the N. 
pores was fined for 

ound for this Miſtake. 

The Clerk who a- 
mended it withour the 
Court's Order, was com- 
mitted. 


The Court may amend 
their own Judgments. 


ty Nifs ; pris was fined forty 


order'd it, was committed to Priſons; 
278. pl. 17. 


6 ” SM. B. E 

In an Action of Debt for Tithes the Furata was K 
in ef gran tranſgreſſionts, inſtead of in placit. deb. 

after great 1 ordered to be amend- 
pl. 12. But the Clerk of the 
Pounds for this Miſtake; 
and the Attorney who amended it before the Court 
r. 


ol Co. Car. 274. 


Where 3 is to the Form of the En- I. 


try of the Judgment, the Court may order it to 
be made right: Becauſe it is their o own Jucgment. 


3 Anne, B. R. 
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_ 41] the Lands in the Declaration: Whereas Part 


was found for the Plaintiff, and Part forthe Defen- 
dant;-and after great Confideration ordered to be 


0 4 
= * 
* 

* 

s f 


- The-Judgtnent in E- 
ms amended, and 
made — with the 


amended. Cro. Face 631. ph 5, 632, where fee very many Caſes of 


Amendments. 


B In caſe of a Diminution, or a falſe Tranſcri t 


made and returned from an Inferior Court, this 
Court will grant a Certiorari to the Inferior Court, 
to certify the Truth of the Matter. A 

C Sittakes in awarding of Proceſs on the Roll, 
being the A& of the Court, are amendable. See 
Blackamore's Caſe, in the 8 Rep. 3 Anne in B. R. 

D Che Statute.of 8 H. 6. cap. 15. cannot be ex- 
tended to Amendments in Criminal Cauſes. 3 Annæ, 

B. R. 1 Sid. 233. 

E A MWiffake in the Certificate of the Caption of 
an Indictment certified into B. R. may be amend- 
ed the ſame Term it comes in, but not afterwards. 
1 Saund. 249. 

F Declarations upon Penal Statutes, 7 tam, &c. 
not amendable after Iſſue joined. 2 Mod. 144. 

G The King may amend at the Common Law, 
where the Subject cannot, as in a Quare Impedit, 
and an Original. 3 Anne, B. R. | 

H The firſt Statute of Amendment is 14 Ed. 3. cap. 
6. 11H. 4. cap. 3. Vide 36 Ed. 3. cap. 15. Another 
is 8 H. 6. cap. 15. And other Statutes fince, which 
ſee in Tit. Jeofails. 

I Ik in a Criminal Cauſe a Man hath a Day gi- 
ven him by the Court, and doth not appear that 
Day, but the next, it is a Diſcontinuance; but 
in a Civil Cauſe, it is helped by the Statute of 

8 H. 6. cap. 15. 3 Anne, B. R. 

K A Declaration upon the Statute of Winton for a 
Robbery, was ordered to be amended after Iſſue 
joined, and the Jury brought to the Bar to try the 
Cauſe. 3 Lev. 347. 

L The Teſte of the Original Writ is the very 
Subſtance of the Writ ; for if it hath no Teſte, it 
is not pleadable ; and be it falſe Latin, or no La- 
tin, it is not amendable. 1 Lev. 2. _ 

M The Miſtake of a Clerk in the Crown-Office in 
the Return of a Mandamns, order'd to be amended. 
Show. Rep. 273. 


X * 


The Court will grant 
4 Certiorari to certify 
Diminution. 


Miſtakes in award- 
ing Proceſs on the Roll; 
amendable. 


Stat. 8 B. 6. tap; 15. 
cannot be extended to 
Ctiminal Cauſes. 


A Caption of an In- 
dictment is amendable 
the ſame Term is comes 
in. 


Nor to Actions, Qui 
tam. 


The King may amend 
at the Common Law, 
where the Subject can- 
not. 

The ſeveral Statutes 
of Amendment 80 

14 E. 3. tap, d. 

11 H. 4. cap. 3. 

36 E. z. cap. 15. 

8 H. 6. caps 15. 

Diſcontinuance in a 


Criminal Cauſe, is fatal; 
but not in a Civil Cauſe, 


8Y. 6. cap. 15. 


Amendment of a De- 
claration upon the Sta- 
tute of Winton, upon the 
Day f Trial. 


The Teſte of an Ori- 


ginal is not amendable. 


Return of a Mandamus 
amended. 


The 


78 Amendment. 1 
The Court wil not The Court will not ſuffer the Plaintiff, in an A 
* Plaintif, . Action upon a Prohibition, to amend and vary 
— to vary from his his Declaration from his Suggeſtion delivered into 
Suggeſtion. the Clerk of the Papers. Mich. 1 Anne, B. R. Spar- 
row and Allen. | | 5 
A Warrant of Attor- A Watrant of Attorney was amended after Judg- B 
ney amended; and why. ment, by adding Executor Teſtamenti, & c. there be- 
ing no other Suit between them, Cro. Fac. 135. pl. 9. 

A Miſtake of a Sum in The Condition of a Bond was to pay 501. at C 
the 1 ſuch a Day; the Defendant pleads, that he paid 
nnen, SES Day; and ſo miſtakes and puts 200. 
for 501. The Plaintiff replies, and ſays, That he did not pay the 200. 
and found for the Plaintiff: And upon Error brought, it was adjudg'd, 
That it was not amendable, neither could there be any Repleader ; 
and ſo the Judgment was revers'd. CY. Car. 593. pl. 7. 5 

A Miſtake in a Judg- A Miſtake was in a Judgment, quod Thomas re- D 
ment of Kohert forHemy cuperet againſt the ſaid Henry his Debt and Damages, 
ordered to be amended. and the ſaid Robert in miſericordia, whereas it 

ſhould have been Henry. But the Court held it to 
be but a Miſpriſion of the Clerk, and ordered it to be amended. Cxo. 
Car. 594. pl. 8. | | 

Vicecomes omitted out The Word Vicecomes was omitted in a Venire E 
of a Fenire Facias order d Facias; but after Error brought it was ordered to 
OE IO be amended. Cro. Car. 595. pl. 12. 

In Covenant the Yenire amended after a Writ F 
of Error brought. Mod. * 234. 

To amend a Declara-- Leave given to amend a Declaration in Trover, G 


Dr and to add more Counts. Mod. Caſes 176. 
Scire facias. A Stire kacias againſt Pledges in Replevin, is H 
in Nature of a Declaration, and amendable. Lid. 
313. | 
Informal Iſſue. An Informal Iſſue may be amended, but not I 


where there is no Iſſue. 1bid. 376. 
A Bill to eſtabliſh a Modus amended, on Pay- K 
ment of Coſts. id. 
A Venire amended, Judgment upon Bond, the Venire was to cauſe L 
i A. B. to come before, ec. on a Blank Day & idem 
dies given to the other Party; the Plaintiff comes above Twenty Years 
after, and moves the Court to amend it, as being a Judgment of the 
laſt Term, and it was amended, tho? it was before the Oxford Act. 
Skinner's Reports 46. 
If a Clerk amends a QCUhat is not amendable by the Clerk without M 
— that Court will an Order of the Court, if done by him; and if 
* according to Law, the Court cannot alter, but may 
puniſh him. Skinner's Reports 46. 
Writ of Inquiry a= In the Entry upon the Roll of the Writ of In- N 
mended. 2 y of Damges, per Sacramentum duodecim pro- 
orum G. legalium hominum was omitted, neither 
Was 


Amendmenk. 73 
Was it ſaid Virtute Brevis, amended in B. R. after judgment there, and 
a Writ of Error brought. Stinner's Rep. 253. 

A Mhere the Proceedings upon the Record are Miſtake in the Tran- 
right, a judgment ſhou'd not be reverſed for a (ctipr. 

Miſtake in tranſcribing. Skinner's Rep. 254. 7, 17 

B The Miſpriſon of the Clerk in the joining of Miſpriſſon of a Clerk: 
the Iſſue, by the ſetting of the Name of John in- = 8 
ſtead of Thomas, though it run through the Plea-Roll, Ni/f7 priiis Roll, 
and the Paper-Roll, yet amended. Skiner's Rep. 591. 

C Ik a Declaration be delivered in Hillary Term where the Party may 
as of Michaelmas, and no Plea put in, he may a- zmend a Declaration, 
mend his Declaration, or give a new Declaration * — OE 
of Eaſter Term. Per Aſton & cur? accord. Com- 
berbach's Rep. 86. . 

D On mending Declarations Coſts are to be paid, Coſts; or an Impar- 
or an Imparlance to be given. Comberh. Rep. 58. lance. 

E Jn Treſpaſs Quare cum amended after Verdict. 

Comberb. Reh. 4. ö | 

F Jn Ejectment a Demiſe laid of a Day to come, Ejectments. 
and not amendable. Coniberb. Rep. 395. | 

G Patvert for Harbert ee after Iſſue, and Miſnomer. 

the Cauſe entred on Record. Comberb. Rep. Ibid. 

H Amendment of a Miſnomer on Condition. Com Miſnomer. 

erb. Rep. fi. 45. 

I Etro in Fact is amendable the ſame Term. Error in Fact. 

K Richard for Robert in the Declaration, amend- Miſnomer. 
ed by the Bill on the File after Judgment. Cym- 
berb. Rep. 287. | 

L Jn Covenant, Judgment on Demurrer, and the Wiit of Inquiry. 
Return of the Writ of Inquiry was not faid per 
ſacra duodecim, &c. yet amendable. Comberb. Rep. 

335, 34. | 

M Pilpziſion of the Clerk amendable in a Criminal In a Criminal Caſ:. 
Caſe. Ibid. 58. 

N Pet faid no Diminution lies, and therefore no Criminal Matters. 
Amendment in Criminal Matters. Comb. Rep. 370. 

O Erroz by four on a Judgment againſt five, not Error by four where 
alledging the fifth to be dead, is not amendable. 2 mendable. 
Comberb. Rep. 354, 355. | 

P And if it were, *tis not to be done at the Prayer 

of the Defendant in Error. id. | 

Q MQuadzingint Libr. for Quadringent in an Ori- Of a Letter. 

1 ginal, held not amendable. Comberb. Rep. 86. 

L R But a Miſtake in the Day of the Aſſizes, or in Where amendable on 

=” _ of the Juror on a Writ of Error, is. * Writ of Error. 

 - | 

8 Amendment denied where the Day and Year of Of an Aft of Parlia- 
an Act of Parliament was miſtaken. Comberb. Rep. ment. 

bt 390. 

bl } That 
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After Jury ſworn. 
Nifi prius Roll. 


Statute of Amend- 
ments. 


Information. 


Judgment. 
Condition of a Bond. 


Quare Impedit. 
Information. 
Criminal Matters. 


Amendment. 


That. an Amendment may be after the Jury A 
ſworn. berb. Rep. 419. | 

The Niſi mw Roll may be amended by the B 
Plea or Iſſue-Roll, 1hid. 393. Th 

Quere, if the Stat. of Amendments extends to C 
Writs of Execution. 16;d. 433. ä 

Inkoꝛmation of Perjury not amendable after D 
Plea. id. 45. 

Return of a Writ of Inquiry amended. id. E 
33, 34. | 

A Judgment entred with Blanks, amendable F 
within the Year. Bid. 71. 

See a miſtaken Condition of a Bond, amended G 
by Decree. id. 62. 

Judgment ina Quare Impedit amended. 1bid. 64. H 

Inkozmation for a Riot amended, hid. 73, I 
No Amendment of a Judgment in Criminal K 


Matters. Bid. 369. 


Inquiſition. 
Writ of Inquiry. 


Miſericordia for Ca- 
Piatur. 


Memorandum of the 
Bill. 


Day of Niſi prius. 


Of an Original denied. 


Iſſue Immaterial. 


In Affirmance of Judg- 
ment. 


Niſi prius Roll. 


By Pleadings in an 
Inferior Court. 


Whilſt Proceedings 
in Paper. 


After a Demutrer. 


Caption of an Inquiſition not amendable, contra L 
of Indictments. Bid. 70. 

A rit of Inquiry returnable a Day after the M 
Term, but executed within the Term, amendable. 
Carthew's Rep. 70. 

The Entry of a Miſericordia inſtead of a Capi- N 
atur, not amendable. Carthew's Rep. 157. Cum- 
berb. 300. | 

Memozandum of the Bill amended. Carthew's O 
Rep. 76, 172. 

Then the Day of Niſi prius was after the Day P 
in Bank, not amendable. Carthew's Rep. 506. | 

Amendment not allowed to be made according Q 
to the Curſitor's Inſtructions, becauſe it was to ſet 
aſide, and not to affirm a Judgment. Carthew's 
Rep. 520. 

Iſſue immaterial not to be amended. Cartherw's R 
Rep. 371. Cumberb. Rep. 265. 

Where an Amendment ſhall be made in Affir- S 
mance of Judgment. 3 Salk. 30. 

Where the M/ prius Roll ſhall be amended by T 
the Plea-Roll. Vid. 31. 

A Reco2d of the King's Bench ſhall not be a- V 
mended by any of the Pleadings in an inferior 
Court. Bid. | 

Whilſt the Declarqtion is in Paper, the Court W 
may give Leave to amend any Fault, but not when 
in Parchment, for it is then a Record. Hid. 

After a Demurrer there is no amending without X 
Leave of the Court. Ibid. 

The 


Amendment. 81 
A The Court may give Leave to amend the Roll During the Term. 
at *"{ Time during the Term, but not after, 
B © There a Scire facias is not amendable. hid. Scire facias. 
_ TUhere Amendments not allowable in Criminal Criminal Caſes. 
r e 
D Mhere the Defendant was ſued hy the Name of Mifomer. 
E. G. Knight, and he pleaded that he was a Baro- 
net; the Plaintiff could not get Leave to amend, 
Thid. 236. | | 
Mhere a Variance ſhall be amended, not being Variance, 
againſt the Right. Lid. 12. 368. 
F Pon farther Satisfaction concerning this Head of Amendment of De- 
clarations, ec. ſee Title Declaration. | 
And for other Amendments by the Statutes of Amendments and 
Jeofails, fee Danv. Gen. Abr. Title Amendment. 
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Amends. 
5 (Vailift. | 
Amends, Sec Damage Fealant. 
3h Tender, 


H A Mends is a Satisfaction given foz an Jit- Amends, what. 


I The Defendant avows for Damage Feaſant in his Avowry for Damage 
Freehold : The Plaintiff ſays, That after the taking Feaſant. 
and before the Delivery he tender'd to the Servant Tender of Amends af- 
who took them 25, which was ſufficient Amends, ber impounding. 
Upon a Demurrer adjudged, 

K 1. That the Tender came too late, being after The Tender came too 
the impounding ; but for this ſee the Caſes cited lte. | 

In this Caſe, 

L 2. That the Tender to the Servant was not ſuf- The Tender was to a 

| ficient, his Maſter being preſent; but if he had not Servant. 

been there, they ſomewhat doubted. | 

M 3. That the Averment, that 2 s. was ſufficient Averment, that the 
Amends, though without ſhewing to the Court —_ EY war 
* 1 Damages were, was ſufficient. Cyd. Eliz. PONY: 

13. pl. 1. | VE 


1 | Amerce⸗ 
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Amercement. 


Ametcement, what. 


Where Defendant for 
pleading a faſſe Deed, 
and denying the true 
one, ſhall fined ; 
where only amerced. 

Where Plaintiff or 
Defendant ſhall be a- 
merced, where nor. 


A Default or Offence 
muſt precede an A- 
inercement. 

Amercement of Plain- 
tiff and Defendant ſel- 
dom levied. 


Court-Leet can amerce 
for publick Nuſances 
only. 


Sheriff ſhall be amer- 


ced, if he returns, that 
he cannot do Execution, 


See Fine. 

Percgitient is called in Latin Miſericordia, A 
ko; that tt ought to be aſteſſed merci⸗ 

K fully; and this vught to be moderated 
by Aﬀeerment of his Equals. 


Where the Defendant for pleading a falſe Deed, B 
or where for denying of a true Deed, ſhall be fined, 
or where only amerced. 2 Saund. 191, 192, Gc. 

re the Plaintiff or Defendant ſhall be amer- C 


ced, and where not. Id. 226, 227. 


That there ought to be a Default or Offence, D 
precedent to an Amercement. Id. 227. 


And That an Amercement of the Plaintiff or E 
Defendant is rarely or never levied. Bid. 

That a Court-Leet can only amerce for publick F 
Nuſances, and not for particular Treſpaſs or Da- 
mage to the Lord, or any other. 1 Saund. 135, 136. 


It's faid, a Sheriff who cannot do Execution by G 


a Poſſe Comitatus, ought to acquaint the Deputy- 
Lieutenants of the County, and if they aſſiſt not, 


he muſt acquaint the King and Council, and yet the Sheriff ſhall be 


amerced, if he retorn that he cannot do Execution. 1 Keb. 99. pl. 91. 


Dubitatur, Whether the 
Court can mitigate a 
Fine in any Term after 
it is aſſeſs c. 


Sheriff fined ſor Re- 
turn of a Reſcous on Exe- 
cution: But on Indict- 
ment of Reſcue, the 
Court will bring in the 
Reſcuſors. 


Clerk of the Peace 
amerced by B. R. for 
groſs Faults in Indict- 
ments drawn up by him. 


The Court doubted whether they could miti- H 
gate a Fine, in any Term after it is aſſeſs'd; yet 
they meet only once in two Terms to mitigate: 


And the Clerks conceived they could not. 1 Keb. 


277. pl. 68. 
On Retorn of a Reſcue on Execution, the Court I 


fined the Sheriff 1001. and held it void. But upon 


Indictment of Reſcue, the Court will bring in the 
Reſcuſors, but will do nothing on the Execution, 
but on mean Proceſs it's good. 2 Keb. 57 J. pl. 80. 
The Clerk of the Peace is amerceable by the 
Court of the King's Bench, for groſs Faults in In- 
dictments drawn up by him, and removed thither; 


and it hath often been ſo done. (21 Car. 1. B. R.) 
3 For 
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For ſuch Faults ſhall be intended to be 


mercements upon him, until he 


GA Sheriff, nor any 


Amevcement. 


ligence, and not out of Ignorance. 


A Tf upon a Latitat taken-out of this Court, the 


Sheriff doth retorn a Gepi corpus, and the Party ar- 
reſted upon this Proceſs doth not appear at the 
Day of the Retorn, the Sheriff may be amerced-by 
the Court; yet if the Sheriff be amerced, and the 
Party arreſted do appear within a Week after the 
Day he ought to have 1 the Amercement 
may by the Courſe of t 


Faults committed out of Neg- 


83 


Sheriff who on a Lat 
tat taken out of B. R. re- 


tutn'd aCepi Corpus, may 


be amerced, if the Party 
arreſted do not appear: 
But if he appear within 
a Week,theA mercement 
is of courſe taken off. 


Court be taken off of the Sheriff. (Hill. 
22 Car. 1. B. R.) For a Week's Time is but a ſmall Matter, and the 


Party cannot be prejudiced by this ſmall Delay, and de minimis non 


curat Lex. 


B So likewiſe if the Party appears at any Time 


before the Amercement is eſtreated, the Court will 
diſcharge the Amercements upon Payment of Cots. 


C The Sheriff is to be amerced for the Faults of 


his own Bailiffs, forthe Sheriff is the Officer to the 
Court, and not they. Hill. 22 Car. 1. B. K. 
Ik the Sheriff be amerced by the Court for tlie 


not doing a Thing belonging to his Office, and yet 


he continues to neglect to do it, contrary to the 
Rule of this Court, the Court may increaſe the A- 
orm his Duty 
therein. (Trin. 23 C. 1. B. R.) For the greater the 
Offence is, the greater the Puniſhment ought to be. 


E Amercements ſet upon the Sheriff, upon the 
Motion of the Party, if they be not eſtreated into 
the Exchequer, may be with a reſpectuatur, that 


is, be reſpited, if the. Party grieved, who cauſed 
him to be amerced, will conſent thereunto; other- 
wiſe it cannot be. 


So alſo paying Coſts, 
if the Party appear at 


any Time before the A- 
mercement is eſtreated. 


Sheriff may be amer- 
ced for the Faults of his 
Bailiffs. 


If a Sheriff be amerced 


for omitting the Duty of 


his Office, and he con- 


tinues to neglect it, the 


Court may increaſe the 
Amercements till he 


petforms-it, 


Amercements on the 
Sheriff, if not eſtreated, 


may with Conſent of the 


Party who cauſed him to 
be amerced, be reſpited; 


otherwiſe not. 


Trin. 23 C. 1. B. R.) For though the Amerce- 


ments be due to the King, yet they were ſet upon the Sheriff for an 


Injury done to the Party. 


F The Sheriff of Tork was amerced in this Court 


for not returning a Writ of Habeas Corpus cum 
cauſa, though he was commanded not to do it by 
the Biſhop then Preſident there. 14 Ed. 3. Crompt. 
Furiſd. p. 78. 

other Perſon out of his Of- 
tice, cannot be amerced by the Court, for then he 
is not an Officer to the Court; but a. Diſtringas 
mult iſſue out againſt him, (ich. 23 Car. I. B. R.) 
to diſtrein him, and make him come in; for he is 


other Office Is 


Sheriff amerced for not 
returning a Habeas Cor- 
pus cum cauſa, tho) com- 
manded not to do it. 


None but Officers of 
the Court can be amer- 
ced; but a Diſtringas 


' mult be ĩſſuedout againſt 


them. 


not now accounted preſent in Court, as when he was Sheriff, or 


an 


| 


a ſpecial Return, ſince 


| oy Amercement, OP 
AnAmercementground- An Amercement which is grounded upon a Pre- A 
ed on Preſentment only ſentment, which Preſentment is only voidable by | 


idable, is good; but if 6 2 n | © | 
D reaſon of ſome Fault in it, is a good Amercement; 


on a Preſentment abſo- 


lute ly void, it is void alſo. but if it be grounded upon a Preſentment which is 


8 abſolutely void, the Amercement is alſo void. (Mich. 
24 Car. I. B. R.) For there is Difference between a Thing that is void, 


and a Thing voidable; that which is but voidable, is good in Law 


till it be legally made void, but a Thing void, is void ab initio. - 
1 | It was ſaid by. Twiſcleu in the Caſe of Franklin B 
Sheriff -amerced for d 
and Amos, that he had known the Sheriff amerced 
Stat. 23 F. 6. for a ſpecial Retorn ſince the Statute of 23 H. 6. 
Bailiff of Wenger - which alters not the Retorn, but ordereth Security 
Ne Bill ef to be taken by the Sheriff; and becauſe the Plain- 
22 eſe o 1. bu 0 tiff, Bailiff of Weſtminſter, had retorn'd a Bill of 
it being with a4: etiamz Middleſex with a Superſedeas out of Chancery, be- 
the Court held the Re- cauſe it was with an Ac etiam; the Court conceived 
torn void, and gave him | x a 
but four Days to make the Retorn void, and gave him only four Days to 
his Retorn on Pain of retorn his Writ in Pain of 100 J. and would not 


100% ſuffer him to buy a new Writ. 2 Keb. 112. pl. 52. 


See Danv. Gen. Abr. Title Amercement. 
1. For what Things an Amercement ſhall be. 
2. What Perſon may be amerced. 
3. In what Caſes it ſhall be affeered. 
4. By whom and in what Actions, and for what Cauſes, &c. 
The Cauſe of an Amercement in a Plea, real, perſonal or mix'd H 
(where the King is to have the Fine) is, for that the Tenant or Defen- 
dant ought to render the Thing demanded by the King's Writ the 
firſt Day, which if he doth, he ſhall not be amerced; fo that the Te- 
nant or Defendant {hall be amerced for Delay. CH. Lit. 116. 6. 
Amercements, in what An Amercement is a Penalty aſſeſſed by the E- 
other Caſes, quals of the Party amerced for an Offence done; 
. as for want of Suit of Court, or for not amending 
of ſomething which was appointed to be done by a certain Time be- 
fore, or in ſuch like Caſes. And in theſe Caſes the Offender puts him- 
ſelf in the Mercy of the King, or of his Lord. See Terms of the Law 41. 
There is a Difterence between Fines and Amerce- 
ments; for Fines are always impoſed and aſſeſſed 
And by whom A- by the Court; but an Amercement by the Coun- 
METCEMEnte. try. 8 Co. 39. | 
War Courts can fine, Mo Court can impoſe a Fine, but a Court of L 
; Record, 8 Rep. 41. a. A County or Hundred Court 
And what amerce or.ly. can only amerce, but not fine. id. | 
What is a good A- - Amiercement in a Court-Leet, without ſaying to M 
e eps 1 : Bn, what Sum, is naught : Alſo that it was affeered by 
ene no to be oe all the Jury to 4os. is naught: Becauſe it ought 
to be by Afﬀeerors elected by the Steward. 8 Rep. 40. b. and not by the 
Jury, and they to have an Oath adminiſter'd to them for that Purpoſe. 
Lev. 206, 207. Hab. 129. and it ought to be affeered mercifully, 


(8 Rep. 39. 4. 59. b. Co. Lit. 126. J.) A Man ſhall not be amerced in a 
3 Leet 


22 HO 


By whom Fines are ſet. 


| Amercement. 85 
Leet for a Treſpaſs to the Lord, for he ſhall not be his own Judge; 
but he may be amerced for Nou- payment of Certum Letum to the Lord, 
he being a Deciner. Raym. 160. 2 Keb. 139. 1 Leon; 242. 

A Fo? an Amercement in a Court- Baron, the Lord No Diſtreſs for an A- 
cannot diſtrein without a Preſcription: But for a mercement in a Court- 
Fine, and all Ametcements im a Leet, a Diſtreſs is gr fl But in x Court 
incident of ones aft 7 5 72 4 b, Gh. Right. 

El 748. 21. 1. but Debt lies for it. Co. Fac. 582. pl. 2. 

Nw moved that the Steward could not — — . 122 
in a Court-Baron, but the Suitors muſt amerce. Baron. 
Curia. It is the common Courſe that Amercements are aſſeſſed by the 
Stewards. Cro. El. 748. pl. See Cro. Fac. 582. pl. 2. And alſo in Title 
Court-Baron, See Ny 20. 

C An Amertement ought to be 8 quantita- What Remedy for an 
tem delicti, and if it be otherwiſe a Writ De mode- — — 

rata miſericordia lies. Noy 20. 3 

D Fines impoſed by any Court of Record are not What Fines ate not 

to be affeered. 8 Rep. 39. 4. b. 2 Infl 7. ben 

E Jfa Jury in a Leet tax an Amercement, this is Where an Annetce- 
ſuſhcient without any other Affeerment; for the agent need not be affeer- 
Affeerment is the Act of the Jury, and the Amerce- 44015 
ment is the Act of the Court. 8 Rep. 40. b. 2 Rol. Abr. 542. pl. 5. 
o. Car. 275. See 1 Leon. Caſe 327, for an Amercement. 

F It was faid to be the conftant Courſe through- flow Amercements 
out the Realm, for Stewards (even in Court-Ba- ought to be aſſeſſed 
rons, where the Suitors are. Judges) to aſſeſs the nd affeered. 
Amercements. Cro. El. 748. But they ought to be affeered by the 
Homagers or Affeerers. 2 Rok Rep. 3, 4. But no |, Court B 
Amercement can be aſſeſſed at a Leet for not appear- * 
ing, without a Preſentment that the Offender owes In Court Leets. 
Suit and Service to the Leet. Oo. El. 241. 

G An Infant, being Plaintiff or Demandant, ſhall , An Infant ftall not 
not be amerced, becauſe he ſhall not find Pledges. be amerced, and why. 
Co. Litt. 227. 4. 8 Rep. 61. And therefore the En- How the Entry of the 
try is, Ideo in Miſericordia ſed perdonatur quia In- Fardon to be. 


fans. 8 Rep. 61. b. No. 9. 

H Jn Caſe for Words againſt Baron and Feme, Where both Baron 
for Words ſpoken by the Feme, and Judgment is nad geme fhall be a- 
given againſt both; as well the Baron as the Feme x 
ſhall be amerced. Hob. 170. 

I If in the Day-time a Murder be committed in Where a Townſhip 
a Town not walled, and the Murderers eſcape, the ſhall be amerced. 
Townſhip ſhall be amerced. 3 Inft. 53. But if it be walled, whether it 
be in the Night or Day, the Town ſhall be amerced. Bid. 

K It at a Court-Leet twelve chief Pledges are ſ\worn The Jury, who mult 
to enquire of the Articles of tlie Leet, and refuſe to be here themſelves, mult 
preſent, that they ought to pay 10 3. pro Certo Leto: fined feverally, and 
The Steward muſt fine them ab?” not jointly, hs 
for the Refuſal of one, is not the Refuſal of another. Co. 1x. Rep. 42. 

2 Ancient 


Ancient Demeſne. | 


Ancient Demeſne, e 


12 44. 

Ncient Demeſnes, are thoſe Manoꝛs that A 
were in the Þands of King Edward the 
Confeſſor, and which he cauſed to be 
| | witten down in a Book called Domeſ- 
day, the Tenants of which Lands ſhall not be impleaded out of 
thoſe Manozs; and if they are, they may plead the Matter in 
-Abatement : But if they anſwer to the Writ, and Judgment be 
given, then the Lands become Frank-fee koz ever. 117 


Ancient Demeſne, 
Quid. 


What Statutes extend =Pegtlarly all General Statutes extend to Ancient B 
5 Demeſne. 4 Inſt. 270. | 2 
It is a good Plea in E. Ancient Demeſne is a good Plea in Ejectment, C 
jeckment, Replevin, Se. 5 Rep. 105. 4. In all Real Actions, Actions of Ac- 

Not in Actions meerly count and Replevin, not in Actions meerly Perſo- 

Perſonal. nal; as Treſpaſs quare Clauſum fregit, G c. Becauſe 

they cannot hold Plea contra Pacem; but if in 

pleading the Freehold comes in Queſtion, it's a good Plea. 46 E. 3. I. 
Br. Aun. Demeſne 20. 4 Inſt. 270. Hob. 47. Cro. El. 826. pl. 29. 

It may be pleaded It is pleadable after Imparlance; for if Judg- D 
after Imparlance, and ment be given here, the Lord may reverſe it b 
* Writ of Diſceit, and the Judgment ſhall be meld. 

ed. Latch. 83, 84. 
Pleaded without De- Ancient Demeſne pleaded in Ejectment without E 


fence, and good. Venit & defendit Vim & Injuriam, and good. Show. 
Rep. 386. Cart hew 220. It muſt not be after Im- 
parlance. 

== 2 1 An Exception was taken to the Pleading de An- F 


tiquo Dominico Dominæ Regine Angliæ, whereas it 

ought to have been de antiqus Dominico Domine Reginæ Corone fue An- 

£lie : But held good both Wa 3 Leon. Caſe 166. . 
Ancient Demeſue plead- Ancient Demeſne of ſuch a Manor pleaded in G 


ed. _- Ejeament. The Plaintiff replies, That the Tene- 
Replication, and an ments are pleadable at the Common Law, Abſque 
in Traverſe. hoc that they are Parcel. de Antiquo Dominico Do- 


mini Regis Angliæ; and upon a Demurrer, the De- 
3 fendant 


Ancient Demeſne; 97 
fendant had Judgment, for that the Traverſe was ill; fo 
to have travers'd that the Manor was Ancient Demeſt "iy and chat a) 


be tried by Domeſday-Book; or elſe to have tra- | 
vers'd, that thoſe Tenements were held of that Ma- 3 4 ought to be 


nor. Show. Rep. 271. Ss a 
A The Privilege of Ancient Demeſne to be diſ- To whom the Privilege 
charged of Toll, ig nay rg extend to him that is a ends. * 
erchant, or that trades and gets his Living by Buyi . 
but the Privilege was annex d to the Parlor in Rant the Lan 
viz. Becauſe they manure the Demeſnes, and provide Corn for the 
King's Garriſons; and the Privilege is for thoſe Things which ariſe 
3 3 * ** in the Land, or for his Family that manures the 
Land. Cro. El. 227. 1 Leon. 231, 233. 2 Inſt. 221. 
1 N. K. 35 * 21. I Leon. 233. 
B Tenant in Fee of Ancient Demeſue, ſhall have Who ſhall have it. 
_ habe of 2 S Fitz. Toll, 8. So alfo ſhall Tenant at Will. 

C Ancient Deineſne Lands may be extended upon Thoſe Lands may be 
a Statute-Merchant, Staple, or Elegit: Becauſe the ended. 

Title of the Land is not dire&ly put in Plea in the King's Courts. 
Hob. 47. 4 Inſt. 470. Moor 211. Pl. 351. 

D Leflee for Years ſhall not plead Ancient Demeſue; Who may plead it. 
nor the Lord, in an Action againſt him, cannot 
plead it: Becauſe it is a Frank-fee in his Hands. 41 E. 3. 22. 

E TnReplevin, the Detendant may in Banco plead, Pleaded in Replevin 
125 the Locus in quo is Ancient Demeſne, 30 E. 3. | 
12 b. | 2 , 

F A Fine levied in the King's Courts makes it a What makes thoſe 
Frank-fee, until it is reverſed by a Writ of Diſceit. Lands Frank-tee. 
F.N B.t3G. So 2 Recorre Jn an Aſſize. 11 H. 4. 86. 4. b. So 
N 175 Lands come to the King, this makes it a Frank-fee: So alſo 
- s Is ga it for Life, or grants it over in Fee. 17 E. 3. 57. 

G Upon a Fine levied in the Common Pleas, the „Who may reverſe 2 
Lo oy Party to the Record) carinot have r 
a Sci. fa. but muſt bring a Writ of Diſceit. 3 Leu. How i or 
419. But if the Fine be of Part Ancient 3 Part is ** 
_ Tot at Conn Law, it ſhall be annulled for Lu. Part at Common 

e Ancient Demeſne, and ſt : 
. N. E. 98. P. 1 and good for the other. 

H If a Fine be reverſed by a Writ of Diſceit, the . What ſhall become of 
Conuſor ſhall have it again; becauſe the Fine 2 n 
was void as being coram non Fudice. 4 Inſt. 270. l 
IO Co. 50. 4. But if after the Fine levied, the Co- 
_ ** 2 to the Conuſee and his Heirs, or confirmed his 
_ ak . = ou returned the Land, notwithſtanding the Fine 

royed : Becauſe by the Releaſe or Confirmation, his E- 


{tate Was made good. F. M. B. 98. A. 10 Co. 50. 4. 


How to be prevented. 


Where 
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Recovery in Ancient 
Demeſne a Bar. 


V Ee 
Tenure traverſable. 


Fine of Lands in An- 
cient Demeſne. 


Tenants diſcharged of 
Toll. 0 


Title not to be ſet 
forth. 


Of joining in a Pre- 
ſcription. 


Ejectment. 


How to plead. 


Ancient 0 | 

There a Recovery ſuffer'd in a Court of An- A 
cient Demeſne is a Barr to an Eſtate Tale, 3 

eihere a Fine in that Court was held to be a B 
Diſcontinuance. Lid. | Mot, 
here the Tenure is traverſable, and not the C 
being pleadable in the Lord's Court. Bid. 

Where a Fine levied of ſuch Lands is void, D 
and a Writ of Deceit lies by the Lord of the Ma- 
nor. 3 Salk. 35. | 5 

Pom Tenants in Ancient Demeſne came to be E 
diſcharg'd of Toll. Ibid. 36. | 
- Where in pleading they need not ſet forth F 
their Title. Bid. 

Where it was held that they may join in a Pre- G 
ſcription for Common. 3 Salk, 279. 

Ancient Demeſne is a good Plea in Ejectment. H 
Comberb. 183. | 

But cannot be pleaded as Part of the Manor, I 


but only as held of the Manor. ere 186. 
The Defendant need not plead Venit & defen- K 
dit vim & injuriam, but Venit & dicit. Carthew's 


| Rep. 220. 


How ſaid to be free. 


Their Privileges. 


Of their Commence- 
ment. 


How triable. 


When impleadable. 


How made a Frank 
Fee. 


Where Deceit lies. 


Tenants in Ancient Demeſne are free as to L 
their Perſons, but not their Eſtates. 2 Salk. 57. 

The Privileges ariſe from the Conſtitution and M 
Nature of the Thing, coeval with the Govern- 
ment itſelf. Thid. 5 

They are ſuppoſed to commence by Act of Par- N 
1 for they cannot now be created by Grant. 

2d. 

When triable by the Record of Doomeſday- O 
Book, and when by the Country. Bid. 

Ancient Demeſne Lands held of a Manor in P 
Ancient Demeſne, are only impleadable in the 
Lord's Court there. 

But where Parcel of the Manor is only Ancient Q 
Demeſne, there the particular Lands may be im- 
pleaded in the King's Court. Bid. 

By a Recovery at Common Law, Ancient De- R 
meſne became Frank Fee until reverſed. 1bid. 57. 

Deceit lies for levying a Fine of Ancient De- 8 
meſne Lands, Ibid. 210. 


3 


Annuity, 


A 


Annuity. 


Annuity. See Gant. 


N Annuity is a yearly Payment of a ter- An Aunuity, what. 
tain Sum of Money granted ta another 
in Fee, fo2 Life or Pears, charging the 


- Perſon of the Gzanto2 only; but not only the Grantee, but his 


B 


Peir, and his and their G2antee, ſhall have a no ſhall have the 
MWrit of Annuity : But if a Rent-Charge be wir. 

granted to a Pan and his Þeirs, he ſhall not 3 
have a Writ of Annuity againſt the Heir of the Agzinft whom it lies, 


G2anto2 (altho' he hath Aſſets) unleſs the Gzant be fo2 him and 
his Deirs, Co. Lit. 144. b. | 


Ik a Man makes a Feoffment in Fee, reſerving \} Lins nie for a Rent 
a Rent, no Writ of Annuity lies for this: Becauſe TT 


the Reſervation are the Words of the Feoffor, and no Grant of the 
Feoffee. Co. Lit. 144. 


C A Rent-Charge was granted out of a Leafe for Where a Writof An- 


E 


ty li he De- 
Years, the Leaſe determin'd, the Grantee brought mut, fs atter ihe te” 


a Writ of Annuity, and adjudged that it lies, ſtate, out of which the 
Moor. Ca ſe 450. Rent was granted. 


Debt for an Annuity of 5 J. per Annum granted Debt lies for an An- 
for two Years payable at Michaelmas and Lady-day; nuity for Years. 
it was objected that only a Writ of Annuity lies. 
Curia, Debt lies, being a Grant for Years ; for it is by the Deed as a 
Contract. Cro. El. 268. pl. 4. 

Where there was a ſmall Annuity of 40 c. per A. Counſellor who 
Annum pro Conſilio impendendo + It was adjudged min 


3 ty, is not bound to ſet 
that a Counſellor who hath ſuch a P ee, is not bound . Bill, but 


to put his Hand to eve Bill, but is only to give only to give his Advice. | 
his Counſel. . Fac. 9 8 pl. 16. 483. y 8 E 


A Man counts upon a Grant of an Annuity to 


; T1; How the G 
himſelf for his Life; Virtute cujus he was ſeized e ogy ie 


declare upon an Annui- 


in Dominico ſuo ut de libero tenemento; and it was . for Lite. 
moved that this Rent granted for 


Annuity, but a Rent-Charge. 
Car. 171. 


Life, Virtute cujus, &c. is not an 
Curia contra. It is an Annuity. Coo. 


A a The 


. 90 Annuity. | 
FO ; _ The nag ot an 1 5 15 nor a Writ A 
tes m of Annuity, and make it Perſonal, (if iſſuing out 
_—— — of Land) ot a Writ of Aſſize, or to diſtrain, Oc. 
| | and make it Real. C. Litt. 144. 6. | 
What determines the Tho' the Grantee diſtrain for the Rent, yet he B 
Grantee's Election. may afterwards bring a Writ of Annuity, and 
diſcharge the Land; for the Grantee's Election muſt be determined 
by ſome Action or Suit in ſome Court of Record: But if the Gran- 
tee avow the taking, this is in the Nature of an Action, and a Deter- 
mination of his Election before any Judgment given. Co. Litt. 
145. 4. h. 5 
picks „ Foctas only to Ik a Man recovers in a Writ of Annuity, he C 
recover Arrears duc af- {hall never have a new Writ of Annuity for the 
ter a Judgment. Arrears due after the Recovery, but a Scire Facias 
upon the Judgment, becauſe the Judgment is always executory. 2 Rep. 
37. 4. Co. Lit. 145. | 


The King can't grant an Annuity to charge his D 
4 Perſon; for his Perſon is not chargeable therewith, 
14 tho' a Subject is. 2 Salk. 58. 

But he may grant it out of his Exciſe, or other E 
| Branch of his Revenue, which ſhall be charged 
1 therewith. Bid. = 5 8 * 
ll et A Penſion out of. an Appropriation, tho' b 
= ay fable, TN Pro: n is ſuable in the Spiritual Court; 2 
5 it could not begin but by the Grant and Inſtitution 

1 of _— tans Ibid. 5 G 

1 a And whether granted by the Biſhop's Ordinance, 
1 . — ä by his Concurrence with the — the Church 
1 K itſelf is charged. Bid. | 

1 Whete an Annuity Pet ſuch Annuity can't be releas'd to the Ordi- H 


1 N nary, becauſe it is Temporal. Ibid. 


Prerogat ive. 


i} Where Debt lies. Debt lies for two Quarters in Arrear of an An- I 
1 nuity before the Term expired. Comb. 57. | 
Where ſuable. Annuity ſuable in the Eccleſiaſtical Court. 131 K 


| | id. Comb. 131. | 1 
| 3 An Action lies for an Annuity againſt the Rector 
| A Church, tho' the Church be drown'd. 1 Mod. 
| 200, 201. 
Debt lies for two Quarters in Arrear of an An- M 
nuity before the Term expired. Comb. 57. 
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\ 37 4pyeal is where one hath committed & 
Robbery, Murder, oz Maihem; then 


Appeal, what. 


the Wife o2 Heir of him that is murdered, o2 the Party 
robbed oz maimed, ſhall have an Appeal againſt the Parties and 
their Acceſſozies, who have committed thoſe Crimes. 


B In a Writ of Appeal all the Pleadings are en- 
tred in Latin, but the Counſel ought to count in 
French, as in real Actions. Mich. 22 Car. 1. B. R. 
C . The Defect in any Proceſs in ai Appeal, or the 
Non- appearance of the Plaintiff, doth diſcontinue 
the Appeal, and makes an End of the Action, as 
well as a Defe& in the Original Writ. Hill. 22 
Car. 1. B. R. 


The Pleadings are in 
Latin, but Counſcl mult 
plead in French, | 


Defect in the Proceſs, 
or in the Original Wrir, 
is a Diſcontinuance, and 


ſo is Non-appearance of 
the Plaintiff, 


D This is in favour of Life, of which the Law is tender. 


By the Statute of 3 H. 7. cap. I. it is enacted, 
That Manſlayers, Murderers, and all other Abet- 
tors and Acceſſories to the ſame, be indicted, ar- 
raigned and tried of the ſame Felony or Murther at 
the King's Suit, at any Time within a Year after the 
Crime committed, and not to tarry a Year and a 
Day for any Appeal to be brought tor the ſame. 

F That if any Principal or Acceſlory be acquitted 
of Felony or Murther at any time at the King's 
Suit, within the Year and Day, the Cygurt before 
whom he is acquitted ſhall not diſcharge him, but 
remit him to Priſon, or bail him 'till the Year 
and Day be paſſed, to the Intent that-the Wife, 


A * 


or the next Heir to the Perſon ſlain, may within 


Murderers may be 
tried at the King's Suit 
at any time within tie 
Year and Day, and not 
tarry for an Appeal. 


3 Y. 7. cap. r. 


Where a Principal or 
Acceſſory is acquitted, 
ne muſt be remitred to 
Priſon for a Year and a 
Day, to expect an Appeal 
if he hath not had his 
Clergy. 


the Year and Day 


bring their Appeal, if the Benefit of the Clergy be not firſt had; and 
the Appellant ſhall have like Advantage, as if ſuch Acquittal and At- 


tainder had not been. 


G That the Wife, or Heir of che Perſon murther- 


Within what time 


ed, may bring their Appeal at any time within _ Wiz or Heir way 


ing their Appeal; and 


the Year and Day after the Murther committed, where. 


before the Sheriff and Coroners of the' County 


where the Fact was committed, or in the Court of King's Bench, or 


before 


. a Mc 
- 
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And may make an 
Attorney. 


after they be commenced to the End of the Suit. 


Where one Proceſs is 
returned another muſt 
immediately follow. 


All Trials for Murther 


by Appeal, Oc. muſt be 


in the proper County. 


The Son brings an 
Appeal of the Death of 
his Father againſt two 
Perſons; 

One is found guilty, 
the other not: 

Moved that there is 
no Declaration upon the 
File. 

Curia. It's good with- 
out it. And why. 


pleaded inſtanter, or had pf 


Appeal. 

before Juſtices of Gaol- Delivery; and the Appel - 
lant in an Appeal of Death where Battail lieth not, 
may make an Attorney, and appear in the ſame 


When a Proceſs is returned in an Appeal, there A 
ought another inſtantly to iflue out, and no Day 
betwixt ; for then it is 2 Ceſſation of the Proſecu- 
tion, and abſolutely diſcontinued. Cr. = 284. 

It is againſt a Fndamental Rule in Law that a B 
Trial for Murther, by Appeal or otherwiſe, ſhould 
be out of the County where it is committed. Cyo. 
Car. 247. pl. 8. | | 

An Appeal of Death was brought by the Son C 
and Heir for the Death of his Father, againſt two; 
one of them was found guilty, and the other not 
guilty ; and moved that there was no Declaration 
upon the File in Michaelmas Term, when the 
Trial was; but it was anſwered, that this Appeal 


was arraigned at the Bar in Trinity Term, and the 


Defendants there pleaded not guilty, and no other 
Declaration is to be filed: But if they had not 
eaded any other Plea than not guilty, ſo 


as there had been an Adjournment to another Term, then the Declara- 
tion ought to have been filed. Cro. Car. 531. pl. 10. 


Proceſs ſhall be in Fo- 
reign Counties, againſt 
Pertons appealed or in- 


dicted. 8Y, 6. cap. 10. 


Proceſs in Appeal is 
void where there is no 
ſuch Place in the Coun- 
ry. 18 HD, 6. cdp. 12. 


An Infant may have it. 


A Woman ſhall have 
it but only for an Huſ- 


band. 
Magna Charta, c. 34. 


Pyoceſs ſhall be awarded againſt thoſe which D 
_ 1 Foreign Counties, who are appealed or 
indicted, 


Where an Appeal is laid to be where no ſuch E 
"Pp is in the ſame County, the Proceſs ſhall be 
void. 

An Infant may bring an Appeal. Moor 466. By F 
Guardian. Latch. 172. 

A Woman cannot now bring an Appeal for the G 
Death of any Body, but only her Huſband : But 
if ſhe mafries before, or pending the Appeal, the 
Appeal is gone for ever. Co. Litt. 25. b, But an 


Appeal of Robbery ſhe may have. 2 Inſt. 68. M. Charta, c. 34. 


Who ſhall have it. 


None but the Heir at Law ſhall have an Appeal H 
for the Death of his Anceſtor ; for though an Heir 


Female can have no Appeal herſelf; yet ſhe ſhall prevent the Heir 
Male from having it. Staundf. 59. ; 


Burgaliter for Burgla- 
riter, is naught. 


Count muſt be in Pre- 
ria Perſona, 


In an Appeal of Burglary, it was Burgaliter fregit 1 
inſtead of Burglariter Fete; and — pSa 
naught. 4 Rep. 39. b. Foe | 

In an Appeal, the Count ought to be in Propria K 
Perſona, and not by Attorney. 3 Fac. 2. B. K. 

3 


Battel 


3 
A BVattel ſhall not be waged where the Defendant 


hath been indicted; and if the Defendant will of- be 


fer it, it is a good Counterplea of Battel. Arm- 
J 7... 
B Jn an Appeal of Murder, the Plaintiff counts 
that the Defendant gave the Deceaſed a mortal Blow 
at V. of which Blow the ſame Day he died at 8. 


| Whete Battel ſhill not 
waged. 


How the Count to bs 
in an Appeal of Murder. 


Ex fic the Defendant killed him at V. And held repugnant; for it can- 


not be faid that he murdered him where the Blow was 


where he died. 4 Rep. 42: =: hed FS 

C In an Appeal of Murder upon Not guilty, the 
Defendant was found guilty of Manſlaughter, and 
had his Clergy: And was afterwards indicted of 

Murder, and pleads the Conviction in the Appeal; 

and held a good Bar: 4 Rep. 40. 4. See poſtea. 
In Appeal of Maihem the Defendant pleads to 

the Writ, and alfo pleads over to the Maihem ; 
here he hath loſt the Benefit of His Plea to the 

Writ, for he ought not to plead over, but where 

his Life is in Jeopardy. Moor, Caſe 628. 

E It the Appellant declares the Deed, the Year, 
the Day, the Houf, the Time of the King, the 
Town where the Deed was done, and with what 
Weapon ſlain, the Appeal ſhall ſtand good, and 
{hall not be abated for want of freſh Suit, if the 
Party ſues within * a Lear and a Day after the 
Deed done. 


D 


given, but 


Defendant found guil- 
ty of Manſlaughter, in 
an Appeal of Murder, 


A good Plea to an In- 
dictment of Murder. 


How to plead in A- 
bareffierit in an Appeal 
of Maihem. 


How to declare in art 
Appeal of Murder. 
6 E. 1. cap. 9. 


Tue Year and Day 
muſt be accounted ac- 
cording to the Kalendar, 
not 28 Days to a Month. 
2 Inſt. 320. 


F Note, Beſides theſe Cireumſtances in tlie A& it muſt be merition'd, 

G 1. it _ Part - the Body oy 8 Was. 8 

H 2. Ok what Length and Depth; but if the Arm K illins is 10 be fer fort! 
was cut off, or the like, there K Thing appears. — nes. 


I 3. That the Party wounded died of the Wound. 
K 


4. That he died of it within a Year and a Day after the Wound 


given. 2 Inſt. 318. See the Book, where are good Directions in all 


| Other Caſes, 1 

I. Ik in an Appeal of Murder the Defendant pleads 
in Abatement of the Writ *, it is ſafe for him to 
plead alſo Not guilty; for if the Writ be adjudg'd 
good, it is peremptory, and he ſhall not be per- 
mitted to anſwer over, but ſhall be condemned 

upon the Writ. Showers's Rep. 47. 3 H. 7. cap. 1. 

M Ok Appeals b 
of the ſeveral Manners of Attainders of Felony. 

N A Recovery in an Action of Treſpaſs and Aſſault, 
is a good Bar to an Appeal of Maihem ; for in all 
Caſes where the Plaintiff for a Tort or Injury is to 


How to plead ſafely 
in Abatement. 

Note, The Plea muſt 
be in Propria Per ſona, not 
per Attornatum, Showers 
Rep. 47. 


Writ or Bill & Accuſatio by an Approver, and alſo 
9 Rep. 119. 4. 


What is a good Plea 
in an Appeal of Maihem. 


recover only Damages, he ſhall not be twice ſatisfied for one and the 


ſame Thing. 4 Rep. 43. 4. 
B b 


Where 
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How it is in Caſe of an 
inſufficient Indictment. 


The Plaintiff ought to 
bring but one Writ a- 
gainſt all Parties con- 
cerned in the Murder. 


Appeal. 
There an Indictment, whereupon a Man is con- A 
vided, is inſufficient ; yet the Party may be again 
indicted, and arraigned or appealed for the ſame 
Offence. 4 Rep. 47. 4. 
A Woman brought ſeven ſeveral Appeals for B 
the Death of her Huſband, againſt ſeveral Perſons 


as Principals; and reſolved that all the Appeals 
but one ſhould abate : Becauſe all the Principals 


and Acceſſories before the Murder, and all the a % and Acceſſo- 


ries after the Murder, and before the Writ purchaſe 


, againſt whom 


the Plaintiff will bring the Appeal, ought to be named in one Writ, 
and not in ſeveral Writs. 4 Rep. 47. b. 


Appeal againſt Princi- 
1 9 the 


Appeal againſt A. as Principal, and B. as Acceſ- C 
ſory before the Murder, and D. as Acceſſory after it; 


a . . . . 
Principal is convicted of the Principal is found guilty of Manſlaughter, and 


Manſlaughter. 
Malice prepenſed. 


had his Clergy ; B. was diſcharged, becauſe it was 
upon a ſudden Debate or Affray: But if it be pre- 
meditated, it is Murder. Alſo, although the Prin- 


cipal was convicted by Verdict, yet becauſe he had his Clergy before 
Judgment, ſo that it doth not _—_ judicially, viz. by Judgment of 
4 I 


the Law, that he was a Princip 


both the Acceſſories, as well before 


as after, were diſcharged. 4 Rep. 43. See Title Indiſtment. 


How an Appeal to be 
brought by a Widow, 
and how by an Heir. 


In an Appeal the Appellant ought to appear in D 
Court in Perſon ; yet upon a Motion to the Court, 


the Court may admit him to proſecute his Suit by 
his IN For there may be Reaſons 'of his 
Abſence : But in Caſe of Appeal by a Widow de 


Stat, 3D, 7. cab. x. norte Viri, the Statute of 3 H. 7. cap. 1. doth im- 

power her to ſue by Attorney: But when by an Heir, it muſt be in 
Propria Perſona, if of full Age; but if not, he muſt be admitted by 
the Court to ſue per Cuſtodem or Guardianum And then the Guardian 
muſt appear in Court.  Paſch. 12 W. B. R. 


A Nonſuit after Ap- 
pearance is concluſive ; 
but before not. 


Appeal by Guardian, 
Sickneſs ſhall not ex- 
cuſe the Guardian's Ap- 

arance in Court at the 


ay. 


Nonſuit as to one De- 
fendant and one Iſſue, 
is a Nonſuit as to all. 


A Nonſuit in an Appeal after Appearance is con- E 
clufive ; but before an Appearance it is not. Hill. 
7 V. Regis B. R. See Cro.Eliz. 605. pl. I. 

An Infant brought an Appeal by Guardian, and F 
it was prayed at the Day in Court, That the Guar- 
dian being ſick, might not be demanded; but 
might have a Day over. Per Cur'. It can't be in an 
Appeal. Latch. 173. 

In an Appeal of Death of the Huſband againſt G 
two Defendants, upon ſeveral Iſſues joined, the 


_ Plaintiff was nonſuited as to one of them upon a 


Trial; this is a Nonſuit as to all of them. Cxo. 
El. 460. pl. 1. 


An 


Appeal. 

A An Appeal of Murder was tried in London, and 
the Jury found him Not guilty of the Murder, but 
guilty of Homicide; which they might do, or elſe 
have found him Not guilty 1 And this is 
a good Conviction for the Homicide, though the 

Appeal was for Murder only. | | 

B Note, This was afterwards pardoned. Cyo. E.. 
464. pl. 13. See Title Pardon. 45 

Che Sheriff ought to deliver the Writ of Ap- 
peal into the Court at the Return thereof. And 
the Delivery of a Writ of Appeal by the Sheriff to 
an Infant, who was Plaintiff in the Appeal, and 
had before that Time choſe a Guardian, was held 

to be a great Miſdemeanor. 

It one be indicted of Murder, and convicted 
of Manſlaughter, and the Court will not call him 
to Judgment, but continue him over to another 
Gaol-Delivery, with a Curia adviſare vult; if an 
Appeal of Murder be brought, he may plead his 


have allowed him. Kelynge's Rep. 107. 

E Then the Indictment and Conviction of M 
ſlaughter and Appeal are removed into the King's 
Bench, that Court is bound to call the Party to 
Judgment, and to allow him his * he prays 
it, and order him to be burnt in the Hand. IId. 

Neither a general Pardon, nor the King's Par- 
don, can pardon the burning in the Hand in an 
Appeal. 108. 

F hen at the ſame Aſſizes there is an Indictment 
and Appeal depending, the Appeal ſhall be pro- 
ceeded upon, if defired, by the Proſecutor ; be- 
cauſe the Statute of 3 H. 7. cap. 1. doth not forbid 
it; and if the Appellant be ready, he ſhall have 
the Preference. Yet if the Court try him upon the 
Indictment, before he be tried upon the Appeal, 
and he be convicted of Manſlaughter, and hath 
2 s Clergy, it is a good Bar to the Appeal. Kelynge's 

eh. 107. 
G Where upon an Indictment of Murder there is 
#$ a Conviction of Manſlaughter, and at the ſame 
Gaol-Delivery the Wife or Heir put in an Appeal, 

; it is juſt for the Court to call the convicted Parſon 

1 to Judgment upon the Indictment, and to allow him 

: his Clergy, before he be put to anſwer the Appeal 

and then he may plead the Conviction and Clergy 

in Bar of the Appeal. Bid. 107, 108. 
Py: 
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" a 
Upon an Appeal of 
Murder the Detendanr 


was found guilty of 
= 


But it might have been 
Not guilty generally; 


Afterwards patdoned. 


The Sheriff ought to 
deliver the Writ into the 
Court: And the Deli- 
very to an Infant Plain- 


tiff, held a great Miſde- 


mcanor. 


One convicted of Mur⸗ 
der or Manſlaughter, and 
not called to Judgment, 
may plead his Convicti- 
on to an Appeal. 


Conviction, and his being Clerk, ready to read, if the Court would 


Where the Court of 
King's Bench is bound 
to call the Party con- 
victed to Judgment, and 
allow him his Clergy. 


The King can't par- 
don the burning in the 
Hand in an Appeal. 


Where the Appeal 
ſhall be tried before the 
Indictment. 


How it ſhall be, if 
tried upon the Indict- 
ment before the Appeal. 


3 B. 7. cap. 1. 


An Appeal brought 
the ſame Seſſions, after 
Conviction of Man- 
flaughter : The Court 
ought to allow him his 
Clergy, which he may 
— 1 in Bar to the Ap- 
peal. | | 


Where 


96 


Whete Clergy bars an 


Appeal of Murder. 


For Robbery, either 
the Maſter or Servant 
may have it. | 


May be by Bill. 


When an Appeal of 
Robbery maybe brought. 


When an Appeal of 
Murder muſt be brought. 


All Principals and Ac- 
ceſſories muſt be joined. 


How the Writ and 
Count muſt be againſt 
Principals and Acceſſo- 
TICS. 


Count in Appeal of 
Death, 

6 E. 1. cap. 9. 

Where ſeveral make 
Default. 


Where to plead in 
Abatement, and not 
guilty alſo. 


Appeal. 

Mhere a Perſon is convicted of Manſlaughter, A 
upon an Inditment, and is allowed the Benefit of 
his Clergy, and his reading as a Clerk; this bars 
the —_ ant of his Appeal of Murder. Xel.Rep.94. 

Tf the Servant be robb'd of the Maſter's Goods, B 
the Maſter or Servant may have the Appeal. Hale's 
Pl. Coron. 184. He that begins firſt, ſhall recover, 
and prevent the other of his Action. Starindf. 60. b. 

An Appeal may be by Bill, as well as by Writ, C 
in Banco Regis, or before Juſtices of Aſſize and 
Gaol Delivery. Staundf. 64. b. 

An Appeal of Robbery may be brought twenty D 
Years after the Robbery committed, and ſhall not 
be bound to bring it within a Year and a Day, as 
in an Appeal of Murder. 4 Leon. Caſe 58. 

All Principals and Acceſſories before and after, E 
muſt be joined in one Appeal. 4 Ch. 47. b. 

In an Appeal by Original, both Principals and F 
Acceſſories are generally charged alike, without any 
Diſtinction of who are Principals; and who Ac- 
ceſſories, until the Plaintiff counts upon his Writ. 
Co. Litt. 127. a. , 

How the Count in an Appeal of Death bught to G 
be, ſee 6 E. I. cap. 9. See Danv. 495. 

Jf an Appeal be brought againſt ſeveral, and H 
all but one make Default, yet the Plaintiff ought 
to count againſt all. 4 Rep. 47. b. 

It in an Appeal of Maihem, the Defendant J 
arm in Abatement, and quoad the Felony and 

aihem, Not guilty ; by this his Plea in Abatement 
is waved: For a Mow ſhall not be allowed to plead 


in Abatement, and alſo Not guilty, if not where Life is in Danger. 
Cro. Eli. 495. Poph. 115. Ow. 59, 60. 


What is a good Plea 
in an Appeal. 


Where the Appellee 
may be arraigned at the 
King's Suit, and where 
not. 


How the Appellor ſhall 
be puniſh'd, when the 
Appellee is found Not 
— guilty, 
13 E. 1. cap. 42. 


Where Auter A 94 acquit is a good Plea, there K 
Auter foits convict is a good Plea. 2 Leon. Caſe 111. 

Jf the Appellant dies before Verdi&, the De- L 
fendant ſhall be arraigned at the Suit of the-King ; 
but if the Appellee's Life hath been once in Jeo- 
pardy, he ſhall not be again drawn into Danger. 
Per Wray Chief Juſtice. Bid. 

The Appellee being acquitted, the Appellor M 
ſhall be puniſhed with one Year's Impriſonment, 
and ſhall pay the Party what Damages the Court 
ſhall appoint. 


dee more upon this Head in Gen. Abridement, Titl f 
Fol. 288, to Fol. 500. en. Abriagment, 1itle Appeal, from N 


T 


Appeal 


c ( 
2 . 


Appeat: 


A Appeal of Murder againſt A. as Principal; and 


B. a8. Abettor, hig. that B. gave the Serke, ths 
Plaintiff had judgment. Comber. 43. 


3 Null“ tiel vill, &c. pleaded in Abatemens, 10 an 


Ap peal of Murder. 139,:\ibid _.. 
here on a Plea in Abatement thereto tis ne- 
ceſlary to plead over to the Felony. 140, ibid. 


D Tf the Defendant pleads, that he was indicted 
and convicted of Manſlaughter for the fame Of. 


9 


The Manner of letting 
forth the Crime. 


* 


Abatement. 


Where Plea ill. 
RT 


fence, and Nehan, fuit Lee &e. 'tis ill Vide Tt 


89, Dial. 

bee where one is convicted of Ma nſlaughter on 
Indictment at the Aſſizes, tlie Juſtices may adjourn 
the Clergy till the Appeal be, try'd at the ſame 


Aſſizes, but not longer. 410, ibid. | 
F What Judgment ſhall be given on an Appellee 5 


ſtanding mute. 411, ibid. 


See the Exceptions of Marder in Wilſon sand 


| Law's Caſe. 293, ibid. 

In an Appeal of Murder the Fact was laid in a 
Pariſh where it ought to be laid 1 in a Vill, but held 
good. 3 Salk: 380. 

What is a good Plea to an Appeal of Murder 
brought by the Widow. hid. 37. 


It lies at any Time within a Year and a Day af- 
ter the Death of the Deceaſed. 


N 
JJ 


Benefit of Cler th 
be ad ET a 


| Judgments. 


Exceptions to an 4 
peal. | 


Venue. 


At what Time to be 
drought. 


Fonerly there was no Proceedings allowed on the Indi&ment, 
till a Year after the Fact, that the Farty might WR an _ 


Ibid. 


A Nonſuit after Appearance is peremptory. 
Did. 37. 


Where Auter. foits — is not à good Plea in 


Bar to an Appeal. hid. 38. 

There cannot be an Amendment in an Appeal 
for Murder. 1bid. 35. 

Though the Parties agree the Appellee muſt be 
arraigned before he can plead a Releaſe and be diſ- 
charged. Thid. 39. 

Where an Appeal was brought by Attorney, it 
was held the Letter of Attorney muſt be proved or 
confirmed ore tenus. Skin, 48. 

In a Count in an Appeal of Felony it was faid, 
that circa horam primam, &c. and after goes on, 
and fo he hora 22 this was adjudged to be 
certain enough. hid. 443, 553, Bid. 

Super ſuperiorem partem Ventris proximi ad pectus 
juſdem, &c. was adjudg'd to be a ſufficient De- 
cription of the Wound. Ibid. 
Cc 


Nonfuit. 
Auter foits acquit. 
Amendment. 


When to * a Re- 
leaſe. 


Appeal by Attorney. 


Count on an Appeal. 


| Defeription of the 
Wound. 


The 


4 


A 


98 Appeal. 
3 he Allegation of giving the mortal Stroke be- 
ede Particle dans, is as well, or better than 
185 yy been by the Word dedit. Mid. 443, 353. 
— Where dhe Ser iff return'd Artachiari fect eun- 
dem, &c. inſtead of Areachiavi, the Return Was 
held to be good. Hid. 55 2. | 
Sheriff's Return, Though the Precipe to the Sheriff be, that he G 
ſhould have the Body in B. R. wictin, e, &c. — 
he ought not to return, that he hath the Body ready e & 
but when the Day 1s come, he ought to ph 4 the into Gor, 
which then is in a Place certain; but ſuch an Error in the Return, is 
but Surpluſage, and ſhall not avoid the Writ. Skin. 4 353. 
Two Perſons were indicted for? urder at the D 
On Seſſions at Exeter; the one was cohviged' and at- 
tainted, the other acquitted, and againſt him the Widow brought her 
Appeal, and he removed himſelf hither by Habeas Corpus,” and the 
Plaintiff moved to have an Habeas Corpus to remove the Body of the 
other who was attainted, which was denied; and it was ſaid, that ſhe 1 
might arraign her Appeal againſt the other alone. Bid. 634. E 
An Appeal before Appearance was diſcontinued, 
Ae before _— and the next Term the De fendant being in Court, 
rance diſcontinued, what 
done thereon. prayed to be diſcharged, the Appeal being diſcon- 
tinued ; but the Court gave time to bring in the Roll 
when it was prayed that they might proceed againſt him in Cuftod. 
Mareſchalli by Bill, which was allowed; and the Appeal was arraign- 
ed, and the Court ordered a Roll to be made, and a Ar of it to be 
delivered, and gave the Defendant Day to plead. Did. 
; Were beet of f 3 of order = comitted of Man: F 
lergy not to be refu- laughter, and prayed his Clerg a Friend, not 
fd 1 being himſelf in Court ; and 1 the ſame Aſſizes 
an Appeal was lodged : Holt C. J. inclined fortitey 
that the Court ought not to refuſe to allow Clergy to one convict of 
Manſlaughter. 16d. 670. P 
The Conviction of Manſlaughter an al o 
„ Let Murder were removed by Cnthrart and et 
Rule granted. | by a Habeas Corpus, and at the Return of the Cær- 
tiorari, the Appellant moved to file a Letter of At- 
torney; ; the Court would make no Rule, but ſaid, that if he filed a 
Letter of Attorney, and the Law required an Appearance i in Perſon, 
the Appeal would be diſcontinued. Bid. 
After the Appeal return'd upon the Certiorari, H 
the Appellee ought to ſue a Scire facias againſt the 
Appellant ad proſequendum, for the Appellant has 
not a Day in Court. id. 
Where Exceptions tio @QJpon the Return of the Conviction of Man- 
8 not io ſlaughter the Counſel of the Appellant would have 
taken Exceptions to the Conviction, but = 1 
J owe 


When a Scire facias 
to be ſiied out. 


lowed, for the Sourt ſaid they were Strangers to the Record, and have 
not any Privity or Authority to take Exce 9 5 | Bid. S. 019221. 0 
| wm in Perſon, and cannot by Attorney. 2 Sal. by Attorney,” . , 
| 62; 3 tot vs 465115 5 10 BOLA.A11) cot 4 | : tas OE. | 
R. Ann if he be not preſent he may be demanded Nonſtut. 
and nonſuited. At.. 4 bent 20 
C Pet ſuch Nonſuit is not peremptory,, becauſe Nonflit not petemp- 
before 1 3 * 8 I tory. DOE 
D An A is to be arraigned in French hut the How anaigned. . . 
Roll 44e in is to be in Latin. . „ 
E But though it muſt be commenced in Perſon, 
it may be proſecuted by Attorney, unleſs where 
Wager of Battail lies. Salk. 62: Gab 
F And as the Plaintiff can't count, neithef can tlie of piea by Attor: 
Defendant therein appear or. plead by Attorney, 12. 5 
G Nile Parih is.» good Ples ideen bat not pleadble by Att 
ney. Jbid. | T7 3 | : 
H Che Pariſh may be named, and- not the Vill; 
for a Pariſh is not intended to contain more than 
one Vill. | Ibid. 5 th. ; 2 aft T en 1 
I Etroneous Proceſs therein is aided by the De- Ersonecus Proceſs; 
fendant's Appearance and pleading to Iſſue. Hid. jon 
K Aliter where he challenges the Defe& by demur- 
ring in Abatement. Bid. | 2 3 
L And fee Numb. 1. ib. that an Adjournment after Diſcontinuance; 
7 void Plea received, diſcontinues the Appeal. . | 
M Ghat is a ſufficient Certainty in a Count on an Certainty. 
= We 7 NES ated 353 
On an Appeal of Murder the Party may be Of Bail. 
bailed by B. R. though convicted of Manſlaughter. 
Ibid. 61, 62. a 85 : Crt i 1944 10347 
And on ſuck Conviction may be allowed his Benefit of Clergy. 
Clergy, but ſhall not be diſcharged thereupon. 


Where by Attorney; 


* 
* 


JT / x EST EE” OOOG I 
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The Venue: 2 


Did. 61. * 

P Fo? his Recognizance is to ſtand till he has diſ- Of the Recognizance, 
charged the Appeal by Scire facias againſt the Ap- 
pellant. Bid. gs | 

(3 | And ſee there the Proceeding on ſuch Scire fa- Lire facias, 
cias, and the arraigning of the Appeal thereon de 
novo. Ibid. _ | 

K Though the Appeal was put ſine die, yet held Where no Diſconti- 


nuance, 


to be no Diſcontinuance, for the Certiorari conti- 
nues it. Salk, 62. 


Said 


r 
per cs Rac 3 
mw — ; 
What a gbd Bar. 


What cured by plead- 


ing. 
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peal. 


Of Murter. 
Bar. | 
Plea. 


Diſcontinuance. 


leaſe 


Infant OP an ap 


When to plead Re- 


Sald an A 8855 either by Wit or Bill is al- A 

ways arraigned 5 the Plea Side, unleſs it comes in 
e and then on the Crown Side. | Bid. 
The Recognizance for Bail in Appeal may be B 

either to the King or Appellant, but bend to the 


King. Bid. FEEL 34 0 
See the Manner of Pleading the fornopOhti- © 


viction, &c. on arraigning the Appeal de Wo. 
Bid. 

And that a Conviction of Manflaughter is a 2800 D 
Bar therein, though Clergy not had by Defenlt of 
the Court. Salk. 63. 

In a Writ of Appeal Want of Fifteen Days Aten E 
Bl fte : and Return, Cured by Pleading i in Chief. 
. 8 Ust 

See the Caſe of an Infant ſuing an Ap opal: Wy F 
3 * and the Under-Sheriff E + aid 
fined for delivering the Writ to him. Salk. 176, 
177. 

Appeal of Murder, Plea and Demurrer, and G 
Proceedings therein. 'Carth. 331. 

Mhat ſhall be a good Bar in an Appeal. of Mur- 4 
der. Ibid. 16, 

The Defendant need not plead'o over to the F e- 1 
lony. Ibid. 54, 395. | 

See where a Diſcontinuance in an Appeal is K 
ſaid to be ==> =2K Did. 

Appeal brought againſt one acquitted at the Aſ- E 
ſizes upon Indictment of Murder. Motion to have 
the Appellee diſcharged. Per Cu, he muſt be ar- 


* 


raigned; and then he may 1 his Releaſe, or Auter foits Acquit. 


Mod. Caf. 219. 


Whether there may be a new Examination on an Appeal from the 14 
Commiſlioners of Exciſe, to Commiſſioners of Review. Comb. 197. 


Appearance, 


* —_— 


Appearance. | 


Inkant. 


T 
Appearance, See) Declaration; 


Ppearance in the King's-Bench, is the Appearance, what: 


A | 
| A Defendant's filing either of Common 


Bail oz Special Bail, if the Action be by Bill; but if it 
be by Daiginal, then the Appearance muſt be with the 
Philazer of the County where the Arreſt was. But ik the Ap- 
pearance be in the Common Pleas, then it muſt be enter'd with 
the Philazer there: But if it be by Bill, (which in ſome few 
Caſles it is) it muſt then be enter ' d with the Pꝛothonotary. 


B There are but four ſeveral Ways by which a 
Defendant can appear, (viz.) either in Propria 


Perſona, per Attornatum, per Guardianum, or per 


Proximum Amicum And regularly the firſt two 


The ſeveral Ways hy 
which a Defendant may 


oP 


are the common * and the others are Privileges given to Infants 


under Age. Show. Rep. 165 
C And if an Infant be ſued, he cannot appear or 
plead by Guardian, without Admittance; and if he 
do, it is a Miſdemeanor in the Attorney, for which 


the Court may puniſh him if they pleaſe. ' Paſch. Su 


21 Car. 1. per Magiſtrum Livelay & alios Clericos. 
D Ik one do give an Attorney a Warrant to ap- 
pear for him, and ſhall afterwards repeal this 
Watrant on Purpoſe to delay his Appearance, . the 
Court will, notwithſtanding the repealing of his 
Warrant, compel his Attorney to appear for him 


Infint may not appear 
by Guardian without 
aye ne ; 

Attorney ſo appearing, 

ilty of aMiſdemeanor; 
and puniſhable. 


A Man gives a War- 
rant io an Attorney to 
appear for him, and af- 
tex tepeals it, yet the 
Court will. compel the 
Attorney to appear. 


in ſuch a Manner as by the Rules of the Court he ought to have ap- 
peared, if his Warrant had not been repealed. Trin. 22 Car 1. B. R. 
For the Law favours not Delay, nor will leave it in the Power of 
the Defendant to countermand it, but will have ſpeed y Fuſtice to be 


done. | | 


a we 5 | 


Jf 


102 Appearance. 


Attorney promiſing io Ak an Attorney do promiſe to appear for his 
NEE IS —_—_— Client, and yet afterwards refuſeth to appear ac- 
compel him ; cording to his Promiſe, the Court will compel him 

: to appear for him, although he ſaid he had no 
and if he will not, At. Warrant to appear. Hill. 22 Car. 1. B. R. And if 
— lies againſt he will not appear upon the Rule of the Court, an 
um. . . . . 

Attachment- againſt him for his Contempt to 
the Court. Paſch. 23 Car. 1. B. R. and Mich 24 Car. 1. B. R. Yet if 
in Truth he had no Warrant, and do appear, his Client, if he be pre- 
judiced thereby, may have an Action upon the Caſe againſt him; 
therefore let Attorneys be circumſpe& what they do. 5 

Attorney of C. B. or- here an A L- the Common Pleas orders A 
dering Attorney of B. R. an Attorney of the Court of X. B. to appear for 
1 his Client, this ſhall be a good Warrant for the 

Attorney of this Court; and the Attorney of the 
Common Pleas, if he had no Authority from. the Defendant, ſhall be 
only anſwerable to him. | 

If ſeveral Defendants Tf there be divers Defendants put into One De- B 
be in one Declaration, claration, an Attorney is not bound by the Rules 


2 more than . of the Court to appear for more of them, than 


| has a Warrant to ap- thoſe from whom he hath Warrant to appear. Paſch. 


pear for. 24 Car. 1. B. R. For their Caſes may be different, 
though the Declaration be joint, and every one 
may chuſe his own Attorney. 12 


Deſendants' Attorney If the Defendant's Attorney doth receive a (; 
S Declaration againſt his Client from the Plaintiff's 
„ Attorney; this Acceptance obligeth the Attorney 
to appear to it. 11 Nov. 1650. B. & 24 Mai, 
Paſch. 1650. B. S. For thereby he admits his Client to be in Court, 
and takes upon him the Defence of his Cauſe. And if an Attorney 
appears for a Perſon without a Warrant, an Action of Deceit lies a- 
gainſt him. Cro. Fac. 521. i | 
Attorney appearing Ik the Attorney appears for his Client, but de D 
x _ de ti bene efſe, that is, If his Client ſhall like and ap- 
70 appear, may return prove of it; if his Client ſhall refuſe to appear, 
the Declaration toPlain- he may in ſome ſhort Time afterwards return the 
ann. Declaration to the Plaintiff's Attorney, with his 
Anſwer, that his Client will not appear, and then he is not bound 
to plead unto it. 14 Nov. 1650. B. S. For this was not an abſolute, 
but a conditional Appearance VVV 
Bond for Appearance Bond for Appearance given to the Sheriff be- E 
. Delivery of the fore the Delivery of the Writ, held good. 1 Keb. 
8 554 ph. 6. | — 
Appearance admit not Though one do appear in Court the Re- F 
en otthe Writ, torn of Turi iſſued forth againſt Fong yet he 
doth not admit the Writ to be good by ſuch his 
Appearance ; for he cannot have Oyer of the Writ, until the Party 
hath declared againſt him. Hill. 22 Car. 1. B. R. For he is arreſted up- 


on 
2 


on a Warrant TRE Appear 22 
6 it m | ance. 
= not {ee mo by the Sheriff Q 7 1 
© Es Thing whic An toe” the Receipt of the V 103 
433 1 mp by 8 and 
On SE Il, - W | . 
truth ane oY F cit s, and may TOY 
eclares agat "266 & "4d and tl ich is not 5 . reju- 
: d ade or 1 4 that —— Pr Plaintiff 1 Defendant ares 
= OF. 1650. B. S. that he is 1 ; all be eſto „ wa 
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appears and 
takes E i 
xceptions for a Defe& in th 
the Writ or R 
eturn, ſuch 
Defect 


0 * 


a. 


Defe& is not aided by the Appearance, unleſs he waives his Excep- 
tion by pleading over. Skinner 553 
Where it aids an ill Writ. Comberb. 111. | 
Where it aids an ill Return or not. id. 294, 332. 
here want of Addition is aided thereby. id. 70. 
Thee Bailiffs, one an Infant, all may appear by Attorney. 
Bid. Ico. 
_ Where a „N Appearance is of Force. Bid. 244. 


Fozmerly tho” a : 
appear at the Day either to ſave a Penalty or his Inheritance. Salk. 64. 


rit was not return'd, yet the Defendant might F 


Bekoze the Act of the fifth of his preſent Ma- G 


in .IN jeſty, the Defendant had but four Days after the 
5th of King Geo.ll. Return of the Proceſs to appear in, but now by 

| that Act the Defendant hath eight Days after the 
Return of the Proceſs to appear in, in all Cauſes where there is no 
Arreſt, and the Cauſe of Action under Ten Pounds; and if the De- 
fendant does not appear at that Time, the Plaintiff may cauſe the 
ſame to be enter'd as in proper Perſon, and proceed thereon upon 
an Affidavit having been made of the Service of the Proceſs, be- 
fore the Judge, a GranmiGoner, or before the proper Officer for en- 
tring common Appearances, and the ſame to be filed gratis. 


And upon every Copy of ſuch Proceſs ſhall be written an Engliſh H 


Notice to ſuch Defendant, of the Intent of the Service of the Procels, 
The Notice. to the Effect following, to wit, A. B. Tou are 
ſerved with this Proceſs, to the Intent that you may 


by your Attorney appear in bis Majeſty's Court of 


at the Return thereof, being 
Day of © in Order to your 


Defence in this Aion ;, and for which ſaid Notice 


no Fee or Reward ſhall be demanded or taken. 


Vide Poſiea Tit. Declaration, Judgment, Scire Facias and 
Wail-Bond, 


Appoztionment. 
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Appoꝛtionment. 


see Common Appurtenant. 


A A Ppoꝛtionment is a dividing into Parts a 


A Rent oz Thing which is dividable, aud *22*oument, whe, 
not entire and whole. And fo2 that the 

Thing out ok which the Rent, Xc. was to be paid, is ſeparated and 

divided, the Rent, &Xc. ſhall be divided, having reſpet to the Parts, 


B There ſhall be an Apportionment where the Where there ſhall be 


the Law. Cro. Eliz. 771, 772. 
C 


Diviſion is not by the Act of the Party, but by an Apportionment, and 


I Leſſee for Years of twenty Acres grants his - Leſſee for Years of 20 
Intereſt in ten Acres, this was an Apportionment Acres, grants his Inte- 


| reſt in roAcres,this ſhall 
at the Common Law. Moor, Caſe 230. be apportioned. 


D - A Leaſe for Years of two Acres rendring Rent, A Leaf of two Acres; 


E Tf the Leſſor recovers in Waſte Part of the 


the Leſſee ſurrenders one Acre, the Rent ſhall be dne is ſurrender'd, the 


: e Rentſhall be ion'd. 
apportioned : Aliter where the Grantee of a Rent- Where 8 » 


Charge purchaſes part of the Land; for there all aRent-Charge purchaſes 


i F : Part of the Land, the 
is extinct. Moor, Caſe 231 ' whole is extincdt. 


Where Leſſor recovers 


Land againſt the Leſſee, there ſhall be an Appor- againſtLeſſee part of the 
tionment. Moor, Caſe 255. 8 


F No Apportionment ſhall be of a Rent-Charge or mall be Apportionment. 


«ior 2 Shall not be of 1 
Rent-Seck, for this is not within the Statute of N ah 2 


Weſtminſter, 3 Car. 2. which gives an Apportion- UWleſtm, 3 Car, 2. 
ment. See 2 Inſt. 503. 


G Uhen a Rent, reſerved upon a Leaſe for Years, How Rent to be ap- 


H A Man hath 


is to be apportioned; if in an Action of Debt for Portioned. 


it the Leſſor demands more than he ought, upon Nil debet pleaded, 

the Leſſor ſhall recover only ſo much as ſhall be apportioned and aſ- 

ſeſſed by the Jury, and he barred for the Refidue. 3 Rep. 24. 4. 

ommon Appurtenant (by Grant Common Appurtenant 

or Preſcription, Danv. 504.) in forty Acres to ten for Catile Levant and 

Acres of Land, for all his Cattle Levant and Couchant fhall be ap- 

Couchant, and ſold Part of ten Acres; the Com- 

mon ſhall be apportioned, and each ſhall have 

Common for the Cattel Levant and Couchant on his Part. Hob. 237. 

8 Rep. 78. b. But if he buys Part of the forty Acres, it is loſt, 170 
a | e 1 Heb. 
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Hob. 28. and 235. Ch. Litt. 122. 4. 8 Rep. 78, 79. But it is other- 


Appoꝛtionment. 


** 


wiſe in caſe of Common Appendant, becauſe it is of Common Right. 


Co. Litt. 112. . 


The Alienee ſhall hold 
pro Particula. 


tem. 3 Car. 2. 


Apportionment upon 
a Leaſe of Freehold and 
Copyhold together. 


It there be Lord and Tenant of twenty Acres A 
by Fealty, and 10s. Rent, and the Tenant aliens 
two Acres in Fee, the Alienee ſhall hold the two 
Acres pro Particula by the Statute of Weſtminſter, 

3 Car. 2. 2 Inſt. 533. 

A Pan leales Freehold and Copyhold (with the B 

Lord's Licence) for Years, reſerving a Rent, and 


_ afterwards grants the Reverſion of the Freehold to 


another, and the Leſſee attorns; the Rent ſhall be apportioned, for 
this waits upon the Reverſion. Cro. El. 604, 605, 622. 


Where Part of the 
Reverſion is granted. 


Where Part of the 
Rent is releaſed. 


A Pan leaſes three Acres for Life or Years, ren- C 
dring of Rent, and afterwards grants the Reverſion 
of one Acre, the Rent ſhall be apportioned. Cy. 
Litt. 144. 8 Rep. 79. b. 

At a Grantee of a Rent releaſes Part of the Rent D 
to the Grantor; this doth not extinguiſh the Refi- 
due, but it ſhall be apportioned ; becauſe the Gran- 


tee dealeth only with the Rent, and not with the Land. Ca. Lit. 148. 


So upon an Eviction, 
or a Recovery by Eigne 
Title. 


Where it ſhall be in 
the Caſe of a ſtinted 
Common. 


Tf the Leſſor enters for a Forfeiture into Part of E 
the Land, the Rent ſhall be apportioned. Co. Litr. 
148. So likewiſe where Leſlee for Life or Years 
is evicted, or a Stranger recovers by an Eigne Title. 
Dyer 56. pl. 14. 

A Man preſcribes to have Common for two F 
Yard-Lands for four Beaſts, four Horſes, and ſixty 
Sheep, viz. When the Land is ſown, to have Com- 


mon after the Severance of the Corn; and when not ſown, to have 


Common all the Year; and he leaſes for Years one of the Yard-Lands, 


the Leſſee ſhall have Common pro Rata. 13 Co. 66. 2 Brownl. 297, 298. 


1 Ventr. 385, 386. 


It ſhall be in Caſe of 
a Rent, where the Moi- 
ety of a Revexſion is ex- 
tended. 


It muſt be by a Jury, 
not upon a Demurrer. 


Upon an Eviction, how 
the Particulars of the 
Land muſt be ſet out. 


If a Leſſor takes a Sur- 
render of Part, there 
ſhall be an Apportion- 
ment. 


It muſt be ſhewn in 
the Avo , or Decla- 
ration for Rent. 


A Pan leaſes for Years reſerving a Rent, and after- G 
wards one Moiety of the Reverſion is extended upon 
an Elegit, he ſhall have a Moiety of the Rent, and it 
ſhall be apportioned. Hill. 10 Fac Cambell's Caſe. 

An Apportionment- cannot be made upon a De- H 
murrer, but it muſt be done by a Jury. Danv. 509. 
Letter E. ah 

Ik to an Avowry for 4ol. Rent, the Plaintiff I 
pleads an Eviction of Part, he ought to ſhew how 
much of the Land in Value was evicted, and how 


much remains. 


I a Leſſor take a Surrender of Part of the Land, K 
there ſhall be an Apportionment; and the Leſſor 
in his Avowry or e ee for Rent ought to 
ſhew the Apportionment, and to demand what was 
due for the Remainder. Cro. Fac. 160. pl. 14. 


3 Where 


Apportionment. 


A @lhere 4. by Contract ſubjects himſelf to one 
Accion only, it can't be divided fo as to ſubje& him 
wo AAS... 0.45 £5 mit. .o 
B Ergo Indorſee of Part of a Sum in a Bill can't 
have an Action for that Part, without ſhewing the 
other Part to be ſatisfied. Bid. | 

C So where the Contract is at firſt entire, it can- 
not afterwards be divided in an Action. Bid. 

D Ag where the Contract is to pay 100 J. per 
Ann. for his Service, an Action lies not for three 
Quarters. hid. 

E So of a Leaſe for Years, at 20 J. per Ann. it lies 
not for any leſs Term than a Year. Bid. 

F And fo of other Contracts for Annuities, Wages, 
Debts, &c. the Contract can't be apportioned. Bid. 

But if in a Leaſe the Habendum be for Years, 

et the Rent may be apportioned according to the 
ddendum. Ibid. 141. 
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Where Action not to 
div DOE 


In a Bill of Exchange 
Entire Contract. 
For Service. 


For Rent, 
For Annuities, Oe. 


Rent. 


Appꝛentite. 


H Ppꝛentice is one that is bound by Inden⸗ 

ture, o2 otherwiſe, to another Perſon, 

1 fo2 a Term of Pears, to learn his oz 
her Art oꝛ Myſtery. 


I No Maſter or Wardens, or Rulers of Fraterni- 
ties, ſhall take for the Entry of an Apprentice into 
their Fraternity above 25. 6d. nor above 35. 4 4. 
for the Entry after his Term is expired, upon the 
Forfeiture of 401. the one Half to the King, che 
other to the Informer. | 

K No Apprentice or Journeyman ſhall be reſtrain- 

[ ed by Oath or Bond from keeping of a Shop. 

E L Neither ſhall the Wardens of the Fellowſhip 

ti , take other Fees than thoſe above-mentioned, for 

the Entry or making free of any Apprentice upon 
the Penalty above-mentioned. 1bd. 


ET; "I 
+ hag; 
e 


See Maler and Servant. 


Apprentice, what. 


What ſhall be paid up- 
on binding and making 
free of Apprentices. 


22 Y, 8. cap. 4. 


Apprentices or Jour- 
neymen not to be re- 
ſtrained from keeping of 
a Shop. 


28 Y. 8. cap, 5. 


Several 


5 WET Jane 8 Ar 
10 Mer 


" Orleisahout Ab-: Srbetal Orders about Apprentices, ſee he Sta- A 
f OR... brot kt 4 Lou 
. . 7 bro 1 
Ae An Action of Covenant was brought in London B 


FE 4 himſelf by againſt an Apprentice for not ſerving out his Time. 
de Cullom of London? He leads in ancy ; the Plaintiff replies the Cuſtom 
andanAdtion Cultom, Of London, That an Infant may bind himſelf with 
upon 2 Breach of his In- Covenants only to ſerve as an Apprentice : And 
dentures. upon a Demurrer the Court was divided, whether 
| it were not a Departure? And thereupon the Court 
gave the Plaintiff Leave to diſcontinue and begin de Novo, and count 
upon the Cuſtom of London, that an Infant may bind himſelf an Ap- 
prentice. 1 Keb. 376. pl. 76. 512. pl. 8 5. Moor, Caſe —__ 
| A By-Law. cannot Covenant for Apprenticeſhip; Defendant pleads C 
make an Apprentice's a By-Law in London, that if any Freeman takes 
egg wy} = iS may the Son of an Alien an Apprentice, the Covenants _ 
puniſh the aten, ſhall be void: Adjudged no Plea; for ſuch By-Law 
cannot make the Covenants void, but may infli& a 
| Puniſhment upon the Maſter. Moor, Caſe 562. 
How diſcharged. An Apprentice is not to be diſcharged by an ori- D 
inal Order of Seſſions. Carthew 198, 366. but 
"x —_—_ held otherwiſe in Salk. 68. 491, © 
How placed out. — Placed by the Juſtices on the Executors of his E 
Maſter, not good. Bid. 231. þ 
When within the Sta= He who uſes a Trade by his Servants, not being F 
care or Apprentice to that Trade himſelf, is within the 
Statute. hid. 162. 
Put Apprentice with- Appeentices to Husbandry but not to Trades, G 


out Conlent. may be put to Maſters without their Conſent. 
Bid. 94. © I. 
How diſcharged. An Apprentice cannot be diſcharged but by Ge- H 
neral Seſſions. Skin. 98. | 
Iid, The Juſtices may diſcharge an Apprentice by I 


5 Eliz. and order the Money to be returned, and 
the Indentures to be delivered up, and this as well where the Appren- 
tice is diſcharged through his own Default, as where for the Default 
of the Maſter. Bid. 108. : 
| Thid. One put out an Apprentice by the Juſtices, ap- K 

| pears after to be an Ideot, the Juſtices may diſ- 
charge the Maſter, and ſend back the Boy to the 
9 Parith, Bid. 114. 
= take an Appren- The Juſtices cannot compel any one to take a L 
; poor Boy to be an Apprentice. Bid. & 3 Mod. 270. 
Wen the Hand-Wii- here the Plaintiff would charge the Defen- M 
ting to be proved. dant with Money received to his Uſe, as his Ap- 
prentice, the Hand of the Defendant to the Inden- 
tures of Apprenticeſhip ought to be proved, unleſs 
the Indentures be inrolled. Skinner. 579. 


3 An 


[ 


C Monz is 


D pet the Executor 


F A Covenant 


H And following a 


I 


K Juſtices may diſcharge an 


66, 


Apprentice; 


A An Ap rentice cannot be bound nor diſcharged 


without Deed. Salk. 68. of 

B De is not aſſignable over, except by the Cuſtom 
of London, to one of the ſame Trade. Salk, 
66, 68. 


is liable in Covenant if. he 


does not inſtruct an Apprentice, or find another 
Maſter. Salk. 66, 68. PASTE „ KS Es | 
E HUhatſoever the Apprentice gains belongs to 


the Maſter, and 
Salk, 68. 


o 
* 


he may have an Action for it. 


between the Maſter and A third 


Perſon, the Servant being no Party, makes no Ap- 
. . 7-- | 
G Service as Apprentice beyond Sea, qualifies 
one to uſe, a Trade in England, within 5 Eliz. 


vide Salk. 67. 


cient without any binding, &. 5 Eliz. a hard 


Law. . Salk. 613. 


Juſtices may compel a Maſter to take an Ap- 


prentice. Salk. 67 and 420. 


* 


Apprentice, and alſo 


order a Reſtitution of the Money given with him. 


Thid. and 490. 


L So the Seſſions may diſcharge him by original 
Order there, ahd order the Money to be returned; 


Salk. 68. 491. 


M An Apprentice 


may gain a Settlement, tho the 


Maſter has none, as an hired Servant. Vid. 133. 


N AnOrder by four Juſtices for diſcharging an Ap- 


prentice, &c. good, tho? the Maſter does not ap- 


pear. 


Salk. 430. 


* 


O But their Power to diſcharge Apprentices ex- 
tends only to ſuch Trades as are named in the Sta- 


tute. Salk. 471, 


Hands and Seals 
Salk. 470. 


_... 
Q And the Order of Diſcharge muſt 


t be under the 
of four Juſtices of the Peace. 


P But in Certiorari to remove ſuch Order, the 
very Diſcharge need not be returned, but only the 
Subſtance thereof. id. 


Trade for ſeven Years is ſuffi- 


I 
How diſcharged, 


7 * 
„ Ne 22 
Where n 4 . # ” 

* not ” "—_— —_— 


the Maſters Executor bound to provide 
for an Apprentice in Huſbandry on 5 Elig. Salk. 


Executor liable 


Where the Maſe: 
may have an Action. 


Wuere the Servant is 
no Party. 4 


Apprentice. 


. Following a Tracks 
ſeven Years. 


Where Maſter com- 
pell'd to accept. 
nere to be diſcharg d. 

Whete held Juſtices 


may difcharge by an O- 
riginal Order. 


Where a Settlement is 
gain'd. 


Diſcharge, where good: 
The Juſtices Power. 


Ho the Oiler of 


Diſcharge muſt be: 


And how to be re» 


turn'd. 


appꝛopꝛiation, See Impꝛopꝛlation. 


F f 


Appꝛovement: 


Appꝛovement, 


Approvement, what. 


3 


"IM Common. 
D Noctanter. 


Ppꝛovement is where a Ban hath Com- A 
mon in the Lord's Waſtes, and the 
Lo2d incloſeth Part of his Maſte foz 
himſelf, leaving ſufficient Common, with 


Enreſs and Regreſs, fo2 the Commoners; this Jncloſing is 
called Appꝛovement. 


Lords of Manors may 
approve. 


20 Y, 3. cap. 4. 
Statute of Merton. 


The Noctanter Statute, 
13 E. 1. cap. 46. 


Treble Damages given 
in an Aſſize. 


3 & 4E. 6. cap. 3. 


All above three Acres 
may be laid open by the 
Lord. 


How it is where the 
Lord doth not leave ſuf- 
ficient Common. 


Treble Damages by 
3 & 4E. 6. c. 3. let, 4. 


Where Tenant Para- 
vail may approve againſt 
Lord Paramount. 


The Statute of Merton, 20 H. 3. cap. 4. gives B 
the Lords of Manors Power to incloſe, 3 {uf- 
ficient Paſture, Egreſs and Regreſs, for the Com- 
moners. 

See the Statute which gives the Noctanter Writ, C 
made 13 E. I. cap. 46. 

Which Statutes by another made 3 & 4 E. 6. D 
cap. 3. are confirmed with an Addition of treble 
Damages to be recovered in a Writ of Aſſize. 

And alſo where Houſes have been built upon E 
Waſtes, what more than three Acres, which ſhall 
be taken out of the Common and laid to it, may 
be laid open by the Owners of the Waſtes. 

Jf the Lord approves the Common, and doth F 
not leave ſufficient Common to the Tenant, he 
may have a Writ of Aſſize. F. N. B. 276, 277. 


Letter B. and ſhall recover treble Damages. Per 


3 &. 4 E. 6. cap. 3. ſect. 4. 
The Lord Paramount may have Common ap- G 
endant in the Lands of the Tenant Paravail to his 
nds which he hath by Purchaſe, and the Tenant 


Paravail may approve againſt the Lord Paramount. F. NM. B. 398. E. 


The Lord may approve 
againſt a Commoner, 
who hath Common 


By the Common Law the Lord may approve H 
againſt any who hath Common Appendant, but not 


a . 
pendanr. * againſt a Commoner by Grant. 2 Inſt. 474. 
Not againſt a Commoner by Grant, 


2 


The 


* 
2 
Y * . . 4 2 . 
- = H 


A The Statute of Merton only extended between 


Lord and Tenant; then came the Statute of Veſt- 
- minſter 2. and ena&s, That it ſhall extend between 
Neighbour and Neighbour ; nay, though it be one 
dwelling in another Town, if the Commons join 
together : Alſo, if the Lord hath Common in the 
Tenant's Ground, the Tenant may approve. 2 Inſt. 
Bote, Neither of theſe Statutes extend to any 
other Common but Coommon appendant or appur- 
tenant to his Tenement, and not to a Common in 
groſs to a certain Number. 2 Inſt. 473. 


B 
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A further Fxpofition 
of the Statute of Merton, 
taeftm; 2. 18 E. 1. c. 46. 
Merton was between 
Lord and Tenant. 
Weftm. between Neigh- 
bour and Neighbour. 


Theſe extend to Com- 
mon appendant or ap- 
purtenant, not to a Com- 
mon in groſs io a cer- 


tain Number. 


(Appoꝛtionment. 

7 See « Common. 
Perteining. = 

'Unity of Poſſeſſion. 


© Fg HE Difference between Appendant and 
Appurtenant, and the Moꝛd Pertinens, 
uſed indifferently koz both. Co. Litt. 
121. b. See the next Paragraph. 


Appurtenant & Appendant, 


Difference between 
Appendant and Appur- 
tenant. 


D Things Appendant are ever by Preſcription, but Things Appur- 
tenant may in ſome Caſes be created at this Day: As if one grant 
Common of Eſtovers to be burnt in his Panoꝛ, theſe are Appurte- 


nant to the Mana. Co. Litt. 121. b. 


E Pards, Orchards and Gardens are Appurtenances 
to a Meſſuage; but Lands cannot be feld to be ap- 
purtenant to a Meſſuage, tho* they be uſed with 
the Meſſuage: For the Meſſuage is a Meſſuage, tho” 


Yards, Oc. are Ap- 
purtenances 10 a Meſ- 
ſuage; but Lands are 
nor. 


the Lands be taken 7 (Hill. 23 Car. 1. B. R.) But it is not fo, if 


the Yards, Orchards an 
becomes but a Cottage or Tenement. 

One Meſſuage cannot be appurtenant to another 
Meſſuage, for both are entire Things of themſelves. 
(Paſch. 24 Car. 1. B. R.) And Things that are en- 


Gardens are taken away from it; for then it 


One Meſſuage cannot 
be appurtenant to ano- 
ther. 


tire, 
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tire, are ſo themſelves, chat th 
as of Part of them, 


Where th ancient af 48 | 45 2 | 
7 | Water-courſes and Eſtovers are appendant or ap- 


Appendants and Apput- 
tenances ſhall continue. 


Appurtenunt and Appendant. 


ey are without Relation to other Things 
or Aden unt upon them. See Title Common. 
here Men have Mills or Houſes, to which A 


urtenant, and they are blown down or burnt, &c. 
y Act of God: If the Owner re- edify them in the 


ſame Place and Manner as before, they ſhall have the antient Appen- 


dants and Appurtenances. 4 Rep. 86. 4. h. 


Land is not properly 
appurtenant to a Houſe, 


Land cannot, as to the Right of the Words um B 
Pertinentiis, be appurtenant to the Houſe; but the 
Word Pertinens ſhall be taken in the Senſe of uſual- 


ly letten or occupied with the Houſe, or lying to the Houſe. Hill and 
4. 1 Plow. 170. See Title Deviſe. 


Tho' Land may paſs 
in a Deed as appurte- 
nant to a Houſe, yet it 
can't be ſo in pleading, 


How long time will 
make -a Thing paſs as 
Parcel or belonging. 


A Conduit and Pipes 
ſhall be an Appurtenant 
to a Houſe. 


The Commencement 
of Common Appendant. 


Although Land may paſs in a Deed as appurte- C 
nant to a Houſe, by the Reputation and Common 
Parlance, and the Intent of the Parties, yet in 
Pleading it ought not to be ſo alledged. Cro. El:z. 
918. pl. 11. 5 9. See Title Deviſe. — 

Land ſhall paſs in a Writ or Leaſe as pertain- H 


ing to an Houſe which hath been occupied with it 


for ten or twelve Years ; for by that time it hath 
gain'd the Name of Parcel or belonging. Cro. Eliz. 
16. pl. 7. Cro. Car. 308. Cro. El. 704. 

A Man builds an Houſe, and eres a Conduit E. 
for it on ſome Part of his Land, and afterwards 
ſells the Land to another; the Conduit and Pipes 
ſhall e ſtill remain with the Houſe, and he may 
amend them. Co. Fac. 121. 

The Commencement of Common Appendant F 
was thus : When a Lord enfeoffed another with 
arable Land, to hold of him in Soccage, the Feoffee 


ad mamitenendum Socce {hall have Common in the Lord's Waſtes for his 
neceſſary Beaſts that manure his Land, which Common Appendant is 
of common Right, and commences by Operation of Law in favour of 
Tillage, and need not to be preſcribed for, and is only for Horſes and 
Oxen who plow the Land, and Cows and Sheep who feed the Land. 


4 Rep. 37. 4. 


Common Appurtenant, 
what. 


Common A ppendant 
may be apportioned. 


But if an Houſe, Meadow and Paſture, as well G 


as arable Land, have had Common, Time out of 
Mind ; this is Common Appurtenant, and not 
Common Appendant. 4 Rep. 27. 4.6. 


Common Appendant may be apportioned, be- F 
cauſe it is of common Right ; and if the Commo- 


ner purchaſe Part of the Land, in which, &c. yet 
the Common ſhall be apportioned; and in what 


Manner, ſee 4 Rep. 37, 38. 


But 


A But in Caſe of Common Appurtenant, which 
is againſt common Right, by Purchaſe of any Part 
of the Land, in which, &c. the whole Common 


becomes extin&t. 4 Rep. 37. b. 


B Qnity of Poſſeſſion of the entire Land to which, ; 


c. and of the entire Land in which, &. ex- 
tinguiſhes Common Appendant. 

C One corporeal Thing cannot be appendant to 
another corporeal Thing; but one incorporeal 
Thing may be appendant to a corporeal Thing. 
Pl. Com. 170. Cu. Litt. 121. 5. op 

D- Common of Turbary or Eſtovers cannot be Ap- 
pendant or Appurtenant to Land, but to an Houſe 


to be ſpent there; for there muſt be an Agreement 


in Nature and Quality. Co. Litt. 121.5. 
E à Seat in a Church cannot be claimed by Pre- 
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cannot. 


7 . . 


' Where 5 Unity et. 
guiſhet Common 1* 


Oft what Things thete 
may be an Appendancy. 


: There muſt be an A- 
greement in Nature and 
Quality. Niue 


A Seat in a Church 


ſcription, as Appendant to Land, but to an Houſe: belongs to an Houſe, not 
For the Seat belongs to the Houſe in reſpect of the '? — 
Inhabitancy. Ca. Litt. : 21. * . | 
Appendancy cannot be made preſently ; but How an Appendancy 
a long Tract of Time. 1 Leon. 26. & | 1 | 
Though Services of a Mannor are incorporeal, An Advowſon may be 
yet an Advowſon may be appendant to them. So —— 3 
may one Advowſon to another. 4 Leon. Caſe 348. won wo —_ 
Arreſt, 
IAttoꝛney. 
85e J Bailiff, 
Piivileges. 

PER __ Sheriff... 

H A N Arreft is when one is taken and re- - An Agel, EL 


/-A ffrained from his Liberty by ſome Legal 


= Officer, who hath, by ſome Legal 
given him fo2 fo Doing, | 8 ga P 


Gg 


roteſs, Authozity 


The 
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Of the Privilege of The Court declared their Opinion, That none A 


the King's\ Servants in of the King's Servants in Ordinary can be arreſted 
Ordinary from Arreſts. vy ithout Notice firſt given to my Lord Chamberlain, 
who cannot privilege any perpetually, but in convenient Time muſt 
either remove ſuch, or make them pay their Debts, the Privilege being | 
* ry 1 avt without Notice do arreſt any ſuch, the Meſſen- 

1 OOO? ger of my Lord Chamberlain cannot reſcue. the 
Priſoner by his Letter, (the Arreſt being lawful) nor his Warrant, 
but the Party is puniſhable for his Contempt; for no Man can know 
the King's Servant by his Face, but he muſt ſhew his Gon. upon 
the Arreſt ; yet the Court allowed the Lord Chamberlain's Warrant 
may, be to take up the Plaintiff that ſued and detain'd, and not the 
Bailiff, if they had no Notice before the Arreſt, that he was the 
King's Servant. 2 Leb. 3. „ 5 "PT 

* P The King's Servant is not fo privileged from B 
cer he Sheriff ougit t Arreſts, but that the Sheriff ought to return his 

| | Writ, unleſs he ſheweth his Privilege on the Ar- 

| . reſt. 1 Leb. 40. pl. 18. : 

Arreſt after Eſſoin- See where Arreſt after Eſſoin-Day is void, C 
Day, where void. 1 Keb. 718. pl. 1 | 1 | q | 

The Oueen's Servants The Court di ed one being committed by D 
have no _—_ - we > ac Vice-Chamberlain 2 Meſſenger * 

| hbhers for arreſting her Servant; and per Cur. ſuch 
have no more Privilege than a Servant of aQueen Dowager, but only 
the King's Servants and Parliament-Men. . [bid. 842. pl. 33. 

; Ik a Sheriff make a Warrant to arreſt a Man, E 
wet Peers Wait and the Bailiff arreſt him accordingly, and that 
deliver'd, is a Treſpaſs. before any Writ delivered to the Sheriff, it is with- 
TO --—-ont-all Controverfy a Treſpaſs, tho* a Writ be de- 
livered afterwards. 1 Saund. 298, 299. vide 2 Keb. 173, 838. 

Arcef before win That an Arreſt before the Writ actually ſued F 
ſued out, not juſtifiable out is not juſtifiable by Antedate, 3 Keb. 21 Zo 
by Antedate. pl. 21. Th q = A * G 

Note at by a Statute 9 10 V. 3. cap. 25. 
K. Fe It is enacted, That every Officer or Clerk - the 
the Writ. Courts of WW; eſtminſſer, ſhall ſet down the Day, 
f and Year of his Signing any Writ of Arreſt, upon 

ſuch Writ, and duly enter the ſame ; oh Penalty of 101. 


Bailiff not to te: That no Bailiff or Sheriffs Officer ſhall pre- H 


3 e eee og” to : exact OT. take from any Perſon on in 

2 Jucgment, bu in re- his Cuſtody by Arreſt, any Warrant to acknow- 

| — — © a en. but ks Preſence of an At- 
. torney for the Defendant, which Attorney ſhall 

then ſubſcribe his Name thereunto; which ſaid Warrant ſhall be pro- 

duced when the ſaid Judgment ſhall be acknowledged: And if any 

Bailiff or Sheriff's Officer-ſhall hexeafter offend, or do contrarywiſe, 

he ſhall be ſeverely puniſhed for ſo doing. 'Paſeh. 15 Car. 2. Regis. id 
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A Ff an Action be entred in either of the Coun . kao... 
ters in Londsx, A Serjeant May arreſt the Party ; Jet Ge Coin 
without the Sheriff's arrant: in. 22 Car, 


B. K. Sheriffs Warrane, E an 
For the Entry of the Action there, is a Warrant in Action be enter d 
La 


w for the Arreſt, and the. 8e $ at the Counters, 
and may take Notice of ſueh Entries; it being the Cuſtom of i 
ty, uſed Time out of Mind. IR Iv 5 
h 0 Nu Chief Juſtice, Mich, 1658. I One be & Kiez 81 if of 

by it of the Count „ Within a 2 County * 12 
* Arreſt is berty, good 


Sheriff is Sheri of the whole W onirtas. 

the Bailiff of the 1 may have his Action againſt 
ing of his Liberty; ut upon a Quo minus a Sheriff 
Liberty, and execute it znpune. e 
the Court ought not to be arreſted 


for any Thing which is not Criminal ; becauſe he ma? Clerk of the Cour 
is ſuppoſed to be alwa 


; not be arreſted for 
AWays preſent in Court, and muſt any Thing not crimi. 
anſwer the Plaintiff her 


oth arreſt him is puniſhable by the Court. 77%. 
And therefore ſuch an Arreſt ;c : 
Law warrants nat. | 


to de arreſted upon ev ſlight A Man ought not to 
'3 but there ought to de — dite , aten 
their Suſpicion, before he is to 

De re precious Things in the 
(4 Micb. 16. 9. B. &.) and to be Preſerved as much 


| rage > prefume ar his Peri , {pecial. Bail Is not Te- 

| t, Or - cauſe to be made Out, any Pre- ted. 
ept or Writ, with a Clauſe (Ac etiam Bille, G.) agaihſt any Heir, 
xecutor, Adminiſtrator. Bor in any Cafe whatſoever, where by the 

_ WO of the Court ſpecial Bail is not — | 
and that if the Dafendane ſhall be lawfully deli , Defendant lawfully de- 
ene hal ge b. e ay Proc, th fag e 


an not uit of the ſame Plain. 
ths Gard, Virtue of another - Proceſs, at the Suit of tif, Puniſhment of At. 
5 e Plainti 


r e laintiff: And if at Attorney or Plain- Fendi ati of 
Hh, in the faid Proceſs : 
miſſes, the Name of. « ſhall be put out of 
the Roll of Attorne 


"KO SYS; and as the Plaintiff in 
Mie faid Procels nated, fiel vel, thed, as the Cort 
m Atreſ ' : | Nen Perſons not Privileged 
is Attendance upon his Buſineſs 8 -E f 110 15 
Court of Juſtice, ilome other Ways privifeged Courts. : wn 
by ſome ſpecial Ru] rt, may be | 

went ins arreſted 


ter may arreſt Without 


Without a 


—_— — — 2 


116 Arreſt. 


arreſted in Veſtmin Hall, L the Courts fitting there. Mich. 1649 
B. ad. it 2200 Nen. often done; for it is not the Place, bur er 
Buſineſs arid Employment that protects the Parties. 

Attemner. Cie, bein. Ik an Attorney, Clerk or Officer unt is privi- A 
arreſted, 2 giving 2 2 leged be arreſted, and give a Bail-Bond, he 
Bail-Bond, loſes his i. loſes his Privilege, and muſt put in ſpecial Bail, 
_ or give an Ap arance-as the Cauſe ſhall Toquire 1 - 
for he ought to. have lain by it eil he had obtain'd a Superſe edens, or 
Rule of Court for his Diſcharge: 5 and fo it was held in tt Caſe of 
Mr. Foulkes the ry Breium. 

By an Act, 13 Car. 2. cap. 2. Entituled, 10 B 
Aft to prevent vexations and oppreſſive Arreſts and 
Delays of Suits in Law, it is Enafed, & That 
0e W PP by Proceſs out of the King' s Bench, or Common 
« Pleas, not expreſſing the Cauſe of Action, ſhall only enter into a 
. Bond of 40 l. with Securit - for his Appeatance | 

id 2 7 . 4 according to Statute of 23 £ I. 6. cap. 10. 

| That upon entring = an Appearance the Bond C 

| ſhall be ſatisfied. 4d 1 ah TR * 9 
oy That if any Perſon maliciouſſy, or for 

fling 8 4 — Vexation or Houble, cauſe any one to y, arreſted 

Man's Name, and with- at the Suit of another Perſon, where there js no 
bur his Order. Cuaꝛuſe of Suit, or at the Suit of another Perſon, he 
not knowing thereof, and being thereof convicted, 

Mall ſuffer ſix Months Impriſonment without Bail ; and ſhall before 
he be diſcharged, pay the Party grjeved- treble Damages and Coſts, 

and 10 l. to the Plaintiff named in the Action, | 

Seltz. cap. 2. Def. 4. which Forfeitures muſt be recovered by Action of 5 
1 a 1 Debt. 8 Eliz. cape 2. Sect. 4. | 

A Bailiff cat'c break A Bailiff can't juſtify the breaking open of. an E 
Man foros * wh 2 Houſe to execute Proceſs for a Subject. But if the 

Au Doors are open, he might — and make an Arteſt 
3 ON jaſtifiably. Co. Car. 537. pl. 2. 538. 

An Arreſt, what. It is not ſufficient for a iliff Coho hath «War: F 

Whatis not anArreft rant againſt a Man) to ſay, I Arreſt you at 'the 

7. "MV 4 A. B. Plaimiff in thè Mrit; but the Oth- 
cer 1 actually lay hold of him, or touch him, otherwiſe iti is no 
Arreſt. Trin. 3 ale B. R. Cro. Face 486: 

An Arreft in the Night is Liwkili 80 Well at thi G 
wa 1 | the Suit of the Party, as at the Suit of the King. 9 Rep. 
hs] 65. 4. 66-4. See more in Title Sheriff; Cro. Jac. 486. 
What Bailiff is not A Swoꝛn and known Bailiff need Hot to ſhew his 
2 al Warrant, although the Party demands it; neither 

; 9 wy other Bailiff bound to ſnew his Warrant un- 
IIeſs demanded. 9 Rep. 69. 4. 6: Cro. Fac. 86. 
How o juſtify an En. Ho to guflithi the Entry into the Houſe of a H 


try into a Stranger's 
Fouſero make axe Stranger to make an Arreſt, Lutw.-1432, 1433. 


Where 


The Act for prevent- 
ing vexatious Ae 


* 


— 
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A Mhere an Action will lie for vexatious Arreſts Where an Action lies 
in inferior Courts. Lutw. 1571, 1572. 1 _ 
B All Arreſts upon a Sunday are void, by a Statute An az upon a 
made tempore Caroli Secundi; which ſee Poſtea in Sunday, is void. 
Title Sunday. 29 Car. 2. cap. 7. 29 Car, 2. cap, 7. 
C Note, That by a late = 5 == oy wa 5 r of . 
ter preventing Eſcapes out of the Queen's Bench an l ce Ring" 
Hair Priſon It "i Enafed, © That it ſhall be r Priſbas 
„ lawful to apprehend and take upon the Lord's 
Pay any Perſon or Perſons, by Virtue of any Warrant or Warrants, 
granted in Purſuance of this, or of all former Acts for that Purpoſe. 
D An Arr eſt on a Sunday Is vbid, and the P arty may Sunday. 
have an Action of falſe Impriſonment. 1 Salk. 78. 
E But if the Bailiff be prevented from touching, Where an Aſſault. 
by the Parties offering to ſtrike with a Weapon, 
'tis an Aſſault. 1 Salk. 79. 4 
F And if the Bailiff once toucli him in the Arreſt, When to break open 
he may purſue and break open the Houſe to take YO 
G Oz he may have an Attachment, or return a Attachment. 


Reſcue againſt him. Did. 


H here there are two Sheriffs, the Arreſt or Neglect of Sheriff, 


Neglect of one, is the Aﬀeſt or Neglect of both. 

1 Salk. 152, | 

; ye in Court 1s privileged from Arreſts. Com- Party in Court: 
erb. 29. : 

K So in going or returning, if his Appearance , Joing ot returning 
there be neceſſary; but a privileged Perſon arreſt- n ence. 

ed muſt give in Bail and plead. 1hbid. 390. 

L Wailiffs may open inner Doors to arreſt, but 5 open an outet 
not the outer. Bid. 327. TO" 


M The Defendant was arreſted in the Temple, the Arteſt in the Temple. 


Q An Arre 


Court made him give Special Bail. 3 Salk. 45, 205. 
N Arreſt in the Night is good, 3 Satk. 46. In the Night. 
Upon an Arreſt in Veſtminſter-Hall upon meſne Perſon attending the 
Proceſs, ſitting the Court, the Defendant may be Courts at Weftminfter. 
_ diſcharged upon Motion, but not if upon an Exe- 
cution, but the Bailiff is puniſhable. 3 Salk. 46. 
P Uhere one is in Cuſtody for not appearing to How the Committitur 
an Action; and alſo to anſwer an Information, the muſt be. 
Committitur muſt be on the laſt Recognizance. 
Modern Gules in Law and Equity 194, 196. 
| 7 of an Ambaſſador's Servant was ſet Ambaſſador's Ser- 
aſide, being contrary to the Statute of the 7th of ant. 
Queen Anne, cap. 12. Mod. Caſes in Law and E- 
quity 288. 
R After an Arreſt the Plaintiff muſt declare with- When to declare. 
in two Terms, or the Defendant may have a Syper- 
ſedeas. Mod. Caſes in Law and Equity 306. | 
h 


H Where 


118 Allent. 
Arreſt ef a Perſon Where a Man was going from Court, where he A 
coming from the Court. had been to confeſs an Indictment for an Aſſault, 
and the Plaintiff in an Action for the ſame Aſſault 
gets him arreſted, the Court would not grant an Attachment, becauſe 
there was no Affidavit charging him to have had Notice that he was 


going there for that Purpoſe. 6 Mod. 90. | 
How to be made, The Bailiff pronounced an Arreſt, but laid not B 
Hands upon the Defendant. It was held no Arreſt 
or Reſcous for taking him away. 6 Mod. 173. 
| I Salk. 79. 4A 
What is no Reſcous, Tf one hinders a Bailiff from arreſting a Man, C 
it is a Contempt to the Court, tho' no Reſcous. 


6 Mod. 210. | 
What to be conſtrued A Balliff ſtay'd below in the Street at the Door, D 
an Arreſt, | and ſent his Follower with the Warrant up three 


Pair of Stairs in Diſguiſe, who laid Hands upon 
the Priſoner and told him he arreſted him; the Priſoner got from 
him and got down the firſt Floor; the Defendant being below in his 
Shop, ran up before the Bailiff and open'd the Door and put the Pri- 
foner in, and would not ſuffer the Bailiff to go and take him. Q. If 
a good Arreſt; it ſeems not in 6 Mod. 211. 


| "# 
Battery. 
Aſault, Sec Treſpaſs, 


ration ought to be. 


a, Coꝛpoꝛation. 
Executoꝛs. 
How the Aſſent of the HE Aﬀent of the Majoꝛ Part of a Coz⸗ E 
on eee pozation to an Aﬀ ought to be Simul & 
Semel, otherwiſe it is Aſſenſus, not Con- 


ſenſus. Dav. Rep. 48. a. | 


Where an Aſſent after Sometimes an Aſſent after an Act done ſhall F 
2328 —_ give Force to it ab initio: As an Attornment to a 
Grant of a Reverſion; or an Agreement to a Diſ- 
ſeiſin, made to the Uſe of J. S. makes him a Diſ- 
ſeiſor. Dav. Rep. 44. 
and where not. But where a Jointreſs within 11 H. 7. ſuffers a G 


Recovery without the Aſſent of him in Reverſion, 
who 


3 


©. 


_ Allets, "0 
who afterwards releaſes to the Recoveror by Fine; this Aſſent comes 
too late, and ſhall never relate to the Recovery, to make it good. 
Dav. Rep. 48. 2 


A The Aſſent of an Executor to the firſt Deviſee An Aſſent to the frſt 


of a Term, is alſo an Aſſent to him in Remainder. CE is 9 Aſſent to 
March 136. . 


B The Spiritual Court may compel an Executor to How an Executor may 


C 


148. See Bennet and Fox. Ibid. 12. | 
F A Reverlſion depending upon an Eſtate Tail, is _ Reverion upon an 


aſſent to a Legacy out of a Leaſe. March 97. So de compelled ro afſent- 
alſo may a Court of Equity. 


2 


Allets. 


Executoꝛ. 
See Heir. 


\ Stets are of two Sozts, Aﬀets Real, Aſſets, what. 


and Aﬀets Perſonal. Aﬀets Real are Aſſets Real and Pct: * 


where a Man is ſeized of Lands in Fee- ſonal, what. 
Simple, and dies ſetzed ; the Land which de- 

ſcends to his Heir, are Aﬀets Real: And where he dies poſſeſſey 
of any Perſonal Eſtate, the Goods which come to the Hands of 
the Executoꝛ, are Aﬀets Perſonal, 


D Lands which come to the Heir by Purchaſe ſhall What Lands ſhall be 


not be Aſſets; it's only Land by Deſcent which Ales. 


{hall be Aﬀets. | | | 
Whether an Luk of Redemption in the Heir _ Whether an Equity of 


of the Mortgagor be Aſlets in Equity. Chanc. Rep. a be Afſers in 


not Aſſets; becauſe the Tenant in Tail may bar it Fftate-Tail, nor Aſſets 
whenever he pleaſes. 6 Rep. 58. b. | 
diſcent, the Plaintiff replies, that he had Aſſets, but Piaia er Zeltes and the 
ſhews not where; and after a Verdict, the Judgment he muſt Ber where 
was revers'd upon a Writ of Error, for not ſhewing they are. 
where the Aſſets were. (yo. Fac. 502. pl. 13. 

Þow to pay Aſſets, quando acciderint. See Co. How to pay Aﬀets, 
Car. 373. Where Mary Shipley's Caſe, 8 Rep. 134. 4. 1% ee. 
was denied to be Law; but afterwards between Noel and Nelſon, 
2 Saund, 226, and 1 Ventr. 94. upon a Judgment in the Common 

| Pleas 


G In Debt againſt an Heir who pleads Riens — Where an Heir pleads 
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120 Allets. 
Pleas affirmed in the King's Bench, afteAwards in Parliament, it was 
adjudged according to Mary Shipley's Caſe. 5 | 
An Executor ſhall be The Jury find Aſſets in Ireland, it is Surpluſage ; A 
charged with Aſſets in for if an Executor hath Goods in any Part of the 
any Part of the World. World, he ſhall be charged in Reſpect of them. 
6 Rep, 47. 4. 
Aſſets to part of the Allets are found to Part of the Debt, upon plene B 
Debt, upon plene admi- adminiſtravit; yet the Judgment muſt be of the 
9 whole Debt, de honig Teſtatoris fi tantum, & c. viz. 
The common Judgment againſt an Executor, and 
upon producing of the Poſtea, the Sheriff will return upon the Fieri 
factas de bonis 1 a Devaſtavit, for ſo much as is found upon 


the Verdict. 8 Rep. 134. Cro. Car. 167. pl. 13. 
| l Lands of Cæſtuy que Tru ſhall be as liable toExe- C 


Lands of Ceſti que Truſt a ; f 5 
ſhall 2 cutions, as if he himſelf had been ſeized. So alſo 
if he dies and leaves Lands to deſcend to his Heir, 


they ſhall be Aſſets by Deſcent. 29 Car. 2. cap. 3. See Title Uſes. 
_ Againſt fraudulent See the Statute of 3 & 4 V. & M. cap. 14. D 
1 1 For Relief of Creditors againſt fraudulent Deviſes; 
u. & H. cap. 14. 
3 try "ral 7 = "x by 6 G. 7 V. 3. cap. 14. See alſo 
What Money ſnall not @{there Lands are deviſed to be fold by Execu- E, 
be Al tors to a particular Uſe, the Money thereof being 


in the Hands of Executors, ſhall not be Aſſets for Payment of Debts. 
1 Leon. 87. Caſe 107. Fo | 
What ſhall be Aſees, An Infant is made Executor, and Adminiſtration F 
is granted to B. who had 100 J. in his Hands; 


when the Executor came of Age, he then proves the Will, and re- 
leaſes all Actions to B. This ſhall be Aſſets in his Hands. 3 Cre. 
Eliz. 43. pl. 3. 

Leaſes are Aſſets topay Leaſes are Aſſets to pay Debts, notwithſtanding G 


Debrs, notwithſtanding the Aſſent of the Executor to the Deviſe of them. 
the Executor's Aſſent to 
Chanc. Rep. 257. 


he Deviſe. . 
; ee is Aſſets, An Eſte for the Life of another, is Aſlets, but H 
| not diſtributable. 3 Salk. 137. 
The like. What ſhall be Afets and when, and what not. I 
The like, Ibid. | 


Ik A. takes a Bond for another in Truſt, and R 
dies, this is not Aſſets in the Hands of 4's Exe- 
cutors. 2 Salk. 79. 

The like. So if the Obligee aſſigns over a Bond, and co- L 
venants not to revoke, and dies; this is not Aſſets 
in the Hands of the Obligee's Executor. Lid. 

The like. It the Executor of a Leſſee for Years enter, exc. M 
; no Part of the Profits but what is above the Rent 
_ + is Aſſets. 1bid. | 

Where not Aſſets. Foz the Rent is received by the Executor as N 

Tertenant, and is appropriated to the Uſe of the 
Leſſor. 1bid. 
3 Quere, 


Alignment. e 
A Quere, the Diſtinction between legal and equi- Legal and Equitable 
— Aﬀets, and how far either ate liable. 2 Salk; Alete. | 


p? "aun how far Lands are liable to pay Debts, of Lands; 
are to be conſidered as Aſſets. 2 Sakk. 80. 
Outlaw2zy upon Meſne Proceſs does not make Outlawry. 
the Debt a Lien upon the Land. Bid. * 
C And the bringing an Action of Debt upon a Lien by the Judgment. 
Judgment is no waver of the Lien created by the 


; 1 9 Bid. 
D There a Debtor pays the Teſtator's Debts to A. What Aſſets, and 


with Conſent of Executor, tis Aſſets, aliter with- Vat not. 


out Conſent. 2 Salk. 207. 
E @Qnleſs the Executor brings an Action and re- The like: 
2 and then *tis Aſſets even before Execution. 
What makes compleat Afets to charge the Heir, When the Heir my 


&c. Mod. Caſes 42, 43. 


F 


Aſlignment. 
ee EY (Covenant. 
— .) e 

| (Releaſe. 


. Slignee is he to whom a Thing is What and who is an 
appointed oz aſſigned to be occupied, Affgnce. 
patd oz done, and is always ſuch a Per- | | 
fon which hath the Thing ſo aſſigned in his own Right, and fo2 
himſelf, Terms of the Law, 31. a. 


H That ſhallbe a good Aſſignment of a Debt, and What ſhall be & good. 
other Things, and what not; See Style” s Rep. 62, | Aſligament. 
93, 349. 
1 Alſo, who ſhall be ſaid to be 2 proper Aignee, | Whoan Aſſignee and 
- who 1 =y 407. Caſe 1. 8 = 
om to declare againſt an Aſſi ee of a Term. exe dec aunt F 
1. 366. - 20 an Aſſignee of a 


L Declaration i in Debt for Rent i in Anal is good Declaration in Debt for 


ood o 
without ſhewing mean — On Demurrer. | — — 


Rayn. 289, 390. ing mean Aſſignmetits. 
I i Tf 


122 Aſſignment. | g 
If Lefize for Years Tf Leſſee for Years aſſigns all his Term to come A 
aligns bis Term 15 in his Leaſe over unto another, he cannot reſerve 
N a Rent; for if he do, ſuch Reſervation is not good, 
becauſe the Leſſee hath no Intereſt in the Thing, by reaſon of Which 
the Rent reſerved ſhould be paid, and where there is no Reverſion, 


there can be no Diſtreſs. (Paſeb. 24 Car. 1. B. R. 21 Apr. 157 25 In 
the Caſe of Leach and Davy, upon a Trial at the Bar. But it fee 


o 


Debt will lie upon it, as on a Contract, if ſealed by the Aſſignee, and & 


that upon the firſt Default, 


Leſſee aſſigns a Moiety 
of the Land; and Leſſor 
brought Debt againſt 
him for a Moiety of the 
Rent, and held good. 


A Leſſee aſſigned a Moiety of the Land for the B 
whole Texm; the Leſſor brought Debt againſt the © 
Aſſignee for the Moiety of Rent: And moved in 
Arreſt of Judgment, that the Privity of the Eſtate 
and Contract both in this Caſe remained intire with 


the Leſſee, and ſo his Aſſignee of a Moiety not chargeable : But the 
Court held, that the Aſſignee having the intire Eſtate in the Moiety 
of the Land, had Privity of Eſtate ſufficient” to be charged by the Lef- 
ſor with the Moiety of the Rent. 2 Lev. 231. ETD 


Aſſignee of a Reverſion 
may maintain Covenant 


The Aſſignee of a Reverſion may maintain Co- C 
venant for Repairs, although the Aſſignees are not 


for Repairs * honed named in the Covenant in the Leaſe. I Lev. 109. D 


nained in the Le 
So he may in the 


County where the Leaſe 
is made. Contra of Debt. 


Grantees of Reverſions 
to take Advantage of the 
Conditions to be per- 
formed by Leſſees. 


32 N. 8. cap. 34. 


Forfeiture; and m 


An Allignee of a Reverſion may maintain Cove- 
nant in the ares where the Leaſe is ſuppoſed to 
be made, otherwiſe of Debt. Lid. 259. 

. Gzantees and Aſſignees, and their Heirs, Exe- F 
cutors, Adminiſtrators and Aſſigns, ſhall have and 
enjoy the like Advantages againſt the Leſſees, their 
Executors, Adminiſtrators and Aſſigns, by Entry 
for Non · payment of Rent, doing Waſte, or other 


ay alſo have Actions for not performing Conditions, 


Covenants or Agreements contained in their Leaſes and Grants, as 
the Leſſors and their Heirs could have had; and ſo the Leſſors ſhall 


have againſt them, 


Where the Aſſignor 
is out of Poſſeſſion, the 
Aſſignment muſt be up- 
on the Land. 


32 H. 8. cap. 3 4. ex- 
tends not to Covenants 
upon Eſtates in Fee or 

ail, but only for Life 
and Years. 


Debt lies againſt the 
Leſſee after Aſſignment, 
but it lies not againſt 
him by the Grantee of 
the Reverſion after his 


ate 


* 1 
* 
* 
* 


- 
4 


doth not lie for the Reverſioner- a 


as if they had been their own Leſſees and Grantees, 


Where a Leſſee is out of Poſſeſſion, he cannot E. 
aſſign over his Term off from the Land, but muſt 
firſt enter and re- continue his Poſſeſſion, or elſe ſeal 
and deliver the Aſſignment upon the Land. Dal. 81. 


pl. 20. 


The Statute of 32 H. 8. cap. 34. doth not ex- G 


tend to Covenants upon Eſtates in Fee or in Tail, 


but only upon Leaſes made for Life or Years. 
Cro. Eliz. 863. $ 40. Co. Lit. 215. 4. | 
Although Le 

lies againſt him by the Leſſor or bis Heir. But 
where Leſſee aſſigns over his Term, and the Leſſor 
his Reverſion, the Privity is determined, and Debt 


Leſſee. Moor, Caſe 472. 28 0h 1 FE: 38" . 
2 A2 Leſſaz 


a 


ee aſſigns over his Term, yet Debt H 


8 n nne 


A Ik Leſſee for Years covenants to r f 
the Term, it binds all Aſſignees and others, into 


1 2 * 9 bo 0 . + 4 2 * 
Alignment. 


ir during 


whoſe Hands the Eſtate comes. 5 Rep. 17. b. 


B A Leſſoz covenants that if the Leſſee or his Aſ- 


ſignee be diſturbed for Reſpite of Homage, he 
ſhall defalk ſo much as is levied out of the Rent; 
the Leſfee aſſigns his Term: And adjudged that this 
is a Covenant which runs with the Land, and the 


Aſſignee ſhall have the Benefit of it. Cro. Car. 137. 


C It Rent be reſerved to him and his Aſſigns, a 


D 


E Covenant 


F 


G Caſe in Cro. 


[ 


a Deviſee is not an Aſſignee to take, Per North Chief 
Juſtice. 2 Mod. 93. in Margin «© 
Tf a Leſſee aſſign his Term, the Leſſor may 
charge the Leſſee, or his Aſſignee, at his Election. 
And if he accepts the Rent of the Aſſignee, he hath 
determined his Election, and ſhall not have Debt 
againſt the Leſſee for Rent due after the Aſſign- 
ment ; but Covenant I conceive he may have. 
3 Rep. 24. b © in” 
for Rent lies againſt the Leſſee b 

the Grantee of the Reverſion (after Alligninent ) 
there being an expreſs Covenant; and this altho 
Acceptance of the Rent had been pleaded. 3 Lev. 
233. See Cro. Elix. 617. pl. 2. Cro. Face 309. pl. 8. 
Cro. El. 328. pl. 1. | | 
The Plaintiff 
the Reverſion. Curia. Per 32 H.8..cap. 34. the Re- 
verſion is veſted in the Plaintiff, but not to diſtrein 
or bring Debt without Attornment; but he may 
bring Covenant without Attornment. Woodward 
vers Marſhal, 8 V. Vide Brett and Cumberland's 
Cro. Fac. 522. Becaule the Statute trans- 
fers to the Aſſignee the Privity of Contract, with- 
out more Ceremony: But the Diſtreſs, or Action 


defalk the Rent in caſe 
of Diſturbance runs with 
the Land. | 


ph. I 1. 1 38. 


Where a Deviſce is 
not an Aſſignee to take. 


Where Leſſor may 
charge Leſſte or AL 
ſignee. | 


Election determined by 
Acceptance. 


Covenant lies for Rent 
againſt the Leſſee, by 
the Grantee of the Re- 
verſion, after Aſſign- 
ment. 


brings Covenant as Aſſignee of Aflignee of a Rever- 


ſion brings Covenant, 
it lies without Attorn- 
ment, but cannot diſ- 
trein ſans Attornment. 
32 9.8. cap. 34. 

But now note, That 
Attornments are taken 
away by a Clauſe in the 
Statute for the Amend- 
ment of the Law. 


of Debt, is a Remedy incident to the Grant of the Reverſion at Com- 
mon Law, and therefore the Forms required by the Common Law 


are to be obſerved. Lev. 259, 260. But Attorn- 
ments are now taken away by the Statute of 4 & 5 


4&5 Ann. Beg. 


Anne, for the Amendment of the Law. See Title Attoꝛnment. 
HA Pan leaſes by Indenture, the Leſſee covenants 


for himſelf, his Executors (not Aſſigns) to repair 
the Houſe. Covenant lies againſt the Aſſignee, 
though not named, it being for the Support of the 


Premiſſes demifed. 5 Rep. 24. b. 


Covenant lies againſt 
theAſſignee, though nor 
named. 


So alſo where the Covenant is to allow: every Year fifteen Actes for 
Paſture, abſque Cultura ;, becauſe it is for the Benefit of the Eſtate ;' 
which ſhall bind him, though not named: But to do a. collateral Act, 


as to build a Wall de novo, or the like, ſhall not 


And where it lies not 


bind him, unleſs named. Cro. Fac. 125. pl. 11. 126. wales named. 


Covenant 


124 


fignee to pay yearly to covenanted to pay yearly during the Term 404. to 
J. 40 r and to repair. the Chürchwardens of rd | 
Adlon brought for the and leave them ſo at tHe End of the Term; and for 


405. this Rent and the Repairs the Action was brought, 


4 2 and upon a Writ of Error, Judgment was reverſed; 
able ith the phe s, per aN the Aſſignee is Loc chargeable with the 
Annum. Covenant for the Payment of the annual Sum, it 
Alſo tit ſhewn for being a meer collateral Covenant. Alſo, it is not 
what Time the Sum was ſhewh for what Time the Sum was in arrear. Cro. 
in arte. Fac. 438. pl. 10. 439. 5 Rep. 16. 5. Cro. Car. 207. 
What Covenants Al. Covenant was brought for Rent againſt the Aſ- 
ſignees ate chargeable ſignee of the Leſſee, who pleads, That before any 
— Rent due, he aſſigned to 7. S. and upon a Demur- 
rer it was held a good Plea: Becauſe this is ſuch a 
Covenant as runs with the Land. (2 Fac. 2. B. R.) 
Privity of Eſtate. The Aſſignee is only chargeable in reſpe& of the 
Privity of Eſtate; but it will ſtill lie againſt the 

Leſſee upon his Covenant. See Cro. Eliz. 328. pl. I. 

| See poſtea. | 3 1 
But one Breach can If one brings an Action of Debt upon an Obli- 
be aſſigned for the gation that was given for Performance of Cove- 
Breach of a Penalty. nants, upon Suppoſition of Breach of Covenants, 
he could formerly aſſign but one Breach of Cove- 
nant in that Action: (Trin. 22 Car. 1. B. R.) For the Aſſignment of 
one Breach (if proved) is enough to maintain his Action, and is a 
Forfeiture of the whole Penalty. But where a Man brings an Action 
of Covenant, he may aſſign twenty Breaches, if there be ſo man) 
Covenants; for there is a particular Damage to the Plaintiff for the 
Breach of every particular Covenant: And a ſeveral Iflue muſt be 
$4 o oat taken upon every ſeveral Breach. And now by a 
9 963+ 0s '* late Statute made 8 & 9 V. z. cap. 10. the Plain- 

tiff 2 0 in an Action upon ſuch Bond, aſſign as many Breaches as he 
pleaſeth. See Title Conditions. go p ae 

OR TS? CUhere a Bond is aſſigned over, with a Letter o 

1 „ Attorney therein to ſue, and a Covenant not to 
Attorney to recover to revoke, but that the Money ſhall come to the Uſe 
their own 2, in which of the Aſſignee, altho* the Obligee be dead; yet 
to revoke. the Court will not ſtay Proceedings in a Suit upon 
the Bond in the Obligee's Adminiſtrator's Name, 
though proſecuted without his Conſent : For that thoſe Aſſignments 


to receive the Money to the Aſſignee's own Uſe, with Covenants not 


to revoke, and alſo with a Letter of Attorney in them, although they 
do not veſt an Intereſt, yet have ſo far prevailed in all Courrs, that 
the Grantee hath ſuch an Intereſt, that he may ſue in the Name of the 
Party, his Executors or Adminiſtrators. Paſch. 12W. B. R. Deering 
and Carringdon. Fo * 5 


9 


A Statute 


| Corennt +juint AE — Covenant againſt an Aſſignee, where the Leſſee A 


\ 


Alignment. 


4 A Statute Merchant or Staple, or Bond, Gc. 
cannot be aſſigned over to another, ſo as to veſt an 
Intereſt, whereby the Aſſignee may ſue in his own 
Name, but they are every Day transferred by Let- 
ter of Attorney, Oc. Mich. 22 Car. B. K. 

B Foz Aſlignment of Bail-Bonds, by the Statute of 
4&5 Anne. See Title Bail-Bonds. 


C here a Man ſues an Aſſignee for Rent, he 


needs not to ſet forth a Deed of Aſſignment: But 
when he makes a Title under a Deed of Aſſignment, 
or juſtifies under it, there he muſt ſhew it. 4 Fac. 
B. R. So if it bean Aſſignee of an Aſſignee. Cro. 
El. 373. pl. 21. and 436. pl. 52. | 

D Tenant by Elegit cannot aſſign before actual 
Poſſeſſion, becauſe it is a Choſe in Action. But a 
Sale of the Land after the Delivery by the Sheriff, 
and ſealing of the Deed upon the Land, ſhall be 
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A Statute, or Bond, 
not aſſignable to transfer 
an Intereſt. 


For Aſſignment of 
Bail Bonds. 9222 

4K& 5 Ann. 

Where an Aſſignee is 
ſued for Rent, the Plain- 
tiff need not ſet forth the 
Deed of Aſſignment. 

But where Title is 
made under it, he muſt. 


What Aſſignments by 
Tenant by Elegit ſhall 
be good, and what not. 


good; becauſe the ſealing of the Deed upon the Land puts the Gran- 
tee into actual Poſſeſſion. 4 Fac. 2. B. R. Shower's Rep. 290, 291. 


E The Aſlignment of a Recognizance to a Stranger 
is an illegal and void Conſideration ; but to aſſign it 
to the Terr-Tenant by Way of Diſcharge of his 
Land, is lawful. Cyo. El. 592. : 

F The Aſlignment of a general Error upon a Writ 
of Error, brought to reverſe a Judgment, is to ſay 
generally that the Declaration is inſufficient ; that 


Where the Aſſignment 
of a Recognizance is 
void, and where not. 


Aſſigning of a gene- 
ral Error, what. 1 


the Judgment is given for the Plaintiff, whereas it ſhould have been 
given for the Defendant, ec. And it is not ſhewed for what Reaſon 
it is ſo, nor any particular Errors aſſigned. 21 Car. 1. B. R. 


G Aflignment of a Judgment for a juſt Debt, is not 

revocable by Letter of Attorney, ſo as to acknow- 
leqdge Satisfaction by the Plaintiff. 1 Keb. 803. 

H Afligning of Decrees in Chancery not liked by 
the Lord Chancellor, who ſaid that he could not 
be well in his Senſes that would take it. Chanc. 
Rep. 301. TE | 

I Tenant by Elegit or Statute, or Vendee of a 
Term taken in Execution, ſhall have an Action of 
Covenant. 5 Rep. 17. 4. | 

K All Grants and Aſſignments of Truſts ſhall be in 
Writing, ſigned by the Party granting or aſſigning, 
or by his Will; otherwiſe to be void. Vide Statute 
Of Frands and Perjuries, 29 Car. 2. Regis, c. 3. 

L The Notice of the Aſſignment of the Term with- 
out the Agreement of the Leſſor, or Acceptance of 
the Rent by him of the Aſſignee, ſhall not diſcharge 


the Leſſee from the Leſſor in an Action of Debt 
for Rent. 1 Lev. 32. 


K k 


Aſſignment of a Judg- 
ment not revocable. 


Decrees in Chancery 
not aſlignable. 


Tenant by Elegit Stat. 
or upon a Fi. fa, ſhall 
have Covenanr, 


All Aſſignments of 
Truſts muſt be in Wri- 
ting. | 


29 Car, 2. cap. 3. 
What Notice of an 


Aſlignment ſhall diſ- 
charge the Leſſee. 


Covenant 
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Covenant lies not a- 


wu an Aſſignee of a 
erm for Rent due af- 


ter the Aſſignment /ans 
Notice. 


Where a Poſſibility of 
a Term will paſs withour 
the Word Aſſignees. 


What not a good Aſ- 
ſignment. 


was ſet aſide as 
Equity 83. 


Covenant for Rent againſt the Aſſignee of a A 


Term, for Rent due after his Aſſignment over to 
another without Notice, doth not lie. Show. 340, 


341. | 

The Want of the Word Aſſignees in a Leaſe B 
ſhall not hinder the paſſing of a Poſſibility. 

An Aſſignment of an Intereſt in a Leaſe of Lands C 
of 2001. per Ann. Value, in Conſideration of 20 . 
only paid, and upon miſinforming the Plaintiff, 
obtained by Fraud. Modern Caſes in Law and 


By Aſlignment by Agreement between Joint-Farmers of a Revenue, D 
each of them was to have 150 J. per Ann. paid 4 but that not 


to be taken out of their Stock, to be paid at the En 


of five Years, 


with Intereſt after the Rate of 10 l. per Cent. and if any of them die 
within the five Years, then 150 J. Gc. and Intereſt, to be paid to his 
Executors ; and the remaining Money, if any, to go to the Executors 
of theſe Farmers Aſſignees, and within a Month of the Expiration 


Of Arrears, to whom 
they ſhall go. 


What ſhall paſs. 


Notice, where neceſ- 
fary. 


What a good Cove- 
nant. 


Plea. 


Covenant.. 


Where he can't ſue. 


Attornment, 


of the five Years dies, held that the Arrears before 
the Aſſignment was a Choſe in Action, and ſhall not 
go to the Aſſignee. Skin. 6. 26. 

UUhether by an Aſſignment of the Land by E 
Tenant for Years his Term ſhall paſs. Skin. 
539+ 40. : 

Where the Aſſignee is not bound to give Notice F 
to the Leſſor that the Term is aſſigned. Carthew 
177, 178. 

Aſſignee covenants againſt an Aſſignee of a Leſ- G 
ſee for Years, who in Truth was Adminiſtrator of 
the Aſſignee, held good. hid. 519. 

Alignment of a Leaſe not well pleaded. Bid. H 
256. | 
Where all the Aſſignments of a Leaſe ought to I 
be ſet forth in Pleading. Bid. 209. 

Where the Leſſor himſelf cannot maintain Co- K 
venant, Oc. his Aſſignee ſhall not. 2 Falk. 81. 

Ergo the Aſſignee of a Covenant can't ſue in I. 
England for Rent reſerved on Lands in Ireland, 
tho* payable in London. Salk. 80, 81. 

The Aſlignee of a Reverſion, tho' by Fine, M 
could not heretofore have Covenant for the Rent, 
Gc. without Attornment. Bid. 82. | 


But ſee now the Statute 4 &* 5 Anne, c. 16. for Amendment of N 
Law in this Particular. 


Where Covenant may 
not lie. 


Leſſee aſſigns to 4; A. aſſigns to B. ſans No- O 
tice to the Leſſor, yet Leſſor can't have Covenant 
againſt A. for the Arrears incurred after the Aſ- 

| ſignment 


Alſize and Allizes. 27 
- fignment of 4. Salk. 81. and Kidly's Caſe in 1 Sid. 338. Ray. 162. 
2 Keb. 260. Ibid. 


A But admitted he may have Covenant againſt A. * 
for Rent due before * — | Where it may 


Alignment of Bail-Bonds, ſee Title Bail and Bat(-Bonds, 


Allize and Allizes. 


B Writ of Atze is Feſtinum Remedium. 1 n 
Co. Litt. 153, 154, 159. It lies not foꝛ a of y oder Boy 
a Nonfeazance., Rol. Abr. 104. Pl. 1, 2. lies. 4 
No? of a Rent iſſuing out of Tithes barely. . 8. cab. 8 
Vaugh. 204. It lies fo2 Eſtovers in a Mood 27 E. z. cap. 9. 
yearly, Hob. 43. 9. Co. 112. b. It lies fo2 Toll 
of a Mill, not of Suit to a Pill; that muſt be ſecta ad Molen- 
dinum. 8 Co. 46. b. It lies fo? Tenant by Elegit, per 13 E. 1. 
See 2 Inſt. 396, 397. Foꝛ Tenant by Statute Staple, fo2 Houſes, 
Lands, Rents, Offices; and per 27 E. 3. cap. 9. fo2 Tenant by Re- 
cognizance ; per 23 H. 8. cap. 6. an Aflize de libero Tenemento lies 
of other Things which lie in Render, 2 Inſt. 411. See the Statute 
of 13 El. cap. 25. 


C Every Record of NMiſi privs, for the Trial of 
Iſſues at the Aſſizes, muſt be ſeal'd within a Month 
next after the End of the Term. Per Cur. Trin. | 
15 Car. 2. But this Rule is now alter'd, and the Time limited to three 

eeks: But with a Warrant from a Judge, which will coſt 2 5. you 

5 may ſeal them at any Time. 

By a Statute made 33 H. 8. cap. 24. It is be les 
Enafed, © That no Juſtice or My + Man in the 4 3 ew 
* Laws hall uſe or exerciſe the Office of Juſtice 2 
of Aſſize within any County where he was born *, : Þ, 8. cap. 24. 
Hor doth inhabit. Penalty 100 J. one Moiety to 
* the King, the other to the Informer. Sect. 2. 
E In all Manner of Writs grounded upon Novel An age maintain 


Diſſeiſin, the Diſſeiſees ſhall recover if t 7 will by able, as well _ Per- 


ſuch Writs againſt the Diſſeiſors or their Feoffees ; n n 28 


11 . 6. cap. 3. 


Record of Ni, trins, 
when to be ſcaled, 


ſo that the fame Diſſeiſors or their Feoffees take 
the Profits at the Time of the Writ purchaſed. 


There 


Wo 


But two Forms of 


Writs of Aſſize at the 
Common Law. 


In what Caſes Writs 
of Aſſize lie. | 


An Aſſize for Tithes 
given by 
32 V. 8. cap. 7. 


Where the Tenant 
pleads Joint-Tenancy. 


34E. 1. Stat. 1. N . 


Error in awarding of 
2 Decem tales in a Writ 


of Aſſize. 


Allize and AM3es, 
There are but two Forms of Writs of Aſſize A 
at the Common Law, viz. Afize de Libero Tene- 
mento and Afſize de Communia Paſture. 8 Rep. 45. 

b. 46. 4. b. 2 

In all Caſes where Writs of Aſſize lie, both at B 
Common Law and by Statute, ſee Webb's Caſe. 


8 Rep. from Fol. 45 to 50. b. 
A Whit of Aſlize for Tithe is given by the Stat. C 


of 32 H. 8. cap. 7. Sed. 1. and for the Proceedings, 


thereupon, ſee Cro. El. 559. pl. 16. 
What ſhall be done where the Tenant in the D 
Aſlize doth plead Joint-tenancy in the Plaintiff, 
Note, a Bailiff can't plead it. ad E 
Upon a Writ of Error in an Aſſize it was aſ- F 
ſigned for Error, that at the Day of the Return 


of the Hab. Corpora, the, Entry is quidam Recogn. 


Aſſiſe venerunt & quidam eorum non venerunt, Ideo a Diſftringas, with 
a Decem tales, was awarded, and a Trial had ; and pro defeau Record, 
not being in the awarding of the Tales, was held to be Error; fo alſo 


Alſo not indorſing of 
the Sheriff's Name to 
the Habeas Cor pora. 


Verdict and Judg- 
ment for Damages and 


Coſts: 


No Eſſoin, Protecti- 
on, Voucher, or Parol- 
Demur. 


the Sheriff's Name not being to the Return of the 


Habeas Corpora, nor to the Writ where the Decem 
Tales was; and thoſe were held to be Errors. Cro. 
El. 509. pl. | 
A Uerdi# and Judgment in a Writ of Aſſize, G 
where Part was found for the Plaintiff, and Part 
for the Defendant, with Damages and Coſts. 
8 Rep. 50. 4. | 
In an Aſſize, the Defendant ſhall not eſſoin, not H K 
calt a Protection, nor pray in Aid of any but the * 
King, nor vouch a Stranger, nor any Party to the 


Writ, unleſs he enter preſently into the Warranty ; alſo the Parol 
ſhall not demur for Nonage of the Plaintiff or Defendant. 8 Rep. 50. 


The King's Bench may, 
by Writ out of Chance- 
ry, hold Plea of Aſſizes 
for Land in Middleſex. 


The King's Bench, or Court of Common Pleas, I 
may hold Plea of Aſſizes of Land in the County 
of Middleſex, by Writ out of Chancery, and there 
muſt be fifteen Days between the Tefte and the 
Return of a Writ of Aſſize: But in all other Coun- 


ties, Writs of Aſſize muſt be returnable at the next Aſſizes, and may 
be ſued out fifteen Days before the Aflizes, and they muſt be return- 
able at the next Aſſizes; and at leaſt eight of the Recognitors muſt 
have a View before the Aſſizes, and be ordered to appear in Court the 
tirſt Day of the Aſſizes. 


The Manner of Ar- 


An Aſſize is to be arraigned in French; and firſt K 


raigning of an Aſſize. the Plaintiff's Counſel doth pray the Court, That 
the Defendant may be called, which the Court grants, and thereupon 
he is called by the Crier of the Court; and if upon his being called, 
he does appear, then the Defendant's Counſel may, if they think fit, 
demand Oyer of the Writ of Aflize, and the Return of it, which 


3 


will 


3 Allize and Alſizes 129 
will be granted: And thereupon he may pray Leave of the Court to 
imparl, which the Court will grant to a ſniort Time after, and the 
Recognitors will be adjourned. by the Court to appear at that Time. 


This is Feſtinum Remedium, and there is no ſuch quick Diſpatch in 


other Civil Actions. 2 Salk. 82. Note, In this Lanks, Dae 


| Action, the Land, Damages, and Coſts, are reco- Coſſs, recovered. 


A 


B 


Was aſſigned to 


the Jurors had the Vid before the Aſſizes; and 


C 


D 


E 


Note, The Jurors that are to try the Aſſize, are The Jurors are called 
called 5 of the Aſſize; x are (at leaſt — mg and muſt 
eight of them), before the Return of the Writ to 
have a View of the Thing in demand. 2 BHP 
In a Writ of Aſſize the Defendant confeſſed How the Judgment 


the Seiſin and Diſſeifin, and that he was Tenant ; mult be in a Writ of 


and the Plaintiff releaſed Damages, and had Judg- 2” n ee 
is 


ment to recover = viſum' Retognitorum, an 
Error; | becauſe the Aſſze was never taken: But 
2 was given upon the Confeſſion, and held to be no Error; 
cauſe, tho* the Aſligg was not taken, yet it muſt be intended that 


unleſs the Judgment be quod recuperet per wiſum del We, K 
_ - 8 Plaintiff Abe redifieiſed,” he cn 1 . 
ave a Rediſſeiſin. Ca. Far. ph. 2. 335. Vide poſiea, the Pu- 
niſhment for a Rediltelia | "i f SPAS (3,2 po 
A Rediſſeiſin and Poſt-diſſeiſin was given by the Stat. of Merton. 
Stat. of Merton, cap. 3. Afterwards came the Statute t. at MWartbridge. 
of Malbridge, cap. 8. and makes a farther Addi- cap. 8. 8 
tion thereunto. See 2 Inſt. 115... BE: 
At the Day given by the Court for the Defen? of the Defendant's 
dant to appear, and the Recognitors to appear a- Appearance and Plead- 
gain, the Defendant is called, and if he doth not "5 
appear, the Recognitors are ſworn to try the Writ. , _ 
of Aſſize; but if he appears, and pleads to Iſſue, then they are ſworn 
to try the Iſſue joined in the Writ of Aſſize: The Writ, and Count, 
and Iſſue, are in Latin; but the Plaintiff's Counſel read the Writ 
and Count in French, and then they proceed to give their Evidence. 
Obſerve, That in theſe Actions the Jury view the Land in Queſtion 
before tlie Evidence given: But in an Ejectment, the Jury have the 
View after Evidence given; and not then neither, but by Order of 
— wont and Sm” of 9 But now eee 
the Statute of 4 8 5 Anne, for the Amending of oo T am 
the Law, there may, by Order of the Court, EY OPT Tres 
"uy 2 1 1 Ejectment or Treſpaſs, ec. 
ter the Trial upon a Writ of Aſſize, the 118 
Court gives Judgment immediately, (unleſs they „ OM 
ſee Cauſe to ſtay it upon a Motion in Arreſt f 
Jadgment) and as ſoon as the Plaintiff hath his Judgment to recover 
is Seiſin, and Damages and Coſts figned by the Clerk of the Aſſizes, 
he may at the ſame Aſſizes, if he 2 fit, make out a Writ of Seiſin. 
| | - | and 
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and alſo a C i 6d Satiofactendum, Feri fa 
ee 


Damages and 'Cofts.} 915 


9 What Execition 


Damugtes and Coms. 
 wiat the rita : 


muſt prove. 


How gent. 2 
when Te found guil- 
ry of , the Diſſcifin, and 
but one of the Force. 


Allie au Alſizos. 
acias, OF an Hlegit, 
the Plaintiff ) for 


I 
1 the Plaintiff cut felt prove his A 
Title, then his Seiſin and Diſſeiſu n NY 
An Aſſize was brought agai inſt ſever], who pltad B 


nul tort, &c. It was found * all the Defendants 
were Diffciſors, but that one of them diſſeiſed 


be defired 


' With Force, and moved that it was — foi if 


three or more cone to commit a Murder &. and only one doth it, 
Ui are all guilty. But the Court thought it to be w _ not- 


ſtanding. Mod; Caſes 155. Set the Sale 


Ho Seiſin of an Of. 
fice to be proved. 


What is a ſufficient 
deln. | 


There may be a Special 
Verdict in a Writ of AL. 
ſize ; if uncertain, how 
to be * right. 


Tenant for Years þ ys 
the Rent, it is not 
ficient Seiſin to bring an 
Aſſize. 


The proceedings i in a 
Writ of Aſſize of Novel 


Diſſe iſin. 


In an Aſſize of Freſh 
Force. 


Plea in Abatement, 
Demurrer, Nul Tort, 
Verdict, 


Four ſeveral Diſſeiſins 
found. 


Leſſor, or he in the 
Remainder , May have it. 


Oyer of the Wit and 
Count, | 


An Afnze of an Office was len by Default. 0 


N and afterwards tried; but the Defendant was not 


permitted to plead any Plea. 2 Lev. 120. 
The taking of one Third of 4. for a Capias, is D 


a ſufficient Seiſin of the Office of a F ilazer to bring 
an Aflize upon. Dyer 11 


A Special Verdict was in a Writ of At. E 
ae of Freſh Force in London; but it not being full 
and perfect, the Plaintiff ſued out a — of 


the Aſſize, to make the Recognitors to come again 


to be examined, and make their Verdift more Cer- 
tain. 1 Plow. 92. a. 

Payment of Rent by a Term, or for Years, is F 
not a ſufficient Seiſin to maintain an Aſſize againſt 
the Tertenants after the Years expired, by Reaſon 
of the Imbecility of the Eſtate of Tenant for Years. 

6 Rep. 56 to 59. b. For it is a Payment only and not 
a Seiſin. Cro. Fac. 142. pl. 20. | 

Fo? the N in a Writ of Aſſize of No- G 

| vel Difleifin ſee Newis and Scolafticas's Caſe. 
2 Plow. 411, 412. 
Foz the Proceedings in an Aflize of Freſh Force H 


in London, ſee Pannel and More, 1 Plow. 91. So 


alſo in another Aſlize of Freſh Force there. 1 Plow. 
from 89 to 91. Pollard & Ux. &. Fekel, where 
there is a Plea of Abatement and Demurrer to at: 
And alfo Nul Tort, Diſſeiſin, found at four ſeve- 
ral Times. Ibid. | 

Jf Leſſee for Years or Tenant at Will be ouſted, I 
the Leſſor, or he in the Remainder may have an 
Aſſize, becauſe the Freehold was in him at the Time 
of the Diſteiſin. Kelynge 109. b. 

The Defendant may pray Oyer of the Writand K 
Count, and fhall have it. 2.Bulſtr. 160. 3 Mod. 


273. 


2 | | Tf 


Ace and Alien 


A. If the Writ ef Aſſize be de; libeno Texte: 
the Demandant may make his Plaint both pf 
and n wtf x? "IN Bo 
Law for La 3 y the Statuſe mnſter 
2 Care caps 23. fbr Eſtovers, BO 47. be 
B It is a common Learning, that in an Aſſize the 
Plaint need not to be ſo certain as in other Sing 
becauſe the Judgment is to recover per Viſum Reg 
nitarum; and it. the Plaint be but ſo certain, whe, 


Recognitors may put the Demandant in affoſhon, 


it is ſufficient, - Dyer 84. 6. 


C Jn an Aſlize for an * Office, the 1 


dant in his Plaint need not ſhew what Fee or Pro- 
fit is belonging to it; but in 2 riewly erected Of- 


fice he muſt. 8 Rep. 49. b. 
D The Plaintiff in every Aſſize from henceforth 
e his Plaint of any Part or 


may ſever and == 
Parts whereunto any Bar is pleaded, as he might do 
in caſe the Pleas in Bar had been made and divi- 
ded to any Certainty or Number of Acres in the 
Plaint ; and the Plaint for the Reſidue not abridged 
ſhall ſtand. 

E In an Aſſize for a Rent-Charge or Seck, the De- 
mandant muſt make a Title in his Plaint, but not 


in an Aſſize for Lands; for there Poſſeſſion with- 


out any other Title is ſufficient. Fenk. Rep. 42. 


Dyer 85. b. 6 Ca. 56. ö. 
F A Rent. Seck of 4 L per Annum was granted to 
A. B. in Fee, iſſuing aut of ſuch an Houſe in D. 
payable at Michaelmas and Lady-Day, at ſuch an 
_ Houſe, to begin at Michoelmas after his Deceaſe, 
and gave Six-pence in the Name of Seiſin; and for 
Rent due at ſuch a Feaſt he brings his Aſſize; the 
Jury find the Grant of the Rent and Seiſin given, 
the Demand at pu a Houſe out of dy it was 
iſſuing at * - caſt, and that no body was there 
to pay it; e Queſtion was, W. AS 4 
good Demand at ucts out of — 5 i; wed, 
or it ſhould have (he been made at the Houſe where 


A 


ies at the Common 


13/1 


The Demandznt may 
make his Plaint, both at 
Common Law, "and by 
the Stat. of Ni. 2 * 


cap, 25. 


The Pklint need not 
to certain, a8 in 
> ene rits, and wiy. 


How the Plaint muſt 
be for an old 125 
how * 4 new | 


The- Plaintiff in an 
Aſſize may abridge his 
Plaint of any partwherẽ: 
unto a Bar is pleaded. 


21 B. 8. cap. 3. 


The Demandant muſt 
make a Title in his Plalnt 
for Rent, not for Land. 


An Aſſize was brought 
for a Rent-Seck granted 
out of an Houſe, payable 
to J. S. in Fee, the firſt 
Paymentto be atMichael- 
mas after his Death. 


Six-pence was given 


for Seiſin. 


The Demand was at 
the Houſe out of which 
it iſſued, not the Houſe 
where it was made pay- 


able. 


made payable > And adj a good Demand at the Houſe out of 

which it iſſued, and tha Ty Non-payment was a Diſſeiſin, and the 
Six-pence in the oh Seiſin was 17 Go: Car. 500. 

G The Enquiry and Puniſhment Rediſſeiſin 1 
after Judgment in an Aflize, and Seifin ered uta. 1 
by che Seri at. de Merton, c. 3. 13 E. 1. c. 26. 

— may plead. Keilw. 117.4. Dairin 2 a Bailiff may 
tandi, 48 


The 


132 Alltze and Allizes. 
Return. The Writ of Afſize may be returnable at ay K. 
n common Day, or Return Day; alſo the Alize _ 
<9 be adjourned. 2 Salk. 82. | 
Nonſuit. The Demandant nonſuited, becauſe not ready'B 


to count inſtanten on the Tenants Demand, Lid. 
But ſuch Nonſuit not r 18: omar bd for the erm _ have a C 


new Aſſiſe. Lid. 
1 the Defendant in Aſſiae plead 3 in Abatement; D 
—— he muſt plead over in Bar at the ſame Time. 


2 Salk. 32. 


No Imparlance allowed therein without good E 


np...» Caſe for it, is Feſtinum remedium. bid. | 
And where ſeveral are Defendants it ſhall be taken 2027 Default againſt F 
ſuch of them as do not appear the firſt * 


Altumpit. 


Contract. 
Frauds and Perjuries. 
Requeſt. ; 


Aflumplit oꝛ Pꝛomiſe, See 


A um of t, what. 


made by a Man to pay oz pꝛomiſe any 
Thing to another; o2 elſe where a Man 
ſells Gaods to another, the Law makes the Pꝛomiſe that he thall 
pay fo? them. 


Ever Promiſe to maintain an F/T YR ou bt to H 
_m_ _ have a Fr Conſideration, and that — to 
What not. be a Benefit to him that makes it, or a Diſadvan- 
tage to him to whom it is made. March 203. 

What makes a good In every Action upon an Aſſumpſit there ought I 
8 upon an Aſwnp- to be a Confideration, Promiſe, and Breach of Pro- 

; miſe. 1 Leon Caſe 405. 

A Promiſe without a , A Mꝛomiſe that is made upon a ſufficient Conſi- K 
good Conſideration, will deration, will well maintain an Action: For the 
not maintainan Action - Conſideration ſhall be intended to be the Cauſe 

| why the Promiſe was made, and in every Conſide- 

ration _ mult be a Quid pro Quo. 
Every 


Accozd. : OP ono Lg 


Sſumpſit fs either a voluntary Pꝛomiſe & 


* 5 
\ e 
m hd 


A dn A/ t or Promiſe to do a Thing upon a _ whar is <P 
i that he to whom he 102 the! Pro- Wen to = 
miſe, ſhall ſurrender an Indenture to him, is a good Hit upon: 
Conlideration to ground an Action upon for Breach 3 
of this Promiſe; although he, to whom the Indenture is ſurrender'd, 
do take no Eſtate by this Surrender. For though he take no Eſtate by 
the Indenture, yet he-may have ſome Benefit, by reaſon of the Sur- 
render; and he that ſurrender'd it, may be prejudiced by the Surren- 
der: And therefore it is reaſonable that the Party ſhould be repaired 
by the Performance of the Promiſe made before the Surrender. 
B Every Contract Executory imports in itlelf an Every Contract Exe. 
Afſumpſit. 4 Rep. 94. 4. „ Ron 
Where two Conſiderations are laid in a Declara- : 5 1 
tion, although one of them be void, yet if the o- one good, the Gs ae 
ther be good, an Action lies; but Care muſt be How totake the Verdict. 
taken to take all the Damages upon the good Con- 
ſideration, and but a Penny upon the other; and Fa] — 
when you enter up the Judgment, do it with a ; 
 Remiſit of the Penny Damages. See 2 Leon. Caſe 96. 
D It one upon a good Conſideration doth aſſume Where there is a Pro- 
or promiſe to do a Thing, and there is no Time ub idee Thing, but 
ſet for the doing thereof, he that promiſed to do bd ins 
it, ſhall have a reaſonable Time allowed him for the doing of it, and 
ſhall not have Liberty to do it at any Time, during his Life. For the 
Party promiſing, receiving a preſent Benefit by the Conſideration, it 
is not Reaſon that the other Party ſhould expect ſo long for the Benefit 
he is to receive, by performing the Promiſe, as the whole Life of the 
_ — the Law will ſtreighten no Man in Time for doing of 
9 ee | | 
E There an Aſumpſit or Promiſe is the Ground of Where the Aſiumpft 
the Action brought, there it miſt be ſet forth pre- At Ground of the 
ciſely: But where it is but the Inducement to the | 
bringing of the Action, there it is not neceſſary to . — 
{et forth the Promiſe ſo preciſely in the Pechars- 
tion. For the Ground of every Action which is brought, ought to be 
ſet forth in the Plaintiff's Declaration, that the Court may judge whe- 
ther there be Cauſe of Action or no. | 
F Every Contract made betwixt Parties, doth in Every Contract implies 
Law imply a mutual Promiſe that they will per- mutual Fromiſe. 
form the Contract, elſe the Contract would be to 
no 8 for want of a Remedy in Law to compel the Parties to 
perform it. 


G Ahere one becomes legally indebted to ano- Where the Law creates 


ther for Goods ſold, or Goods delivered, the Law he Promife. 
creates a Promiſe, that he will pay this Debt: 


And if he do not pay it, there is a ſufficient Ground for the Party to 


whom he is indebted: to bring his Action of Hidebitatus Aſfumpſit a- 
gainſt him to recover this Debt. For where the Law creates a Duty, 


it doth there give a Remedy to recover it. 


Mm Upon 
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Where an Action will 
lie upon a Contract for 
Sale of Goods. 


Star, 29 Car. 2. cap. 3. 


Indebitatus, ; and ſays 
not for what, is naught. 


Infra breve tempus is no 


good Conſideration. 


Where a Quantum Me- 


rait lies for the Uſe and 
Occupation of an Houle. 


Aſſumplit. 


Upon a Contract for the Sale of Goods, of tlie A 
Value of 10 l. or upwards, no Action will lie, un- 
leſs the Buyer accept Part of the Goods ſold, or 
give ſomething in Earneſt, or ſome Note or Memo- 
randum in Writing. Per Stat. 29 Car. 2. cap. 3. 

Indebitatus, and ſays not for what, is naught. B 

Cro. Fac. 206. pl. 2. 207. 213. 8 8. 642. This is 
in the Caſe where the Promiſe makes the Debt, 
but not where the Debt is only an Inducement. 
Latch. 219, 220. | 

Aſſumplit to pay infra breve tempus is uncer- C 


tain, and ſo no ſufficient Conſideration to ground 


an Action upon the Breach of a Promiſe for not 
delivering goods bought by the Plaintiff to be paid 
for in that uncertain Manner. Cro. Fac. 250. 

A Quantum Meruit lies for the Uſe and Occu- D 
pation of an Houſe, where no Sum certain is reſer- 
ved; for why ſhould not the Plaintiff have as well 
ſuch an Action for his Land, as for his Houſe or 


Chamber, when he hath no Remedy by Diſtreſs or Debt? 2 Fac. 2. 
Maſon and Beldam, B. R. 1 Cro. 598. 3 Cro. 242, 786, 859. Vide 
puſlea, and Quere this Matter. See Danv. Abr. 28, 29, 30. 


In Conſideration that 
the Plaintift would per- 
mit the De fendant to 
enjoy omnes Decimas for 
{even Lear. 


2 & 3 E. 6. cap. 13. 


Permiſit occupare, and 
good. 


A Promiſe to pay ſo 
much in Conſide ration 
of the occupying is good, 
and A ſiunpſit lies for it. 


The Court ſeemed to be of Opinion, that an E 
Action lies in Conſideration that the Plaintiff would 
permit the Defendant to enjoy omnes Decimas, &c. 
for ſeven Years; though it was urged that the 
would not paſs but by Grant. But it was 3 
That here no Intereſt paſſes, but only an Agree- 
ment for the Enjoyment, and there an Aſſumpſit 
will lie; and Fa Agreement ſhall be a good Di. 
charge upon the Statute of 2 & 3 Ed. 6. cap. 13. 
Trin. 35 Car. 2. | 

In Conſideration that the Plaintiff would per- F 
mit the Defendant occupare ſuch Land for ſuch a 
Time, Aſſumpſit ſolvere annuatim ſo much at ſuch a 
Feaſt; this was held a good A/ſumpſit. 2 Leon. 
Caſe 137. | g 

Whereas the Plaintiff locaſſet a Warehouſe to G 
the Defendant in the Pariſh of S. he promiſed to 
pay 85. per Week for every Week he held it: And 
moved, that this is a Looks and that Aſſumpſit lies 


not for the Rent; but adjudged that it is not a Leaſe, but a Promiſe, 
in Conſideration of the occupying, for which an A/ſumpſit lies. Cro. 


Fac. 598. pl. 21. 


A general Aſſump/it lies 
not for Rent, as it doth 
in caſe ofaSale of(3oods; 
bur there muſt be an ex- 
preſs Promiſe. 


4 
2 


But a general Idebitatus doth not lie for Rent. H 
Cr9. Car. 343. pl. 7. as it doth in caſe of a Sale of 
Goods, where the Law implies a Promiſe to pay; 
but there muſt be an expreſs Promiſe proved at 
the Trial. Cro, Car. 414. pl. 2. 414. 


In 
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A In Conlideration that the Plaintiff would pro- The Defentant pro- 
cure an Aflignment of a Term to the Defendant, _—_— * 
he promis'd to pay all his Charges for obtaining ke would provute cha 
of it; and he avers that he did it, and it coſt him thing for him; he Gays 
404. and licet ſepins reqiiſitus he had not paid: . . and ir colt 
And moved that he had not ſet forth the Time or | Fut fhews nöt any 
Place where he expended the 40 5. Et non allocatur, Time of Place of the 


5 . . , . P a r ht . 
for it is but a Conveyance to the Action, and not Nis bue a 8 


traverſable. Cro. co 618. pl. 2. to the Action and not 
unf | | * 7 3 traverſable. 


B A Pꝛomiſe to deliver a Thibs ſuch a Day, he is Where Requeſt is ne- 
bound to do it, without Requeſt, 1 Lev. 284, Cflary, and where nor. 

© The Conſideration to ſtay Proceedings in a Suit Promiſe tb ſtay Pro- 
of Law for ever, or for a certain Time, is a gcod Sedings generally, G 
Conſideration to ground an Aſſjump/it upon. But Tempus 
if he promiſes to ſtay Paululum Tempus, it is held by ſome not godd: 
For whe a Promiſe is to ſtay for ever, or for a certain Time, the 
Party to whom the Promiſe is made ſhall be intended to receive Be- 
nefit by the Forbearance, and the other Party may be prejudiced by 
forbearing to ſue for ever, or for a certain Time: But to forbear Pau- 
Tulum Tempus, is uncertain and inconſiderable; for it may be but for 
a Minute, which can neither be profitable to the one, or a Damage 
to the other Party. But Co. Car. 241. pl. 2. held to be good; but 
Latch. 141, el.. 1 

D In Conſideration the Plaintiff would forbear to In Conſideration that 
ſue J. S upon a Bond of 801. he promiſed to 3. n 
pay it: And he ſays that he forbore from the ma- Giga for no Time, and 
king of the Promiſe to ſuch a Day, which was a pet held good. 
Year and a Half; and held a good Confideration ; | | 
and that it ſhall be intended to be a total Forbeardnce, and this ſhall 
be a Diſcharge of the firſt Debt. Cro. Fac. 683. pl. 1. 684. 

E Tf one Part of the Conſideration, upon whic If part of the Conſi- 
a Promiſe is made, is to do a Thing againſt the deration be void, and 
Law, and fo void; yet if another Part of the Con- 3 > a” 
ſideration be good and lawful, the Conſideration good. 
which is good, is ſufficient to ground an Aſſimpſit 
upon : For the Conſideration may be divided, and if any Part of it be 
good, it is ſufficient to make ſo much of the Promiſe good. See Cre. 
Fac. 503. pl. 14. | . 1 | 

F An Afumplit grounded upon a Confideration Where an Action lies 
which was paſt before the Promiſe made, is a good "P22 2 Convorration 
Aſſumpſit, if it be alledged to be made at the In- 1 is 
{tance or Requeſt of the Defendant, or in Caſe it 
be for a Relation or Servant. For being performed at his Inſtance 
and Requeſt, or for his Relation or Servant, it ſhall be intended to 
be for his Benefit, and for which he is to make a Recompence to the 
other Party, and it is (till a continuing Conſideration. See Title | 


b Conſideration. 
An 


136 Aſſumpſe. 


Tech may bring-Ac: An Aitſan may be well brought upon a;Reci- A 
tions upon Reciproca Peat homie by one againſt the other, although 
Fac + 


Promiſſè „ AitnoL 5h no "F175 11 e 5 . 
Trane? es he who brings the Action hath not performed it 
No - 4.4 oon his Side. Dyer 30, 78. 76. | 


* Indebitatusfor 20 f. nt An Indebitatus for 200. without ſaying what is B 
ſaying for what die, due, is naught. 10 Rep. 77. 4. C. Cor. 31. pl. 2. 
2 — eg Cro. Fac. 207. But in an Aſſumpſit the Plaintiff 
. declares, That whereas the Defendant was indebted 
to him in 20. in Conſideration that he had given 
him Time to ſuch a Day to pay it, he promiſed to pay, &c. This is 
good, although not ſhewn for what the: Defendant was indebted; for 
the Debt here was not in Queſtion, as if it, had been an ordinary 4 | 
ſumpſit, where, the Debt is only the Conſideration of the Promiſe; for 
there it muſt appear to the Court ; but here the Day given is the ex- 
reſs Conſideration ; and though it be true that there muſt alſo be a 
Debt, yet this is allowed in the Promiſe, being a&ual, and alſo found 
by Implication in the Verdict. [ Note, It ought to be proved at the 
Tryal.] Hob. 18. 5. See Cro. Fac. 397, 548, 584 What Reaſon had 
the Defendant to promiſe, if no Debt due? 
| Indebitatus for 201. and In an Action upon an Aſſumpſit tis ſufficient to C 
_ — Nr, * is ſay, That whereas the Defendant was indebted to 
Sal Promiſe 10 pay it, the Plaintiff in 20 L. he promiſed to pay it; and 
and wh. without ſaying how, or in what Manner the Debt 
4, eee t is but Ia. accrued, it is good; becauſe the Action is not 
a meerly founded upon the Debt, but upon the Pro- 
miſe; and the Debt is but inducement. Poph. 31. 
A Promiſe to pay, and QUUhere a Promiſe is, that if the Plaintiff would D 
_ n deliver ſuch Goods to A. B. he promiſed to pay 
Plainiff, fo much as they were worth, but did not ſay that 
ö he would pay to the Plaintift, but only that he 
1 pay; but yet adjudged good. Cru. Car. 77. 
Where an A/ſumpſit to Where an A/ump/it to reftrain Trade in ſuch a E 
reſlcain Trade is good. Place, is good. See Cro. Fac. 596, 597. See Title 
Conſideration, and Title Condition. 
The Man to whoſe Be- he for whole Benefit a Promiſe is made, may F 
5 a Promi'e 15 mate have an Action for the Breach of this Promiſe, 
y have an Action, . g . 3 
tho not made to him. Although the Promiſe was not made to him. For 
| where the Law gives any Benefit to any, there it 
alſo affords a Remedy to the Party to obtain it. 2 Lev. 210, 211, 
212. Where a Promiſe was made to one, and the Action brought by 
another. See Aleyn 1, 2. SE 
How an Action may A general Jndebitatus will not lie for Money G 
ag lu, er Money won at Play: But if it be laid ſpecially, That in 
y. . Mn | >a” 
pode Se ou Conſideration that one promiſed to pay if he won 
the other promiſed to pay if he won, it will lie. Mich. 6 M. & Al. 
See Danvers's Abr. 28. and 5 Mod. 1 2, But it lies againſt him who. 
3 4 Ay ” ee V 
Where 


3 


Alump t. 37 

A4 Mhere Money was depoſited upon a Wager, An Haehitatus lies for 
an Indebitatus for Money received to his. Uſe well 1 3 8050 upan 
ies. Show. Rep. 117. {prone 228 | i , 121 f | 18 las | 25 oo 

B An Indebitatus lies upon a Policy of Aſſurance. Aſngft lies upon a 
2 Leu. 153. T * Policy of Aſſurancè. 


C An lndebitarus lies for Scayage, without an ex- par Seavage.” - - 
preſs Promiſe... 2 Lev. 17. 5 
D Indebitatus pro quodam Salario, held good. Pro Quodam Salario. 
2 Leu. 153+ 71 n 20 I a! abs 

It a Man delivers M o B. to my Uſe, I . AH lies for Ma- 
E A a n TL 8 7 dus Asen ney received to my Uſe. 


=" 


may have an Action again 


Danvers's Abr. 26, 27. 


F It one receives my Rent upon Pretence of Title, ME 3 lies for re- 
1 may. have an Aſhumpſic againſt him; for where ig i an Rear: 


an Account lies, an Indebitdtus will lie. 2 Mod. 263. 1 
G It will lie for the Receipt of the Profits of an It lies for the Receipt 
Office, though there be no Contract. 2 Mod. 260, gf the Profits of an Of: 


H An Indebitatus lies for a Fine of 201. forfeited _ Aſfimpſit lies for a 
for the Breach. of a By-Law of a Corporation, for f 4 Ns ht _ 
not ſerving of Steward. 2 Lev. 252. | | 
I An Inſimul 9 lies, not of Things cer- Where an Inſimul com- 
tain, but only of Things uncertain, Br. Title At- t lies, and where 
| 


count 81. And therefore it hath been a contro- | 


* 


verted Point, whether it lies for Rent only? And Judgments have been 
both Ways; which ſee in Danv. fol. 3 1. pl. 11. But I take it, that 
where it is Part for Rent, and Part for other Things, it well lies. See 


Styles's Rep. 131, 283, 473. 2, Lev. 110, II. 
K Infiinul Computaſſent for Arrears of Rent, and Anion Grputaſent 
A | 7 Die: . lies for Rent, and fot 
about. Payment of a Legacy due to the Plaintiff; Legacy. 
and it was found that 300 J. was due, and in Con- 


ſideration thereof the Defendant promiſed to pay it ſuch a Day: And 
moved, that it doth not appear that the Defendant was Executor, nor 


4 — 4 


how c argeable for the Legacy, Nor for the Pay- It fhall be intended 
ment of the Rent. Curia. It ſhall be intended that ſhes by wh Fhargeable, 

he was chargeable, otherwiſe he would not have gether, and promiſing | 
promiſed Payment; and the accounting together, Payment, is a ſufficient 


and promiſing Payment, was a ſufficient Cauſe, of Cauſe of Action. 


% a 


Action. Cro. Fac: 60g. pl. ͤꝝ7ꝶv7772. 

L Two Perſons go to an Inn-keeper : one hires:an Where one promiſes 
Horſe, and the other promiſes that if the Inn- nee. 
keeper will deliver him to his Friend, he wilt ſee | 
it forth coming. This, as a Promiſe to make good 2 Not good without 4 
the Default of another, is not good without a Note Note in Writing: |» 

in Writing; yet the Defendant is chargeable here Ss 
upon the Special Bailment, Quod Nota, and fo good FS, Special 4" ah pug 
without a Note. 3 Anne B. R. bes aan 
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| Upon aSale of Goods Allo upon a Contract for the Sale of Goods of A 
1 x07: . the Price of 10 l. or upwards, no Action will lie, 
cope Pane of the Goods, unleſs the Buyer accept Part of the Goods ſold, or 
or pay Earneſt. ive ſomething in Earneſt to bind the Bargain, or 
| — Note or Memorandum in Writing be made 
29 Car. 2. ca. 3. and ſigned by the Parties to be charged with the 
ſaid Contract, or their Agents thereto lawfully au- 
| thorized. Stat. 29 Car. 2. cap. 3. 
Aſſumpſit lies for an It a Lord of a Manor aſſeſſes a Fine upon a B 
Executor toraCopyhold Copyholder for his Admiſſion, and dies, his Exe- 
TP cutor, upon the Aſſumꝑſit in Law, may bring an 
Action for it; for it doth not depend upon the In- 
. heritance, but is quaſi a Fruit fallen. 3 Lev, 261. 
Need not mention any Ji a Declaration upon a Collateral Aſſumpſit for C 
Now in Wrinng Col. another, it is not neceſſary to make mention of 
— 1 dut muſt any Note in Writing, but it is ſufficient to pro- 
produce it in Evidence. duce it in Evidence. Raym. 451. but if fuch 
Agreement be pleaded in Bar, he muſt plead the Agreement to be by 
riting. hid. LS 3 W 
How e muſt The Plaintiff muſt, in his Declaration, lay the D 
lay his Declaration. very Day of the Account, and the very Sum agreed 
upon by both Parties to be due, otherwiſe the 
Plaintiff will be nonſuited. | EO” 
The common Decla. Mote, At this Day the common Declaration up- E 
— wy an jim on an Inſimul Computaſſent is to ſay, that the Plain- 
; tiff and Defendant ſuch a Day, Year and Place, 
accounted together of and concerning divers Sums 
of Money before that Time, and then due and unpaid by the Defen- 
dant to the Plaintiff, and upon ſtating that Account, the gr 
was then and there found in Arrear to the Plaintiff in ſo much; and 
the ſaid Defendant ſo being found in Arrear, he then there in Conſi- 
nn —— Q ]́ , 029 
For what it lies, and An Infimul Computaſſent for all Debts, Reckonings F 
how to declare upon it. and Demands; and the Defendant was found in 
Arrear ſo much, which he promifed to pay: And moved, that there 
ſhould have been ſpecified the Particulars, as for Wares ſold, or other- 
wife. But Curia contra, For all the Matters in pede compoti are re- 
duced to a certain Sum, wherein he ſtands indebted, which is a ſuffi- 
cient Ground to maintain an Action. Cro. Car. 115. pl. 8. = 
The Day in Figures in If the Day of an Aſſumꝑſit made, be in Lb a. G 
a Declaration, is naught. in the Declaration, and not in Words at length, it 
is erroneous. For the 'Time is material, and Figures are not Words to 
expreſs any 'Thing, and Pleadings muſt be in Words, and in Engliſh, 
by the Statute ; which ſee in Title Pleas and Pleadings. 
An Indebitatus and In an Action brought upon a Promiſe, it is uſual H 
Pad tec, may be to lay the Action divers Ways, and by different 
D Fe 5, vith Words, in the Declaration, with a Cumque etiam, 
to the Intent, that upon the Trial the Plaintiff my 
I re 


Aſlumpſit. 139 
reſt or rely upon that Way of laying of his Action je any bne « 
that his —.— are bel * For if , * 1 
any one of the Promiſes laid in the Declaration be tele 
proved, it is ſufficient for him to recover pro Tanto, 
every Promile being a ſeveral Count. | e eee 
A In a Quantum Meruit it was ſaid. ue etiam _ The Declaration ſays; 
the Defendant in Conſideration that the Plaintift at 2 
his Requeſt had provided for him Meat, Drink, &-c. ſuper ſe aſſumpfit; yet 
ſuper 2 A ae 4 and doth not ſay the Defendant SO. 
ſuper ſe Aſſumpſitz, but it being after Verdict, the J Eg 
faintiff d Judgment. 5 Mod. 305, 306. 15 
B @alhere Super ſe Aſſumpſit was left out of a De- Super Je Aſiftt left 
claration, and for that Reaſon Judgment ſtay'd af- f © Declaration. 
ter a Verdict. 1 Sid. 246. See 1 Keble 878. 2 Keble | 
77. Raym. 123. Lev. 164- | 3 
Mhere an Indebitatus is brought for divers Goods How the Proof muſt 
and Merchandizes ſold and delivered, there it is — 3 
requiſite for the Plaintiff to prove more Goods 
than one particular Thing ſold; and alſo to prove 
a Price agreed upon, otherwiſe the Action will not 
lie. But where a Quantum Meruit is laid, there he Upon aQuantun Meruit, 
needs not to prove any Price agreed upon, but © to be. 
only the Delivery of the Goods, and the Value of them at the Time 
of the Delivery. Therefore it is moſt ſecure always in an Action for 
Goods ſold, or Work done, to lay a Quantum Meruit, with an Inde- 
bitatus Aſſumpſit ; but if only one particular Commodity ſold, there 
you muſt mention the Commodity ſo ſold particularly in the Declara- 
tion; and not ſay, Goods ſold. : Wh 
D "There an Action is brought upon a Contract, A Sum miſtaken in an 
if the Plaintiff miſtakes the Sum agreed upon, he AF22 up#2 2 Contrad, 
fails in his Action; but if he brings it upon the Not where it is upon 
Promiſe in Law which ariſes from the Debt; there, a Promiſe in Law. | 
tho' he miſtakes the Sum, he ſhall recover. Aleyn 29. 
E Aſſumpſit and Trover will not lie in one De- Afimpft and Trover 
claration. 3 Lev. 99. 2 Lev. 101. See Title Bill an lie in one De- 


* 


Ations. 1 W 
F A Pꝛomiſe againſt a Promiſe needs no Averment No Averment of per- 
of Performance. 1 Lev. 20, 87. 2 Lev. 22. EE 2 
G But otherwiſe, where the Promiſe is conditio- Antter where the Pro- 
nal. See March 75. pl. 114. miſe is conditional. 


H here an Action is to ariſe upon a Condition where an Action is to 
precedent, as in Conſideration that you will give ariſe upon a Condition 

me 51. I will deliver you my black Horſe F 

not here bring an Action for the Horſe, and ſay, | 

That I tender'd you the 51. and you refuſed to accept it; becauſe it 

is the actual Payment and Receipt of the Monev, which gives the Ac- 

tion. Telv. 76. ; 


A Pan 


140 Allumpit. 
Jo pay Money before A Man upon à good Con S 1 
ts exe Tourer 1 L- pay 201. before he began his next Journey to T. 

is Journey ſucha Day, and ſets forth that he began his Journey to L. ſuch 
bur did not ſay that it à Day, but did not ſay that it was his next Jour- 


was his next Joun®Y, ney to L. and for that Reaſon held to be naught. | 


and nag. 
rad NEUE?" _- 1G Face 244. J. 2. 245. 

It lies upon mutual + Vl; _— 

Promiſes of Marriage. tiff, that in Conſideration that he would marry her, 

ſhe would marry him; then he ſays, That he of- 

fered himſelf to marry, but ſhe refuſed and married the other Defen- 


dant. This Action is grounded upon mutual Promiſes, and adjudged 


that it well lies. 5 Mod. 411, 412. 
not performed his Part, without aſſigning of a 
Breach. 3 Lev. 319. 121 | x fin 23 


1 


A Diſcharge of the : Man promiſes to do a Thing ren Requeſt; D 


Promiſe before the Re- a Diſcharge of the Promiſe before the Requeſt is a 
yu good Plea, without ſhewing how ; but after Requeſt 
made, it is not. 1 Mod. 262. | 


The Day of the 4- The Plaintiff in an Aſſumpſit againſt an Execu- E 


ſumpſit laid after the tor, lavs the Allum it after the Teſtator's Dea 
— A . = why, which ein 8 adjudged the finding to 5 
idle and ſuperfluous; for the Day of the Aſſumpſit is 
not material; and although he were dead before the Day mention'd 
in the Declaration, it is good enough. Cro. Car. 130. pl. 5. 131. | 


A Recovery upon Aa _ Where a Man promiſes upon a good Conſidera- F 


Promiſe to pay 200. per tion, to pay to F. d. 201, 2 Anntam, at Mic hae l- 


n upon a good Conſideration promiſes to A 


The Defendant (a Woman) promiſed the Plain- B 


In an Action upon a mutual Promiſe, it is ſuf. C 
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and a Recovery for it. 
A Sci. fa.upon this Re- 
cord lies for every Year 


twenty are elapſed, of which 101. he hath paid 


51. and there are five Payments in Arrear, and an 


o— — —„V 
A 
=_ 


ragt—+> al Action is brought for the five Years in Arrear. 


Cro. Car. 241. ſays, That the Jury ſhall give Da- 
mages only for the Time paſt. But in Page 250, two Judges againſt 
one, that they ſhall give the whole in Damages : Becauſe upon the 
Recovery the * Hon is determined, and tranſit in rem Fudicatam. But 
| conceive the Jury ought to give no more in Damages, than what 


Was due at that Time of the Action brought; and after a Verdict and 


Judgment enter'd upon ſuch Action, the whole Matter appearing up- 
on Record, the Plaintiff may, upon any other Default of Payment, 
ſue out upon that Record a Scire Facias againſt the Defendant, and ſet 
forth, That the Defendant hath not paid the ſo many Years Arrears 
due ſince the laſt Recovery (as in the Caſe of an Annuity). And this 

See Regifter of Writs; Was the Opinion of the Lord Chief Juſtice Saun- 
41. a.b. ders; but Quare. See-Title Annuities, See Cro. 

El. 3. Swan's Caſe, * " 


A Man 


*** 


* M ak ere Gl — 
n „r 


1 3 Aflumplit; : I 
A" 4 Ban is indebted in 4 l. and promiſes to pay  Howit is where Mo: 
it by 55. a Month; and ſays that he had not paid "275g be pad as 
it, nor any Part thereof; the Action was brought Aion is brought fot 
within four Months for all the Money not due. he whole before they 
After Verdict for 41. and Judgment upon Error ff. 


brought, it was alledged that he Gught tb have ſtayed »till all had 
been due, or demanded only what was due and not the whole 41. But 
Curia. This is not like a Kill of Debt which is upon a Specialty, and. 
can't be demanded *till the entire Sum be due; Fat this is grounded 
upon a Promiſe which is broken by every, Non-payment, and he doth 
not demand any Sum certain, but only Damages 
and the Jury may either find the whole Sum, or 
only what is due. But Note; where ſuch an Action- 
is brought upon the Breach of the firſt Day, it is „ 
beſt to count of Damages fot the entire. Debt, for 2 _ "6 
© he cannot have a new Action. Co. Fac. 504. pl. the entire Debt. 4 
16, 505. See Cro. Car. 241. pl. 1. 2 | Fe | 
B The Plaintiff declares upori a Promiſe made to A TY 2 declare 
J. & and not himſelf, this is naught. Cro. El. iber. 


” 
. 
— 


Wuat the Jury may 
bo” Jury may 


* 
— 


11 re at. Ce ae nb 
1 TE PEN 
PYY 3 E 2 = * 


C © Whete a Promiſe begins upon a Conſideration, Where a Tm be. 
it cannot be diſcharged by Words, without ſome tion, i can't be diſchar- 
othet Conſideration. Cto. Tat. 620. gecd without ſome other. 


Confideration. 


D Non Aftinnpfit is a good Plea to twenty ſeveral Non bra is a good 
Aſſumpſits in one Declaration. Cro. Fac. 544. fl. 4+ Afumpfts., 

E Uhete the Promiſe is to pay upon Requeſt, if where the Requeſt is 

. the Defendant pleads Non e and doth not not travers d, ix is ad- 

traverſe the Requeſt, the Requeff is admitted, and Witten. ; 
the Iſſue is only upon the Aſſimp Its F 

F * Upon an Aſſumpſit it is a good Plea to ſay, that That the Plajatiff did 
_ the Mgr the Plaintiff had diſcharged liim ed Fla. Promiſe, is 
JJ RIS. EC. NOS 

G One Promiſe Wy be pleaded in Diſtharge of an- One Promiſe may, be- 
other before Breach, but after Breach it cannot be _ — 45 

diſcharged, without a Releaſe in Writing. 2 Mod. 44... 

H * Upon an Indebitatus. Aſſumpſit, and a Quantum Indebitatus.and a Quap- 
Meruit, the Defendant to all but 101. pleads Non br 1 fe- 
Aſſumpſtt, but-doth not fay, whether it is upon the. vu PS. 
Indebitatus or Quantimm: Meruit : And upon a De- 35 

murrer it was held to be naught, becauſe the two Counts are ſeveral, 

and it doth not appear to which of the Counts.to-apply it. 5 W. & 
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of 


M. _ R. 2 20 * 
I. Tho? not guilty is not a proper Plea in an 47 Not guilty pleaded to 
* ſumpſit, and it my be demurr'd unto; yet becauſe b I E bose N n 
there is a-Deceit alledged to charge the Defendant, . 


Not guilty is Anſwer thereunto; and. it is but an. 
Iflue miſ- joined, aided by the Statute after a Verdict. Co. El. 470. 


6 The 


529. See Title Pleas and Pleadings, 
0 


Where a Bond is given The Defendant pleads that he gave 4 Bond. in A 
in Diſcharge of an 4/* Diſcharge, of the Aſ/umpſitz and it was demurred 
funpft, Non Webel to, for that it amounted but to the general Iflue ; 
a good Plea. to, for that it amounted but to the genera ; 

bn for the Debt being extinguiſhed by the Bond, the 
Defendant ought to have pleaded Non Aſumpſſt, and to have given the 
Bond in Evidence, to which the Court inclined. 5 Mod. 314- 

A Bond given in Satis Att Inſimud computaſſet was began and the De- B 
faction of an Account is fendant pleads, that he gave a Bond in Satisfac- 
a good Diſcharge. © tion of the Account, and traverſes that at any other 
Day after the Date of the Bond he accounted: And 


held that the Account was the Ground of the Promiſe, and well tra- 


verſable. Crs. Face 234. ph 4. 


A Man may diſcharge 
a Promiſe made to him- 
ſelf, not by himſelf. 


APromiſe to do a Thing 


upon Requeſt, the Action 
lies upon the Requeſt. 

A Promiſe to pay if 
another did not, being 
made at the ſame Time, 
is not a collateral Pro- 
miſe for the Debt of an- 
other. 


Where Goods are 
bought without Money, 
the Bargain is void, un- 
leſs a Day is given. 


Statute of Frauds and 
Perjuries. 


29 Ca, 2. cap. 3. 


No Action to. be 
brought to charge any 
Executor or Adminiſtra- 
tor, on any Marriage A- 

reement, or Contract 
for Lands, or other A- 

reement not to be per- 
torm'd in a Year 3 un- 
leſs the Agreement ſhall 
be in Writing, ſigned 
by the Party, or ſome 
Party authorized by 


Where Intereſt will 


be due upon a Note to 


pay upon Demand. 


ment given, here the one my bring 
te 


A Pan may diſcharge an Aſſumpſic made to C 
himſelf, but he cannot diſcharge an A//umpſit made 
by himſelf. Cro. Fac. 483. pl. 19. 

A Pꝛomiſe to do a Thing particularly upon Re- D 
queſt, the Action ariſes upon the Requeſt. 1 Lev. 48. 

A Pꝛomiſe to pay it another did not, being 
made at the ſame Time when the Bargain was 
made, is not a collateral Promiſe for the Debt of 
another: But all is one entire Contract upon the 


Sale. 3 Lev. 363, 364. 


Ik a Man buy twenty Yards of Cloth at a Dra- E 
por Shop; the Bargain is void, unleſs he pay the 
oney preſently. But if there be a Day of Pay- 
rover for 

- : 4 r the . ſet for 
ayment is paſt) may bring his Aſumpſi. | 
220 ARicn al e . 4 5 5 an Exe- F 
cutor or Adminiſtrator, upon any ſpecial Promiſe, 
to anſwer Damages out of his own Eſtate; or to 
charge the Defendant upon any ſpecial Promiſe to 
anſwer the Debt, Default or Miſcarriage of any 
other Perſon; or to charge any Perſon upon any 
Agreement made upon a Conſideration of Marriage; 
or any Contract or Sale of Lands; or any Intereſt 
in or concerning them ; - or any Agreement not to 
be performed within the Space of one Year from 
the making: Unleſs the Agreement, upon which 
ſuch Action ſhall be brought, or ſome Memorandum 
or Note thereof ſhall be in Writing, and ſigned by 
the Party to be charged therewith, or ſome other 
Perſon by him lawfully authorized. Stat. 29 Car. 2. 
cap. 3. | . 
Where there is a Note to pay Money lent on G 
Demand, if there be an actual Demand to pay = 


the Goods, and the other (a 


the Money, from that Time Intereſt will be 
J - ee er 2 du 
An 


A An ae was brought to pay ſo. much Money 
with Intereſt at 6%. per Cent. and, he — 3 ſo 
much for the Intereſt, which is more than the In- 

tereſt comes to; this is naught. Co. Fare ph 29. 
Ik there be an Agreement to enter into a Bond 

for the Performance of a Thing of a certain Value 

without naming of what Sum, it (hall be intended 

according to the Value. 1 Sid. 270. Danv. Abr. 41. 

C A Pꝛomiſe to enter into a Bond with a reaſon- 
able Penalty, and it is not agreed what it ſhall be, 
and yet adjudged good. Cro. Fac. 652. pl. 21. 

D Mhere a Man promiſes to pay fo much Money 
when ſuch Buſineſſes were done fre the Defendant; 
if after Part done the Defendant countermands it, 
the Plaintiff ſhall have an Action for the whole; 
and upon the Trial the Jury ought to give as much 
in Damages, as the Buſineſs done deſerves. Danv. 
Abr. 67. See 3 Lev. 244- 

E Ik A. promiſes to pay for all the Iron made at 
ſuch a Furnace, Secundirm Ratam 40. per Ton, 


B 


133, 134. Danv. Ahr. 68. | 
F Afiinnpſit to pay Money on Delivery 
and held good. Mod. Caſes 12. 


Debt lies. 2 Salk. 23. 


Uſe, it lies againſt the Receiver. Salk. 24, 27, 28. 
I And: where one pays Money by Miſtake on an 


Action. Salk. 22. 2 
K But not where it is paid knowingly upon a 
illegal Conſideration. IBid. 


upon an uſur ious Bond. Ibid. 

M Noz for Money delivered to a Solicitor to bribe 
Cuſtom-Houſe 
1 

2 believing the Ship loft when it is not. 

1 7 „ | 


in Conſideration of ſo many Pieces received of old 

Money. Salk. 25. 5 „ 
So on a Promiſe to pay 50 J. in Conſideration 

of a Note of 504. under a third Perſon's Hand, 


P 


he muſt pay for odd Pounds proportionably. Tetv. 
of a Note, 
G Indebitatus Aſſiunpſit lies in no Caſe but where 


H But where one receives Mener to another's 
V. | 


Account, or by any mere Deceit, he may have this 


L Ergo, not where Money is paid by an Obligor 


Officers, and laid out accordingly. 


N Jt lies for one that pays Money on a Policy of 


O It lies on a Promiſe to pay ſo much new Money 


delivered by the Plaintiff to the Defendant. - Lid. 
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The Plaintiff declares 
for more than is really 
due, it is naught. 


A Promiſe to enter 
into a Bond, and ſays 


not into what Sum. 


To enter into a Bond, 
and ſays not what Sum. 


What Damages ſhall be 
given where the Defen- 
dant countermands the 
Promiſe, when but Part 
is done, 


Where, u 
miſe to%a 


a Pro- 
o much per 


Ton for all the Commo- 
dity, he muſt alſo pay 


Yroportionadly for odd 
ounds. 


What held a good 4/- 
ſumpfit. 
Where it lies. 


The like. 


The like. 


The like. 
The like. 


The like. 
The like. 
The like. 


The like. 


Fox 


2 144 | Allumpũt. 


N cortales MY 9 5 Foz the Note being Evidence of a Debt due, the A 
b . partir with it is a good Conſideration. Soll. 25. 
Where it lies, Sg in Confiterinibn that the Plaintiff would re- B 
| ceive A. into his Houſe ut Hoſpites; arid find em | 
on Meat, &. with an Averment Fhat he did receive, ; ö 
. G. the not ſaid ut Hoſpites. id. 
The like. So in Confideration the Plaintiff would: 2 C C : 
the Defendant to be his Debtor, inſtead of A. with 1 
Avermetit that he did accept, &. and held good after Verdict, tho? 1 
fo Expreſs Averment-thit A. was diſcharged. | Salk. 29, * 1 
The like. But againſt B. for Money lent A. at B's Re-D 1 
a ee ln dof queſt, becauſe the Fromile i is only collateral, Salk. J 
* 1 n 5 1 3 : 
: Tbelike... pet it lies againſt a Stranger on his Promiſe to E 4 
pay the Debt if the Officer wou d reſtore Goods , 
taken on a Fi. Fa. Salk. 28. | 
The like. At lies on a conditional Prong, as, prove it F N 
JC will pay you if ſued within fix Years. Salk. | ; 
Cert ond 29. ; 1 
Inferior Court. "Afſumpſit laid infra Furiſdifion, but n6t the G g 


8 Sale of the Goods, and held ill. Comberb. 347. 


Aſſumpſit againſt three Judgments can't be for H 
two, and againſt the third. Comberb. 37, 38. : 
Plea teld -— op : Where Satisfaction and Acceptance pleaded in 1 

Aumpſit, was held ill. 346. | 


Plea and Evidence. What may be pleaded or evidenced in 22 K g 


7 
A 
ö 
* 
: 
a 
4 N 
5 
7 
1 
3 
4 
N 


fits. 74. n 
Promiſe to 1 Quere if a Lord promiſing to pay a Sum he L : 
if good? owed him, will maintain an Indebitarus Apumphh 1 } 
Comberb.' 349. ; 

Partners Two Partners, one of ha buys Goods, and M 


dies, the other chargeable in Indebitatus Anf 1 
conberb. 383. 


For Savage. Aſſumplit for a Sum certain due for Scavage. N 

5 Carthew. 92, : 

Work and Labour, Pro oper G. Lan generally was held to be O 
good.  Carthew 276. 


For a Fee. FJ FozaFeeof 3 due from him who voluntarily of 
yas” accepts a Knighthood. Carthew 93. 

Fathet and Son. A Senerai: Indebitatus Afſumpſic will. not lie Q 

a againſt the Father, at whoſe Requeſt the Plaintiff 

llent Money to the Son. Curtbew 446. 

Incertainty. pon two Promiſes, and in the laſt the plaintiff R 
- did not ſet forth that the Defendant ſuper Je * 
Fampſit good. Carthew 367. 4 


Promiſe of Hs Apon a reciprocal Promiſe between a Man and 8 


Oman to marry each other, and the Woman re- 
Carthew 479. 


In 
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Aſlumpfit. 


A Jn Action fur Caſe ſur Aſſumpſit the Defendant 
may plead non Aſſumpfit, and give the Statute of 
Gaming in Evidence. Skinner 195. 

B Attion fir Caſe upon mutual Promiſe upon Mar- 
riage not within the Statute of Frauds and Perju- 
ries, ſo upon a Wager. Skinner 196. 

C An Indebitatus Aſſumpſit lies not upon a Promiſe 

to pay a Sum of Money when he received a greater 
Suni from a Stranger. 1bid. 

D Uhere an Attorney is retained for a third Per- 
ſon, and the Perſon retaining promiſes him his 


Evidence. 
Statute of Frauds and 
Perjuries. 


Conditional Promiſe. 


Promiſe to pay Fees. 


Fees, an Indebitatus Aſſumpſit will lie upon this Promiſe 5 but where 


no expreſs Promiſe, the Law will not create one. 


E I a Man agrees to pay a Sum at three ſeveral 


Days, here he may not declare for this Sum till 
the Days are paſſed; but when the Days are paſs'd 
a general Indebitatus Aſſumpſit lies. Skinner 326. 

F Ik a Man pay Money upon a Policy of Aſſu- 
rance, ſuppoſing a Loſs when there was not; in 
ſuch Caſe this ſhall be —_— receiv'd to the Uſe 
of the Payer, becauſe the 


Skinner. 218. 


How to declare. 


Money paid wrong- 


fully if Aſſumpſit lies. 


oney was paid upon a Miſtake ; the like 


if it was upon a Fraud in the Receiver. Skinner 412. 


G Indebitatus Aſſumpũt lies for the Lord of a 
Copyhold Manor for a cuſtomary Fine. Comb. 151. 

H Aſſumpſit lies pro opere & labore in ſerving upon 
a Commiſſion 186. 

I It lies againſt a holder of Stakes on a Wager 


won. Comberh. 303. 


K It lies for Money received to the Plaintiff's Uſe | 


as Adminiſtrator. Comberh. 298, 304, 311. 

L It lies for an Attorney for Fees, tho' not ſaid in 
what Court. Comberb. 337. 

M It lies againſt a common Carrier in reſpe& of 
his Hire. Comberb. 334. | | 

N It lies againſt a Survivor of two Copartners on 
a Joint Contract. Comberb. 383. 329 2 

O It lies againſt a Sheriff for Money levied on a 
Fieri facias. Comberb. 428, 429. 

P It lies againſt one who receives that which is 
not his due. Comberb. 7 Sn . 

Q It lies againſt the Drawer of a Bill of Exchange 
for Value receiv'd after a Proteſt. Comberb. 392. 
451, 452. 


R It lies not for Money due and unpaid, not lay- 


ing how. Comberb. 1879, 
S Monz for any Duty. Comberb. $41. 
T Noz pro diverſis Amerciamentis. Did. 


P p 


Cuſtomary, for 
Work and Labour. 
Holder of Stakes. 
Adminiſtrator. 
For Fees. 


Againſt a common 


Carrier. 


Copartners. 
Againſt a Sheriff. 
Againſt whom it lies; 


The like. 


Where it lies not. 


The like. 


No! 
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Where it lies not. 


The like. 


The like. 


Contract ſounding in 


Deceipt. 


For what it lies. 


A Promiſe for the 
Debt of another. 


Promiſe in Writing. 


Statute of Frauds. 
Ex poſition, 


Father and Son. 


Conſideration paſt. 
Mutual Promiſe. 


Infant. 


Incertainty. 


Promiſe in Writing. 


r 
dodut Suggeſtion that the Contract was uſurious. 


Aſſumplit. 


Noz for Money received on an Obligation with- A 


Comberb. 213. | 
No! for Money received upon a corrupt Bargain, B 


or got by a cheating Trick. Comberb. 341. 
Noz when one ſells not his own. Quere. Com- C 


berb. 381, 447. 
A Contra# between A. and B. that A. ſhall D 


convey 15001, Stock in the Million Bank to B. 
whereas A. had no Stock, ec. there. Quære if this 
Bargain be void. Comberb. 366. 

Where it lies for ſo many Guineas, or their E 
Value. Comberb. 387, 388. 

MAhere a Promiſe by Writing for another's Debt F 
ought not to be ſhown in the Declaration, that it 
was in Writing. Comberb. 163. 

Tf one aſſume to do a Thing contained in a Wri- G 
ting, he may be charged for Non-feazance of that 
Thing. Comberb. 328. 

Otherwiſe of Covenant to do a Thing contained H 
in e for there the Writing is to be recited. 
Ibid. 
Where a Promiſe for the Debt of another ſhall I 
be within the Statute of Frauds, or not. Comberb. 
362. 
See an Expoſition of the Statute of Frauds as L 
to Contracts not to be performed within the Year. 
Comberb. 463. | | 

Note; A Difference where a Father promiſes M 
in Conſideration J. S. will lend Money to his Son, 
and where it is in Conſideration J. S. will pay 
his Money to his Son. Comberb. 473. LEAN 

Foz in the firſt Cauſe it ought to be in Wri- K 
ting, but not ſo in the other. id. 

And note, a Conſideration paſt is not binding. L 
Comberb. 463, 473. 

A mutual Promiſe is a good Conſideration with- M 
out an Averment of Performance. Comberb. 256. 

Jf one within Age borrow Money, and at full 
Age promiſe to pay, it is a good Conſideration. 
Comberh. 381. 

Where there are ſeveral Promiſes, and 'tis not N 
{aid who made the ſecond Promiſe. 1 22 if the 
Nominative Caſe to the firſt Promiſe thall govern 
the ſecond. Camberb. 404. | 

Where a Promiſe in Writing for another's Debt O 
need not be ſet forth to be in Writing. Quere. 
Comberb. 163, 473. 

| Jf 


Allumpfſit. 

A It a Plaintiff has four Cauſes of Action at four 
ſeveral Days, he my lay them as of one Day; 
and if he be forced from his Day it is no Depar- 
ture. Comberb. 361. | | 5 

B But he can't lay a Breach of all Before the laſt 
Day. Comberb. 307. 

C In a Declaration for Goods ſold in an inferior 
Court, it ought to appear they were ſold within 
the Juriſdiction. Comberb. 347. 

D In 1 ſit Defendant pleads he gave the 
Plaintiff a Beaver Hat in Satisfaction, which he 
accepted, Plaintiff replies r the Defen- 
dant did not give, pro placito that he did not ac- 
cept, & c. and held well. Comberb. 346. 

E Jn Indebitatus Hoch, nihil debet held a good 
Iflue after a Verdict. Comberb. 426. 5 

F And ſo is a Verdict quod Defendens indeb. fuit 
nod & forma, &c. tho' informal. Bid. 

G An Indebitatus Aſſumpſit lies by an Executor 
againſt one that receives Money by order of an 
Adminiſtrator, i. e. after Adminiſtration repealed, 
erg 

H So by an Executor on a Promiſe to himſelf for 
a Debt to the Teſtator, if he declares accordingly. 
Salk. 28. ; 

I But if he declares on a Promiſe to the Teſtator, 
and the Statute of Limitations is pleaded, he can't 
give in Evidence a Promiſe infra ſex annos. Ibid. 

K A. (living a former Wife) marries B. and re- 
ceives her Rents, &. B. may have an Indebitatus 
Aſſumpſit againſt A. for ſo much Money received 
to her Uſe. Ibid, = | 

L Tt lies where in Conſideration the Plaintiff pro- 

E miſed to marry the Defendant, ſhe promiſed to 

E: marry him, becauſe mutual Promiſes. Szlk. 24. 

But if the Promiſe be on one Side only, or if 
that on either Side is not binding, the whole is 

. nudum pactum. Ibid. | 

| N Spectat Aſuumpſit for that J. T. having a Rent- 

Charge out of the Defendant's Lands, would ſave 

_ harmleſs againſt Diſtreſſes, &c. promiſed to pay 

ö ſuch a Sum if there be no Right of diſtraining, and 

3 it appears it is no good Conſideration. Modern 

Caſes 265. | 

Indebitatus Aſſumpſit lies not for Money won 

! . . at Play. Mod.Caſes 128. Comberb. 303, 304. 

F P Noz upon mutual Promiſes, Mod. Caſes 129. 
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; 


1 
Several Cauſes of Ac- 
tion. 


, 
Breach: 


Inferior Court, 


What Plea held good. 


What a good Iſſue. 
Informal. 


Fort whom it lies, 
The like, 


Where in Evidence. 


Where a ſecond Wife 
living, the firſt may have 
the Action. 


Promiſe of Marriage. 


Nudum factum. 


What no good Conſi- 
derat ion. 


Where it lies not. 


Noz 
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Special Aſſump/it. 


Executor. 


Tromiſe exceedingly 
advantageous, yet good. 


Statute of Limitations 


Allumplit. 
Noz upon a Bill of Exchange, againſt the Ac- A 
ceptor. Mod. Caſes 129. Comberb. 204. 
9 ſpecial A/ump/it for Money won at Play, and B 
how to be brought. Bid. 


Jndebitatus Aſſiumpſit by Executor for Money C 


of the Teſtator received to the Uſe of the Execu- 
tor. Mod. Caſes 161. | 

Aſſumplit on the Defendants inconſiderately pro- D 
mifing to pay two Grains of Rye, and ſo on in 
progreſſional Arithmetick, when held good. Mod. 
Caſes 305. | 

* after the fix Years brings the Matter E. 
out of the Statute of Limitations, but owing of the 
Debt goes not ſo far. Mod. Caſes 319. 


Fo2 the general Learning concerning Actions on the Cafe, Con- F 
tracts and Aſſumpſits, ſee Shephard 's Actions upon the Caſe for Deeds, 
viz. Contracts, Aſſumpſits, Deceits, Gc. But more-eſpecially ſee Gen. 
Abridement, Title Aſtions, from Fol. 1. to Fol. 46. and Title Actions 


upon Aſſumpſit, from Fol. 46. to Fol. 80. 


Attachment, what. T 


Attachment. 


Award. 
See! Eantempt. 


Pere is a Writ of Attachment, which G 
is granted by the Court fo2 any Offence 
82 Contempt done to the Court, oz 
againſt any Rule of Court; and when 


the Party appears upon the Attachment (which muſt be on the 
Crown-Office Side) he muſt upon his Dath anſwer Interrogato⸗ 
ries to be there erhibited againſt him; and if he be repozted by 
the Maſter to be in Contempt, he is finable by the Court. 

There is alſo a Writ of Attachment at the Suit of an Attoz⸗ H 
ney of the Court, which is in the Nature of a Capias, to bzing 

a Defendant into Court, | 


There is alſo a Fozeign Attachment accozding to the Cuſtom 1 


of London. 


An 


— 2 
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| Attachment. 3 
f T7 bg a , 15 

* * yr nog may be granted againſt Juſtices „ Againſt Juſt N 
of the Peace, for proceeding upon an Indictm Peace the 5. Juſtices of 
after a Certiorart out of this Court is deliver'd = TR.” 
to them, to remove the Indictment hither. Fol 2 ( 

This hath been often done, and juſtly ; LS + wy 23 Car. 1. B. R.) 
Court is not to be ſlighted by inferior Authorities. ry of this 
Staples's Caſe. The Rule was, That Staples be ide Style Rep. 359. 
rogatories, and make a Retorn of the Certiorari examined upon Inter- 
that he reſtore the Fi | ertiorari on Monday next, and 
B the Fine ſet upon the Party. Mich. 16 next, and- 

An Attachment was granted againſt a. * ic % 1052. B. S. 

_— in an Inferior Court, notwithſtan * Granted for prodeed- 
chat a Hobeas Corpus iſſued out of this Court, and fes fe Cre He 
thereupon a Superſedeas alſo was granted to ſtay the of B. F gd 
Proceedings there, and an Amercement ſet u 5 h 
to return the Habeas Corpus for not making a n the Party that was 
B. R. For where the Authority of this Court = n of it. 21 Car. 
2 inferior Authorities are to ceaſe to act, and oth interpoſe, there 
CG ourt in what they ate required in the Profecuti to be aſſiſtant to this 
if 33 3 granted againſt two Bai enn 

„for arreſting the Tenants ' 4 5 
wh a Latitat of this Court apon "he Lord's Dab. ro Bailiff, for Sect: 
— — Dif ie W. _ have done it upon a Day. apon the Lord 

: . E eek. 22 Car. B. 5 | 
of kbeping the Lord's Day: Pat hot be a Ad m Law is tender 
of * Intituled, An Act for the better Obſervation r 
A which Bat fin 

akes all Arreſts upon the Lord's-Da - vol” © AE 
N abi See all thoſe Arreſts = 

oy ttachment was granted a ainſt a Bailiff for = 
2 of a Proceſs of this 1 L 1 1 againſt à Baili 

EO the Court (Paſch. 22 Car. I. e for executin * Bailiff 
Notice of 3 ) B.R. havin . 2 Proceſs 
— 8 ** For this appear d a wilful Con- Rn 
E an I TTY | | 

An Attachment was granted by this Court a- 1 
— 4 of a Liberty, wh * 1 Likewiſe for not re- 
1 ne Defendant and taken Sureties, and 8 
—— 0 a Cepi Corpus, but never brought in th ties take * and Sure- 
Res , + combining with the Benda let N go at . 

2 CONS iis a | . 5 rty, c. 
id — Attachment was granted againſt one for 

ſting one three ſeveral Times upon Lari e . | | 
out of this Co | upon Latztats taken ref for ſeveral Ar- 
not n ang the ſame Caufe, and wenn for the ſame Cauſe. 

we" the Party ar Fee 2 1 | 
22 Car. 1. B. R. F 5 . ty ed upon An of th W . ; 
G or Vexation. rng my " wi the Aut 25 ty of. this 4 ; 

70 Ne granted againſt ade 3 FLEW F | 
3 ha 3 ak. to bring Moneys ints the Court whi jp 1 A Sheriff for 

6 evied upon an Execution, and was ord ” d into Cour ring Money 
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Alſo for not making 
Retorn to a Venditioni 
exponas, * * 1 1 * : 


in his Hands pro defefin emptorum. Hereupon 2 Venditioni exponas 
iſued, of which he made no Retorn, nor any Satisfaction to the Plain- 
tiff, and for that an Attachment was granted. Raym. 171. 

11 „ Inner Nn 


Alſo for taking out 
xecution without a 
Judgment. 


Alſo for not mak ing 
a Retorn of a Hab. Corp. 
after a Pluries Mab. Corp. 
iſſued. 5 EY Bl 


For iſſuing Execution 
on a Judgment after Er- 
ror brought. 1-861 


For refuſing to take 
Bail upon an Arreſt. 


Where granted Nif.. 


Not againſt a Corpo- 
tation, except granted 
Nil. 23 


Where Attachment 
lies for abuſing the Pro- 
ceſs of the Court. 


againſt him for abu 
to another Intent. 
and Stone. 


Where Defendantwas 


order'd to ſhe d Cauſe 
why Attachment ſhould 


not be granted. 
64 8 8 


it was putting > abbr 

the De endant ſhould. new Cauſe, why, an Attachment ſhould. not be 

granted. Style Rep. 225. vide Eund, 318. 
* 2 arte © 0 * a 1 


by the Court to bring it in. lich. 22 Car. B. R. For the Sheriff is 
an Officer of this Court. D o 
AIG for not making. The Court was moved for an Attachment againſt A 
the Sheriff of Cheffer who retorn'd d fieri fecit 

f 


upon a Teſtatum Fieri far”, but that they remain 


An Attachment was granted againſt one for ta- B 
king out of an Execution without any Judgment to 
warrant it. Hl. 22 Car. 1. B. R. This was foul 
Practice, and an Uſurpation upon the Authority of 
the Couft. e 8 | 
An Attachment doth lie by the Rule of this C 
Court, upon Motion, for not making a Retorn of 
a Hab. Corp. upon a Pluries Hah. Corp. iſſued forth. 
Hill. 22 Car. 1. B. R. For this appears to be a high 
Contempt in refuſing ſo often to obey the Proceſs 
of this Court. | e | Sn 
See where an Attachment was granted againſt D 
the Mayor of Newherry, for iſſuing out Execution 
on a Judgment given there after a Writ of Error 
brought and allowed there, Style Rep. 321. E 
Dne took a Latitat out of this Court, and ar- 
reſted the Party, and refuſed to take Bail of him, 


2 


but carried him into another Liberty to. charge 
him with an Action there; and the Court being mo- 
ved for an Attachment, for abuſing the Proceſs of 
this Court, itqwas granted Niſi, &c. Style Rep. 943. 
An Attachment doth not lie againſt a Corporation; F 
but if it be granted % and the Corporation will 
not reſtore a Member, the Court will grant a Reſti- 
tution. Raym. 152. Vide 2 Keb. 1. tr 
Ik one arreſt another upon a Latitar, and then G 
convey him to a Corporation and arreſts him again 
there, and proceeds not againſt him upon the 1 
tat, but in the Corporation; an Attachment lies 
ling the Proceſs of this Court, and making it à Stale 
27 Nov. 1650. B. Sup. Style Rep. 239. int. Brian 
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A Kule of Court was made, int Smith- verſus 
the Earl of 240% for the Plaintiff to have Poſ- 
ſeſſion, and he Plaintiff's Cattle being driven off 
from the Land, the Court 1 conceived 


out of Poſſeſſion, and therefore ordered, that 


= 


, 4 * 4 ; 


An 


4 


wow - 


B 


C An Attachment was granted againſt bne of the "IE 


| > I 


E 


F. 


G 


H 


mer! er In a Caſe betwixt Middleton Plaintiff, an 


Attachment. FT 161 
an Attachment may be granted againſt one that Alſo againſt a Man 
ſtands indicted of — . — and will not who ihe 5 Eee 

lead to the Indictment, (THni 13 Car. 1. B. R.) mon Barretry, 
For his Contempt to the Court. 
Jf a Rule of Court be made betwixt the Plain- Abb ira Rule of ©; 

tiff and Defendant by their Conſent, although the be 9 55 by Gs 

Court would not have made this Rule without ment r 

ſuch Conſent, yet if either Party will not obey this ence. 

Rule, the Court will grant an Attachment againft _ 

him that obsys it not, if the other koh 1 dere it 5 for this Difobes 

dience to the Rule is a trifling with the Court, and a flighting and 

Contempt of their Authority, to which by their Conſent the 7. had for- 
Sir John 

Lenthal Defendant, upon a Rule made by Conſent, that Sir Jobe Len- 

that ſhould feal a Releaſe of Errors upon a Judgment. Fan. 27. Hill 


1655. B. 8. 


Parties, to à Suit in this Court, for perſuading 2 


the Jurors retorned to try the Ide in Queſtion not Jurors nor to 3 


to appear at the Day, upon Pretence that he had 

obtained an Iujunction out of Chancery to ſtay the Proceedings in the 
Suit. (25 O#. 1650. B. &) For thereby he laboured to obſtruct the 
Proceedings of the Court Aer and Falſhood, which are odious 
in Law. 


M an Attorney diene dappbav for one, and 
afterwards: refuſetli ti do it the Court will grant r a 


an Attachment againſt him "fob His foul Practice, for one after Proiniſe to 


_ (Paſch. 23 Cu. B. R.) in trifling with the Court, — 
and abuſing the Client. VV 

An Attachment was granted againſt/Chinmiſſio- Againſt Commiſſioners 
ners of Sewers,” for proceeding after Certioruti di- — 
rected. Raym. 186. 

An Attachment may be granted againſt thie Party For Refuſal. to pay 
that hath agreed to a Special Verdict, and doth re- Coſts after Agreement 
fuſe to pay his Fart of the Coſts expended upon the b Peel Verdict 
Trial, (Mich: 23 Car. 1. B. R.) or for refuſing to bring it, when agreed 
upon, into Court. (Hill. 1649. 26 Fanuarii, Paſch. 23 Car. 2. B. R.) 
For every of ? tieſe is a Contempt to: the Court. 

An 3 lies againſt the Parties that. will * for refuſing to pay 

ſuch Coſts as are taxed by the Maſter of t ted by a Matter:, 
= Gn ce of this Court. 21 Cr. 1. R R. For it is the taxing of the! 
Court, though: done. by the: Officer, and che Refuſal to Pay them, is 
a Contempt to the Court, and not to the. Officer 

Generally am Attachment doth lie for any Con- Doch le for Contempt 

tempt done againſt the Court. Hiil. 22 Car. 1. OT —_— — 
8 Court ING — E 26g ao 5 
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12 
e Mote, Before an Attachment for Non- payment A 
an I e of Coſts upon a Rule of Court will be granted, 
add an Affidavit in Writing muſt be made of ſerving 
the Party perſonally, and demanding of the Money taxed upon the 
Rule, by the Perſon to whom payable, or ſome Perſon who had Au- 
. thority from him to receive the ſame for him. | | 
| BVBBegulatlp, upon a Mandamus, there muſt be B 
— PO Pluries before you can have an Attach- 
maent for the not making of a Return. Paſch. 12W. 
B. R. But the Court may, if they think fit, order the Return to be 
made ſooner. 
3 Ik one be indicted for Perjury, and the Wit- C 
4 lies againſt neſſes to prove the Perjury be ſerved with Proceſs 
| ro appear at the Trial, and will not appear, where- 
by the Trial goes for the Defendant ; the Court will grant a new 
Trial, and an Attachment againſt the Witneſſes. In the Caſe of 
Howel Gwin, Hill. 1655, B. S. 1 5 
Gꝛanted againſt a Bailiff for driving a Diſtreſs D 


Alſo for driving a Di- . : 
ireſsinto a Franchiſe to into a Franchiſe, and would not ſuffer Replevin of 


prevent a Replevin. them. 1 Keb. 804. pl. 72. | 
9541 8 | The Court was moved to diſcharge one Collins, E 
, Granted Nl againſt that was arreſted as he was attending the Court, to 
« Witte anending the give Teſtimony as a Witneſs in a Cauſe, and for 
Court. an Attachment againſt the Parties that did arreſt 
| . him. Rolle Chief Juſtice ſaid, Take a Superſedeas 
and let the Parties ſhew Cauſe why an Attachment ſhall not be grantec 
againſt them that arreſted him. Style Rep. 363838. 
5 Court will not grant an Attachment againſt F 
Rule of Cour. aniG one for diſobeying a Rule of the Court, except it 
; be proved that Perſonal Notice was given to him 


——_ WW 


there be Proof of Per- 
ſonal Notice. of the Rule, (Trin. 24 Car. B. R.) viz. where Per- 
ſonal Notice is requiſite. ©: Ko | 

1 An Attachment was denied to be granted for G 
5 or the Breach of a Rule of Court, had by Conſent, 
Court for Performance for the Performance of an Award; for this Court 


4 RE Bone will not try ſuch Iſſue (as Award or no Award) by 


Award by Rule of A: Affidavits. Raym. 35. Vide 1 Leb. 130 & 138. G. 
hzes. 2 Keb. 22, 575. Sed vide 2 Keb. 585. where an 
18 Attachment was granted for not obeying an Award 
made by Rule of Aſſizes, which was afterwards made a Rule of this 
Court. Sed vide eund. 645. Pl. 78. & 3 Heb. 445. e 
Not acainſt an Attorz. An Attachment is not to be granted againſt an H 
iſobedience to Attorney for refuſing to wap an Order -made by 


ney for 

an Order of a Judge.in a Judge of this Court in his Chamber; for this is 
his Chamber. no Contempt to the Court, becauſe ſuch an Order 
is not to be accounted for a Rule of Court, (Mich. 23 Car. 1. B. R.) 
except it be entred; for then it is a Rule of Court, to which the Court 


expects Obedience to be given. 
| 1 In 


163 


A In ſome Caſes the Court doth not 
| Wee h not uſe to RE. 
40 Attachment — Perſons for Miſa em —. Where the Court will 
one againſt the Court, but will ſend a Ti Raff-of me t an Anach- 
= 0 the to bring in the Offender, Seer If the W 
Party live in or near the Town. 2 pant e e OP ö ; 
a Way ro bring n 2 Car. 1. B. R. For this is the readier 
n Attachment cannot be granted ainſt t Cannot be 
Marſhal of the King's Bench; for rag ener - gainit * gp of 
to let all the Priſoners eſcape ; but à Fine may be the King's Bench. 
ſet 7 8 him bythe Court for Miſdemeanors in his Office. Hill. 
0 in a Cauſe againſt Culpeper, a Priſoner with Sit J. Lenthal. 2 
2 Court will not grant an Attachment for n 
4 Non- performance of an Award made by Rule . Tbe Cour will nor 
of Ourt, pur ſuant to the new Statute of the 9 and — N 
10 Vill. tertii, cap. 15. without Perſonal Service out Service Wo Co 
with a Copy of the Award, and a Demand of the of it, and Demand of 
Money awarded, by the Perſon who is to have rr pes a, c 
the Money, or ſome other Perſon who hath a good 03711 998 
Authority. for him to receive it; and he then neglects — hows 
ere a Juror is withdrawn, and tlie Matter 1 
referred to the Arbitration of ſome of the =_ ads ks — pon ary 
= e e 1 the Court will not jun 2 a the 
Attachment fo the Non-perforn 1 
= 1 until the Party, ho wa, ee . „r me . 
= with the Award, and the Money 8 of Fe zone y, 18 
2 er Party, or ſome Perſon having Authority from hi I the 
a en refuſes or neglects paying of it: Of all J Mack a” im; and he 
1 and 5 in Court : But an Action I _ 
rd, upon the Delivery of it, withou 1 will lie upon t 
: Hill. 8 CEE of it, without demanding of the es. 
This Court will make no Ru | ; 
rt WIll ma ule fo Off 
3 to be paid his Fees, before W. Nee 2 en refuſing to pay 
will cons Chent's Buſineſs ; but if the Client Buſineſs nen the 
Buſi not pay him his Fees after he hath done hi 
88 Court will grant an Attachment a ainſt hi | 
dis Þ Juſtice ; for although the Officer may ine an Action wy e 
Pong N this = not Satisfaction for dilobe ring the Order peg 
„ W is, for eve e fp S Ot the 
K — the Client's Bulineſs is be TR TR, RY woe - 
; ourt will not grant an Attach N. — 
57 _ one for diſobeying an Order . Taſt vl * acer lag an Order 
this _ way 5 ſame be made an e I of Alte 4 
ch. 23 Car. 1. | : 
Court, but to the Judge . = * . hug is no Contempt to this 
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* 9 a Man 
after a Verdict againſt 
him, in Order to have 
him in Cuſtody when 


Judgment was enter'd. 


Attachment. 
- Fn a Caſe where the Court was inform'd upon A 
an Affidavit, that one Lomb had arreſted Duff, af- 
ter a Verdi& ' found for Lamb againſt Duff, to the 
Intent that he might have him in Cuſtody, when 
the Judgment was entred * him, the Court 
i 


ſaid, « Take an Attachment, if he will not diſcharge the- Party, or 


&« elfe let him ſhew Cauſe To-morrow why he will not diſcharge him- 8 


Idem. 211, 212. 


Apon an Affidavit, that the Debt was above 40. and divided into B 
ſeveral Actions in a Court-Baron; the Court awarded a Prohibition and 
an Attachment, unleſs Cauſe ſnewn. 1 Keb. 2606. 


Lies not 17. Wit- 


neſſes, tho? the King be 
A Debt upon a Re- 

cord is not attachable in 

London, | 


Can't plead a Foreign 
Attachment after Im- 

lance. 

A Debt not due, is 
not attachable. 


Whether indebted in 
London, or nv, is traver- 


ſable. 


Foreign Attachment. 


.. 


An Attachment lieth not againſt Witneſſes, tho C 
the King be a Party. 1 Keb. 199. 
4 Debt which accrues by Matter of Record, can D 
not be attached by the Cuſtom of London. 1 Leon. 
29. 3 Leon. Caſe 333. 

A Fozeign Attachment in London cannot be F 
pleaded after Imparlance. 3 Leon. Caſe 316. 

A Debt not due is not attachable in London by E 
3 Leon. Caſe 224. 

The Defendant pleaded a Debt due in London, G 
and a Foreign Attachment and Judgment; the 
Plaintiff replies, that he was not indebted to the 


Defendant in that or any other Sum. This upon a Demurrer was held 
a good Replication ; for whether he was indebted in London, or not; 
was iſſuable. Cro. Eliz. 598. pl. 4. | 


A Foreign Attach- 
ment can't be where a 
Suir is commenc'd in 
Weftminfter-Hall. 


legis, and cannot 
pl. 28, 


Nor of Money in the 
Garniſher's Hands before 
Adminiſtration granted, 


Attachment in *Lon- 
don. 
Awards. 


The like. 


The like. 


The like. 


A Fozeign Attachment cannot be where a Suit H 
is depending in any of the Courts of Weſtminſter - 
For whilſt the Suit is depending in any of the 
King's Courts at Weſtminſter, it is quaſi in Cuſtodia 
be medled with by any other Court. Cro. El. 691. 


A Creditoz attaches Money in London in the I 
Garniſher's Hands before Letters of Adminiſtra- 
tion taken out, it is naught.. 5 Mod. 75, 76. and 
92, 93, 94, 95. „ =; | 

Upon Proceſs upon Attachment in London, ſee K 
what is reckoned a hard Cuſtom. Mod. Caſe. 78. 

In Caſes of Awards tho? not legally good, an L 
Attachment lies for Non-performance. 2 Salk. 83. 

Aliter if impoſſible, but the Party is excuſed only M 
as to that Part which is impoſſible. 2 Salk. 74, 83. 

It lies not for not performing an Award, tho' N 
made on a Rule of Court without a Perſonal De 
mand. 2 Salk. 83. 5 

On an Award of three Foremen (tho' Verdict O 
given for the Security) an Attachment lies for the 
Breach. Salk, 73, 84. 


2 Fo? F 
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A To contemptuous Words of the Court an At- 
2 will be granted without a Rule to ſhew „„ 
Cauſe. Salk. 84. | 
B . "When one is taken on an Attachment for ſuch lieren in 
Contempt, &. he enters into a Recognizance to 
8 anſwer ay ye SS A 
On a Rule to put oft on Payment of T0 put off T 
— no Attachment lies for ee 2 Salk. K * 


D ts chment for a Reſtue is never granted upon Reſcue. 
 Afﬀeidavits only, but it muſt be returned on the 
Writ. Salk. 586. C | 
E See where an Attachment was granted againſt Againſt an inferior 
a Judge of a Corporation Court, and what was Judge. 
D _ a Contempt. _ 201. . 
n Attachment againſt an Attorney was denied, ˖ f 
for appearing for the Plaintiff without a Warrant, 9 
and the Party put to his Action. Camber. 2. 
An Attachment on Werren of Money on Award. 
an Award, purſuant. to a Rule of Court denied 
where the Money was tender'd the ſame Day. 
Comber. 251. ä 
F An Attachment was granted for not returning a Mandawus, 
firſt Mandamus. Comber. 234. 
Money is not attachable in an Attorney's Hand. 
Quere 427. N 1 
Fozeign Attachment does not lie againſt the Foreign Attachment. 
Arch _— of Canterbury before Adminiſtration 
committed. Cpmber. 164. Vide 109, 199. 


nn .. 


Attainder. 


Attainders, the ſeve- 
ral Sorts. 


Attain der. 


one is after Appearance, and that in 
thzee Manners, by Confeſſion, by Bat- 
tel, oꝛ by QUerdi# ; the other by being 


outlawed, which is an Attafnder in Law. For the Forfeitures in 
theſe Caſes, ſee Title Fozteitures. | | 


The Son purchaſeth, 
and hath a Siſter; the 
Son dies without Iſſue; 
the Siſter ſhall inherit, 
though the Father was 
attainted of Treaſon. 


One Son ſhall inherit 
to the other, though the 
Father be attainted; and 
why. 


A Perſon attainted 
cannot have Executors. 


A Man attainted of 
Felon ſhall anſwer to a 
Subject's Action. 


The Attainder of the 
Father, who never had 
the Land in Poſſeſſion or 
Uſe, ſhall not prejudice 
the Son. 


A. Hath Iſſue a Son and Daughter; the Son B 
purchaſes Lands in Fee; A. is attainted of Trea- 
ſon, the Son dies without Iſſue, the Daughter ſhall 
inherit, becanſe there is not any Mention made of 
A. the Father, in the Conveyance. ' Latch. 73. 
See Noy 158. __ 

A Man is attainted ; his eldeſt Son purchaſes C 
Lands, and, dies without Iflue ; the ſecond Son 
ſhall inherit as Heir to him, notwithſtanding the 
Attainder of the Father, becauſe the Blood is not 
corrupted between the Sons. 4 Leon. Caſe 21. Cro. 
Face 539. pl. 7. i 

A Perſon attainted cannot make Executors. Cro. D 
Eliz. 225. pl. 10. becauſe he can have no Goods. 

A an attainted of Felony ſhall anſwer the Suit E 
of a Subject notwithſtanding his Attainder. Co. 
El. 516. pl. 4. | 

G1andfather, Father and Son; the Grandfather F 
Tenant in Tail, the Father attainted of Treaſon, 
and dies in the Life of the Grandfather ; then the 
Grandfather dies; this Land ſhall deſcend to the 
Son; for the Father never had the Land in Poſſeſ- 


fion or Uſe, in which two Caſes 26 H. 8. gives the Forfeiture only. 
But now by the Statute of 33 H. 8. in all the ſaid Caſes, the Eſtate is 


ere be two Sorts of Attainders; the A 


x, 
= 
4 


veſted upon the King by the Attainder. 3 Co. 10. b. 
2 | Attaindet 


« 7 
— * 
” " +4 


A Attainder of High Treaſon by Commiſſion on 
28 H. 8. c. 15. works Corruption of Blood. Salk. 
82. 1 

B Vut not an Attainder of Pyracy or Treaſon, 
Sc. before the Conſtable and Marſhal or Admiral. 
Ibid. =” 

C One attainted for counterfeiting the Coin on 
8 and 9 IV. 3. forfeits Lands; but Corruption of 
Blood is ſaved. Mid. 

D So that the Forfeiture and the Corruption are 
diſtin& Parts of the Penalty; and one may be, 
and the other not. Lid. 

E Jn Attaigders of Felony, the Forfeiture to the 
Lord is only by Way of Eſcheat pro. Defectu Te- 
nentis. Ibid. 5 

F And the not deſcending is but the Conſequence 
or Effect of ſuch Incapacity. 1hid. 

But in Treaſon the Lands come to the Crown 
as an immediate Forfeiture, and not as an Eſcheat. 
Ibid. 

H An Executor may bring Error to reverſe the At- 
tainder of the Teſtator. Salk. 295. 

I Foz Miſnomer of one Juror's Sirname, and 
Miſtake in the Addition of another. Comb. 76. 

K Foz not being aſked what he could ſay why 
Judgment ſhould not be againſt him. Bid. 144. 

L Foz being outlaw'd, &c. without Addition of 
his Name of Dignity. Did. 189. 

M Foz that quod ſecreta membra amputentur are 
omitted in the Judgment. 1bid. 257. 

N Fo that the Indictment does not conclude con- 
tra ligeantiæ ſue debitum. bid. See there other 
Exceptions that Sir T. Armſtrong's Outlawry ſhould 
have been reverſed on his coming to the Bar within 
the Year. Comb. 298. 

O That in the Judgment for taking out his En- 
trails, Oc. tis not ſaid ipſo vivente. Comb. 369. 

_P See one attainted of Treaſon charged in Exe- 
cution. Did. 40. 


the Crown, chap. 43. ſect. 25. chap. 24. ſect. 4. 
chap. 23. 2 128. chap. 29. ſet. 33. chap. 36, 
ſect. 5. chap. 30. ſed. 8. chap. 15. ſe&. 40, 79. 
chap. 23. ſet. 126, chap. 33. ſect. 120. 
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Q See more of Attainders in Hawkins's Pleas of 
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Corruption of Blood. 
Py r acy. 
Counterfeiting Colin. 


Forfeiture and Cor- 
ruption diſtinct. 


Felony. 


Diſcent. 


Treaſbn. 


Reverſal of Attainder, 
Miſnomer. 


Not aſk'd if he ough 
to ſay, Oe. | 
Defect of Addition. 

Material Words o. 
mitted. 


II Conchufion, 


Material Words - 
mitted. 


Execution. 


Attaint. 


(168) 


What an Attaint is. 


The Judgment in it. 


Altered by the Statute 
of 23 H. 8. cap. 3. 


Lies againſt a Jury 
who give a Verdict con- 
traty to Evidence by 

Stat. 23 . 8. 


Nonſuit in Attaint, 


peremptory. 


If the Party for whom 
the Jury find, die before 
Writ of Attaintbrought, 
the Action is gone : 
Otherwiſe, if pending 
the Writ. 


It lies as well in Real 
as Perſonal Actions. 


43 E, 3. cap. 7. 


Who ſhall have an 
Attaint. 


Where Attaints muſt 
be ſued. 

23 H. 8. cap. 3. 
' Niſi prius. | 


Attaint. 


Ttaint is a Writ that lies where a falfe A 
aerdiit fn a Court of Reco2d, upon an 
Iſſue joined by the Parties, is given; 


and if the Jurv are convicted, they are ſtained with Per jury, and 


become inkamous fo2 ever: For the Judgment 
at the Common Law is, 1. Quod amittant libe- 


ram legem imperpetuum. 2. Quod forisfaciant bona & catalla ſua. 
3. Quod terræ & tenementa ſua in manus Dom' Regis capiantur. 
4. Quod Uxores & liberi extra domus ſuas ejicerentur. 5. Quod Do- 
mus ſuæ proſternentur. 6. Quod Arbores ſuz extirpentur. 7. Quod 
prata ſua arentur. 8, Quod corpora ſua carceri mancipentur. So 


odious is Perjury in the Eye of the Law. But 
now by a Statute made 23 H. 8. cap. 3. the Se- 


verity of the Common Law is mitigated, where 


a Petty-Jury is attainted; and now there is pecuntary Penalty 


appointed thereby, and alſo Fine and Ranſom at the Diſcretion 
of the Court, See Co. Litt. 294. b. 


An Attaint lies againſt a Jury that give their B 
Verdict contrary to the Evidence that is given 
them, (Paſch. 23 Car. 1. B. R.) by the Statute of 
23 H. 8. 

A Nonſuit in an Attaint is peremptory. C 

Jf the Party for whom the Jury find the falſe D 
Oath, die before the Writ of Attaint brought, the 
Action is gone. Dyer 5. a. But if he die pending 
the Writ, there it is not gone. Dyer 129. pl. 65. 
See the Statute of 23 H. 8. cap. 3. and Gen. Abridg- 
ment Title Attaint, from Bt. 593. to 601. 

An Attaint will lie as well in a Real as a Perſonal E. 
Action; and the Poor, by Reaſon of their Poverty, 
upon Oath made thereof, ſhall have it without Fine, 
and all others at an eaſy Fine. N 

Attaints always deſcend to ſuch Perſon to whom F 
the Land ſhould deſcend. 1 Leon. Caſe 346. 

Attaints muſt be ſued in the Courts of King's G 
Bench or Common Pleas, and what Proceſſes are 
to be in Attaints, by 23 H. 8. cap. 3. But a Nif 
prius may be granted. 


The 
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Attaint. 


againſt the Petty Jury, Grand Jury, and the Party, 
ny Summons, 8 and Diſtreſs infinite. 
x Leon. Caſe 377. Fol. 279. 

B There can be no new Attaint after a Nonſuit, 
neither by the Common Law nor Statute of 23 H. 8. 


cap. 3. Cb. El. 376. ph 26. 


„and they find accordingly; though he miſtakes 
the Law, the Jury ſhall not be attainted. Cb. El. 
4 § „ * . 

D No Attaint lies upon an Inqueſt of Office. Firzh. 
Attaint 13. 2 H. 4. 2.6. | of 

E (here the King is ſole Party againſt the Sub- 
ject, and the Jury find for the King, no Attaint 
lies. But it is otherwiſe where the Suit is tam pro 
Domino Rege quam pro ſeipſo. Ib. & Cro. El. 309. 

F It the Record is not in the Court where the At- 
taint is brought, it muſt be removed into it before 
there can be any Proceedings; and how it is to be 
done, ſee Cro. El. 371, 372. 1 Roll. Abr. 394. 4. 

G The Plaintiff in Treſpaſs brought an Attaint, 
and the Verdict was affirmed; the Defendant ſhall 
have only the Coſts upon the firſt Verdict, not up- 
on the Attaint. Cro. Car. 542. pl. 6. 

H Plaintiffs in Attaints ſhall recover their Coſts 
and Damages. 
An Attaint lies not for that which was not given 
in Evidence. Br. Attaint 82. 
K It the Judge declares the Law to the Jary erro- 
neouſly, and they find accordingly ; though this 
may excuſe them from the Forteitures, yet how- 


Br. Attaint 82. | 

L After the Plaintiff hath aſligned the falſe Oath, 
the Petty Jury ſhall have no Anſwer, but only 
that they made a true Oath ; unlefs the Plaintiff 


Jury. Kiel. 130. a. See 23 H. 2. cap. 3. 

M In an Attaint more Evidence cannot be given 
than was given to the firſt Jury; for no Default 
was in the firſt Jury, if it was not ſhewn to them. 


A The Proceſs given by the Statute of 23 H. 8. c. 3. 


Ak the Judge delivers the Law to the Pett } 5 
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What Proceſs the Sta- 
tute gives in Attaint. 
23 N. 8. cap. 3. 


No new Attaint after 
a Nonſuit. 
23 . 8. cap, 3. 


If the Judge ditects 


them wrong, they ſhall 


nor be attainted; 


Lies not upbn an In- 
queſt of Office. 


Lies not when the Ju- 
ry find for the King. 


But it lies upon a Qui 
tam. 


The Record muſt be 
in Court before any Pro- 
ceedin g8. 


The Defendant ſhall 
have no Colts upon a 
Verdict in Attaint. 


Plaintiffs in Attaints 
ſnall recover Coſts and 
Damages. 

11 5. 7+ CAP: 4. 

Where it lies not. 

How jt muſt be where 
the Judge declares the 
Law errgneoully. 


ever, upon the Attaint, the Judgment is to be reverſed; for a Man 
ſhall not loſe his Right by a Judge's Miſtake of the Law. Vaugb. 145. 


What Pleas the Petty 
Jury may plead. 


hath been nonſuited, diſcontinued, or had Judgment againſt the Petty 


What Evidence muſt 
be given upon it. 


Dyer 53. pl. 14. But the Defendant may give more Evidence in Affir- 
mance of the firſt Verdict; but the Plaintiff may anſwer it, and diſprove 


it if he can, but he cannot give other Evidence. 15 212. pl. 34. 


Ik a Man recovers in an Attaint upon a Verdi 


in Action, in which 


he loſt his Land, he ſhall have Reſtitution. Br. Attaint 84. So alſo in 


Caſe of Damages. See Danv. 601. 


In 


ö 
ö 
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The Grand Jury may In an Attaint the Grand Jury may find a ſpecial A 
find theMarter ſpecially. Verdict, if they will. Cro. El. 350. pl. 1. 351. , 
How the Oath of the The Oath to the Grand Jury in an Attaint ought B 
Grand Jury is to be. to be general, to try the Iflue in the Attaint. Cro. 
El. 331. | 


Attoꝛnev. 


Appearance. 

Bail. 

Guardian. 

Inkant. 

Rules, 

Warrant of Attoꝛney. 


See 


What Attorneys are. \ 


Attoꝛnies ought to be of ſome of the Inns of Court, or Inns of D 
Chancery; and not to lodge in Inns and Ale-houſes, or in private 
Places; as was ſaid by Rolle Chief Juſtice, Hill. 1649. B. &. For it is 
not for the Honour of the Law, nor for their Credit, to lodge in ob- 
ſcure Places, but to live in Societies where Order and Government are; 
and that were this obſerved, much foul Practice would be hindred. 
And much to that Purpoſe is the Order made 2 Anne by all the Judges 
of the King's Bench and Common Pleas, and alſo by the Barons of the 
Exchequer ; which Order is as follows : 


Ttozneys are ſuch Perſons as take upon C 
them the Charge of the Buſineſs ' of 


other Yen, by whom they are retained. 
Terms of the Law. 5. b. 


De Termino S. Michaelis, Anno Regni Dominæ Annæ nunc Reginæ, 
Angliæ, Cc. Tertio. 


AllAtiornies and Prac. 4 Pereas divers Complaints have been made E. 

a NS of \ y to us, that many Attornies and Clerks 

ſome Inns of Court or _ » ; 

Chancery. of the ſeveral Courts at Weſtminſter are not ad- | 
* mitted of the Inns of Court or Chancery, accord- I 

« ing to-ancient Courſe and Uſage, by which they might be reſorted . 

* to, and Buſineſs of Law better managed, to the greater Eaſe of the 


© * Queen's 
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Queen's Subjects. The Neglect wheteof is to the great Petriment 
« and Decay of the Societies of the Law, and divers Inconveniencies 


do thereupon daily happen. For Prevention whereof, and to eſta- 
« þliſh a Remedy for the future, 


. 


« Tt is oꝛdered oy the Judges of the ſeveral wiiece to be adinittred, 
Courts of Queen's Bench and Common Pleas, . 
and the Barons of the Court of Exchequer at Weſtminſter, at all 
Attorneys and Clerks of the {aid Courts, not already admitted into 
one of the Inns of Court or Chancery, ſhall procure themſelves to 
be admitted into one of the ſaid Inns of Court (if thoſe Horioura- 
ble Societies ſhall pleaſe to admit them) or into one of the Inns 
of Chancery, before the End of Trinity-Term, now next enſuing, 
and take Chambers there, if conveniently they may be had; elſe 
that they take Lodgings in ſome convenient Place near the ſaid Inns, 
and leave Notice in Writing with the Buttler or Porter of ſuch Inn, 
whereof they are admitted, where their Lodgings 1 

or Habitations are; Rang ſuch Perſons who N EN 
are or ſhall be hereafter Inhabitants or Houſe- 7 6 

keepers in London, Weſtminſter, Sointhwark, or the Suburbs thereof, 


and Liberty of the Tower of London, and St. Kathatines there; ) 


and ſuch who are Sworn Attornies of any Coutts within the ſaid 
Cities, Towns and Liberties. 
And it is farther hereby ozdeted, That for 
the future no Perſon whatſoever thall be ſworn = * wrote —— 
an Attorney, of admitted, or entred a Clerk of ducing a N TIEN 
any of the ſaid Courts, or Offices thereunto be- thereof. 
longing, (except the Perſons before excepted) | | 
unleſs tirſt admitted of one of the Inns aforeſaid, and bring and 
produce at the Time of his being {worn an Attorney, or admitted, 
or entred a Clerk, as aforeſaid ; a Certificate under the Hand of the 
Treaſurer, or Principal of the Inn whereof he is admitted, which 
they are reſpe&ively to give, without being paid for the fame, teſti- 
tying ſuch His Admiſſion; which Certificate every Attorney or 

lerk ſo ſworn, of the ſaid Court of Queen's Bench, ſhall deliver 
to the Secondary of the ſaid Court. And every Attorney or Clerk 
ſo ſworn of the ſaid Court of Common Pleas, ſhall deliver to the 
Clerks of the Warrants of the ſaid Court. And every Clerk of the 
{aid Court ſo admitted or entred, ſhall deliver to the re ſpective Pro- 
1 2 whoſe Office he ſhall be admitted. POR 

nd every Attorney ſo ſworn, of the ſaid Court Concerning Attornies 
of Exchequer, or Clerks ſeated in any of the Of- — Obes ich 
tices belonging to the ſaid Court, ſhall deliver to | 
the Queen's Remembrancer, or his, Deputy for the Time being, to 
be by the ſaid reſpective Officers filed, before the Name of ſuch 
Attorney ſhall be entred into the Roll of Attornies, or ſuch Clerk 
admitted, entred or ſeated, as aforeſaid. Unto which File of Cer- 
tificates the reſpe&ive Treaſurers. and Principals of the ſaid Inns of 
Court and Chancery ſhall or may from Time to Time reſort, as 
they ſhall ſee Cauſe, without paying any Thing for the ſame. 

1 y t „ 


And 
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No Attorney ſhall put * And it is farther oꝛdered, That no Attorney 
Ar ohne ze a. already ſworn, 28 already admitted, 8 " 
mitted of another. « or ſeated, or which hereafter ſhall be ſworn, ad- 
« mitted, entred or ſeated, and which are or ſhall 
be admitted into any of the Societies aforeſaid, ſhall put himſelf 
« out of the Society whereof he is, or ſhall be admitted, until he be 
« admitted of ſome other of the ſaid Societies, and deliver to the 
« Treaſurer or Principal of ſuch Society, whereof he firſt was a Mem- 
« ber, a Certificate in Writing, ſigned by ſuch Treaſurer or Principal, 
« teſtifying his being admitted of ſuch other So- 
Except he totally leaves « cjety (except ſuch Perſon ſhall totally leave off 
b Practice of the Law as an Attorney, or Clerk 
in any of the ſaid Courts.) | 
“ And whereas by the Uſage, Cuſtom or Orders of the Inns of þ 
« Chancery, the Members thereof were obliged to, and did come in- 
« to Commons, and continue therein, according to the Orders of ſuch 
« Society, to their great Eaſe in tranſacting their Cauſes one with an- 
« other, and much Benefit to their Clients. But of late, moſt, or a 
« great Number of the faid Attornies and, Clerks, have neglected to 
« come into Commons, or continue therein, according to the reſpec- 
« tive Orders of the ſaid Inns of Chancery, to the great Decay and a 
“ Detriment of thoſe Societies, 
„ farther ozdered, That from the End of 
tobe in Commons. © this preſent Term, the Attornies and Clerks 
* which now are, or ſhall be admitted into any of 
« the Inns of Chancery, do, and ſhall come into and continue in 
Commons for the Time or Times, as by the Orders of ſuch Society, 
« whereof they are or ſhall be admitted, is, are, or ſhall be ordered, 
The penal « limited or appointed for them ſo to do: And in 
4 « caſe my Attorney or Clerk aforeſaid, ſhall offend 
« againſt this Rule, or any Part thereof, ſuch Attorney ſhall be put 
“ out of the Roll of Attornies; and ſuch Clerk fo offending ſhall be 
« diſcharged and diſplaced from ſuch Office to which he belongs, until 
« he or they give into es. 4 this Order : And the Secondary of the 
« {aid Court of Queen's Bench, and the reſpective Prothonotaries, and 
« Clerk of the Warrants of the Court of Common Pleas, and the 
Queen's Remembrancer of her Court of Exchequer, or his Deputy, 
« for the Time being; and all other Officers whom it may concern, 
are hereby required to give Obedience to this Order; and ſee that 
the ſame (as to themſelves) be duly obſerved. 
„And for the more effectual and better putting in Execution this D 
" ee and that it may procure the Good hereby deſigned and in- 
& tended, | 


In what manner this It is hereby farther ozdered, That the re. E 


Order is to be put in © Ipedtive Treaſurers and Principals of the Inns of 


Execution. Chancery, and the Ancients, Rulers and Gover- 
* Nours of the ſame, do and ſhall from Time to 


„Time, by ſuch Ways and Means as they ſhall ſee fit and convenient, 
_ « procure and get a Liſt of the Names of ſuch Attornies and Clerks of 


I « the 
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« the ſaid reſpective Courts, who are not admitted of any of the ſaid 
« Inns of Court or Chancery; which Lift the faid Treaſurers and 
* Principals, Ancients, Rulers and Governors, ſhall yearly in Michael- 
« nas Term deliver unto the Right Honourable the Lords Chief Juſtices, 
« and Lord Chief Baron of the ſaid reſpe&ive Courts for the Time 
being; to the Intent the Offenders againſt this Order may be com- 
« pelled to give Obedience to the ſame. | 

And it is alſo hereby farther ozdered, That | Governor, Principals, 
« the ſaid Treaſurers, Principals, Ancients, Rulers de Präctiſers * 
« and Governors, in like Manner procure and not ſworn. 
* get a Liſt of the Names of ſuch Perſons as take 
upon them to practiſe as Attornies or Clerks, in . | 
any of the ſaid Courts; who are neither ſworn Attornies, or ad- 
« mitted, entred or ſeated Clerks in any of the Offices of the ſaid 
„ Courts; which Liſt is to be delivered as above, to the Intent that 
“ ſuch Offenders may be proceeded againſt in ſuch Manner as ſhall be 
« thought fit. 


Holt Jo. Blencome 

ho. Trevor H. Gould 
Edw. Ward R. Tracy 
Ed. Nevil Tho. Bury 


1 Powell Ro. Price 
ittleton Powys F. Smith. 


B Since the making of this Rule, ſeveral Attor- How this Rule has 
nies and Clerks of the Courts of King's Bench and 2 
Common Pleas have been ſerved with it; and u 4 
on Affidavit of Service, and on Motion for an Attachment upon their 
not obeying of it, the Courts have appointed, that ſuch Perſons ſerved 
with it ſhould attend the Court, to ſhew Cauſe why they have not 
obeyed the Rule; and upon their being admitted into ſome of the ſaid 
Societies, as the ſaid Rule requires, and paying of fix and twenty Shil- 
lings and eight Pence for the Charges of the Rule and ſerving of it, 
then there is to be no farther Proſecution againſt them: But in caſe 
they do not appear in Coutt, or ſhew good Cauſe, or be admitted, as 
the Rule requires; the Courts have frequently granted Attachments ; 
and then they muſt pay, before they can be diſcharged, forty Shillings 

tor the Charges of the Attachment, and Proſecution thereupon. 

C Every Attorney of the King's Bench ought to 
attend in the Court at the ſecond Retorn of the 

Term, by the ancient Rules of the Court, for the 


When Attornĩes ought 
to attend in Coutt. 


quicker Diſpatch of Juſtice to be done to the People; and for that 


Reaſon, if they did not, they were to be put out of the Roll: And it 


was then ordered by the Court, that the ancient Rules of the Court. 


for regulating of the Attornies in their Practice, ſhould be renewed 
and ſet up in the King's Bench Office, (Hill. 21 Car. 1. Ban. Reg.) For 
the Attornies to take the better Notice of them, and that they ſhould 
not plead Ignorance, in caſe they ſhould tranſgreſs thoſe Rules. 


Whereas 


— 


1 
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back 5:4: Whereas the Clerks and Attornies of this Court A 
R. 0G 1 notwithſtanding the ſeveral Rules made for the due 
 _ filing of Common Bails, do neglect to file their 
Common-Bails, to the great Prejudice of the Plaintiff, and Damage of 
the chief Clerk of this Court; fir the 3 whereof, it is ordered 
by the Court, That after the End of every Term, every Clerk and 
Attorney of this Court, who ſhall be Attorney for the Defendant, ſhall 
pay to the Plaintiffs Attorney upon joining of every Iſſue 15. 6d. for 
Common Bail, unleſs the Defendant's ſaid Attorne' make it appear 
to the Plaintiff's Attorney that Common or Special Bail is filed : And it 
is farther ordered, That every Clerk for the Plaintiff, upon his Account 
for his Entries, ſhall pay to the Secondary of this Court the 15. 64. 
ſo by him received; and that every Clerk and Attorney who ſhall 
act contrary to this Rule, in any Part, ſhall reſpectively forfeit 10 5. 
for every Offence, to be paid to the Box of. this Court. And it is 
farther ordered, That all Clerks and Attornies for the Plaintiff upon 
ſigning of Judgments by Default or non ſum informatus ſhall pay to 
the Secondary of this Court 15. 6d. for Common Bail, unleſs it be 
filed before, and the 1s. 6 d. ſo to be paid by the Plaintiff, ſhall be 
allowed him in his Coſts, Per Cur. Trin. 4 Willielmi & Matie Regis 


& Regine. 
Michaelmas, the fixth of King George II. C. B. 


« T T is o2dered by the Lord Chief Juſtice, and the reſt of the Ju- 
« | ſtices of this Court, That from and after the laſt Day of this 
Term, no Attorney of this or any other Court, or any Perſon prac- 
— 8 as ſuch, mall be Bail in any Suit or Action depending in this 
* Court, 6 


Michaelmas, the fixth of King Geo. II. C. B. 


" WA Prreas many Inconveniencies happened to the Suitors in 
6 this Court, by Attornies neglecting to file their Warrants of 
Attorney; by which Neglect Judgments have been reverſed, and 
« Plaintiffs have loſt their Debts. To prevent the like Inconvenien- 
« cies for the future, Tt is oꝛdered by this Court, That from and 
after the firſt Day of the next Term, no Judgment whatſoever (ex- 
« cept final Judgments upon Poſteas, Writs of Inquiry, and non Profs) 
“ ſhall be ſigned by any of the Prothonotaries o this Court, unleſs 
« the Stamp of the Clerk of the Warrants of this Court be firſt im- 
« preſſed on the Paper whereon Judgment is to be ſigned, whereby 
it may appear that Warrants of Attorney are duly filed. 


A 


X Eyre No. Price 
Alex. Denton F. Forteſcue. 


If 
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A At any Perſon who hath been, or ſliall be 
convicted of Forgery, or of wilful and corrupt 
« Perjury, or Subornation of Perjury, or common Barretry, ſhall, 
« after the Twenty-fourth of June 1726, act or practiſe as an Attor- 
* ney or Solicitor, or Agent, in any Suit or Action, brought or to be 
« brought in any Court of Law or Equity within England, the Judge 
« of the Couft where ſuch Suit or Action is brought, ſhall, on Com- 
« plairit of Information thereof, examine the Matter in a ſunima 

« Way in open Court; and if it ſhall appear to the Satisfaction of 
« ſuch Judge, that the Perſon complained of, or againſt whom ſuch 
Information ſhall be given, hath offended contrary to this Act, the 
Judge ſhall cauſe ſuch Offender to be tranſported for ſeven Years, to 
one of his Majeſty's Colonies or Plantations in America, by ſuch 
„ Ways and Means, and in ſuch Manner, and under ſuch Pains and 
« Penalties, as Felons in other Caſes are by Law to be tranſported. 
B *'Tis faid that Attornies of the King's Bench, Attornies of g. R. to 
ought to be allowed in all Circuits as the Attornies 3 
of the Common Pleas are, although formerly it 

had been denied them in the Weſtern Circuit; and 7 
they ought not to be compelled to pay extraordinary Fees for practiſing 
there. Per Roll. Paſch. 1650. 1 Maiz. For they are equally Attornies 
for the Good and Eaſe of the People, with the Attornies of the Com- 
mon Pleas, and therefore it is Reaſon they ſhould be equally privileged. 
de bt die Lo Wes . 

C In Paſche 1 May 1650. the Attornies of the 3 
Court of 1 ng's Bench were ordered from thence- 3 «by 3 
forth to be ſworn as the Attornies of the Common 

Pleas were by Roll. And 'tis ſaid that it was intended, as a Proviſion 
for the People, to make the Attornies the more conſcientious and care- 
ful in their Client's Buſineſs. 


D „Foz the better Regulation of Attornies and Stat. 2 Geo. 2. cap. 
« Solicitors, practiſing in any Courts of Law or . bett. 1. 
« Equity in England, it is Enacted, That no Per- 
« ſon, after the firſt Day of December, 1730, ſhall be permitted to 
« a@ as an Attorney, or to ſue out any Writ or Proceſs, or to com- 
« mence, carry on or defend any Action or other Proceedings, either 
before or fee Judgment obtained, in the Name of any other Per- 
“ ſon, in his Majeſty's Court of King's Bench, Common er or Ex- 
« chequer, or Dutchy of Leneaper, or in any of the Courts of Great 
« Seſlions in Wales, or of the Counties Palatine of Cheſter, Lancaſter 
and Durbam, or in any other Court of Record in England, where 
« Attornies have been accuſtomably admitted and ſworn, unleſs ſuch 
«* Perſon ſhall take the Oath herein after appointed to be taken by At- 
“ tornies, and ſhall alſo be admitted and enrolled on or before the ſaid 
« Firſt of December, 1730, in ſuch of the ſaid Courts where he ſhall 
act as an Attorney, or ſhall be ſworn, admitted and enrolled in the 
« {aid reſpective Courts, after the ſaid Firſt of December, 1730, in the 
Manner herein after directed. 

U u Any 
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Any one or more of the Judges of the ſaid A 

+. « Courts reſpectively, ſhall, before they admit 

« ſuch Perſon to take the ſaid Oath, examine and inquire, by ſuch 
Ways and Means as they ſhall think proper, touching his Fitneſs 
* and Capacity to act as an Attorney; and if they ſhall be thereby 
« ſatisfied that ſuch Perſon is duly qualified, then, and not otherwiſe, 
they ſhall adminiſter to him the Oath by this Act directed to be 
* taken by Attornies; and after ſuch Oath is taken, cauſe him to be 
admitted an Attorney of ſuch Court reſpe&ively, and his Name to 
<« be inrolled as an Attorney in ſuch Court, without any other Fee or 
« Reward than 1s. for adminiſtring the Oath ; which Admiſſion ſhall 
be written on Parchment in the Engliſb Tongue, in a common legi- 


ble Hand, and ſigned by ſuch Judge or Judges reſpectively, whereon 
* the uſual Stamp ſhall be firſt impreſſed, and ſhall be delivered to the 


<« Perſon ſo admitted. TL 
22 « No Perſon, after December the Firſt, 1730, 
5 „ ſhall be permitted to act as a Solicitor, or to ſue 


<« out any Writ or Proceſs, or to commence, carry on, ſolicit, or de- 
fend any Suit, or any Proceedings in the Name of any other Perſon, 
« in any Gourt of Equity, either in his Majeſty's High Court of Chan- 
« cery, Court of Equity in the Exchequer, Chamber-Court of the 
« Dutchy of Lancaſter at Weſtminſter, or Courts of the Counties Pala- 
« tine of Cheſter, Lancaſter or Durbam, or in any other Inferior Court 
e of Equity in England, unleſs he ſhall take the Oath hereby appointed 
to be taken by Solicitors in Courts of Equity, and ſhall be admitted 
« and inrolled on or before the ſaid Firſt of December, 1730, in ſuch of 
the ſaid Courts of Equity where he ſhall act as a Solicitor, or ſhall be 
« {worn, admitted and inrolled in the Manner herein after directed. 
Delt « The Maſter of the Rolls, Two of the Maſters C 
* e in Chancery, the Barons of the Court of Exche- 


quer, the Chancellor of the Dutchy of Lancaſter, and the Judges of 
* the other Courts of Equity, or any one or more of them, ſhall, be- 
fore they admit any Perſon to take the ſaid Oath, examine and en- 
« quire, by ſuch Ways and Means as they ſhall think proper, touching 
< his Fitneſs and Capacity to act as a Solicitor in ſuch Courts of Equity 
<« reſpeQively; and if the ſaid Maſter of the Rolls, ec. ſhall be ſatis- 
ce 2 that ſuch Perſon is duly qualified, then, and not otherwiſe, the 
aid Maſter of the Rolls, Gc. ſhall adminiſter to ſuch Perſon the Oath 
< herein after directed to be taken by Solicitors, and ſhall afterwards 
„ cauſe him to be admitted a Solicitor in ſuch Court of Equity, and 
his Name to be enrolled as ſuch, without any Fee, other than 15. 
for adminiſtring ſuch Oath which Admiſſion ſhall be written on 
« Parchment in Engliſh, and in a common legible Hand, and ſign'd by 
the Maſter of the Rolls, &c. whereon a treble Forty Shillings Stam 
* ſhall be firſt impreſſed, and ſhall be delivered to the Perſon ſo admitted. 
ZE < After the ſaid Firſt Day of December, 1730, no D 
5511 ot F Perſon, who ſhall not before that Day have been 
* ſworn, admitted and inrolled, according to the Directions of this Act, 
< ſhall be permitted to act as an Attorney, or to ſue out any Writ or 
1 2 5 “% Procels, 
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A © Proceſs, or to commerce, carry on or defend any Action or Proceed- 
„ jngs, either before or after Judgment obtained, in the Name of any 
< other Perſon, in any of the Courts of Law aforeſaid, unleſs ſuch Per- 
e ſon ſhall have been bound, by Contract in Writing, to ſerve: as a Clerk 
“ for Five Years, to an Attorney duly and legally {worn and admitted 
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in ſome or one of the ſaid Courts, and ſuch Perſon, during the ſaid 
Term of Five Years, ſhall have continued in ſuch Service; and alſo 
unleſs ſuch Perfon, after the Expiration of the ſaid Five Years, ſhall 
be examined, ſworn, admitted and inrolled, in the ſame Manner as 
Perſons who ſhall be admitted Attornies of the ſaid Courts, are here- 
in before required to be admitted, &*c. any 
* Anp one or more of the Judges of the ſaid Sed. 6 

Courts ſhall, before they admit ſuch Perſon to * | 
take the ſaid Oath, examine and inquire, by ſuch Ways and Means as 
they ſhall think proper, touching his Fitneſs and Capacity to act as 
an Attorney; and if ſuch Judge ſhall be thereby ſatisfied that the 
Perſon is uy qualified, then, and not otherwiſe, he ſhall admini- 
ſter in open Court to ſuch Perſon, the Oath hereby directed to be 
taken by Attornies, and after ſuch Oath taken, ſhall cauſe him to be 
admitted an Attorney in ſuch Court, without any Fee, other than 1 5. 
for adminiſtring the Oath, which Admiſſion ſhall be written on 
Parchment in Engliſh, in a common legible Hand, and x a by the, 
Judge, whereon I lawful Stamp ſhall be firſt impreſſed, and ſhall 

e delivered to the Perſon ſo admitted. F 

„ After the Firſt of December, 1730, no Perſon, Set. 

who ſhall not before that Day, have been ſworn 
admitted and inrolled, purſuant to the Directions of this Act, ſhall 
be permitted to a& as a Solicitor, or to ſue out any Writ or Proceſs, 
or to commence, carry on, ſolicit or defend, any Suit or Proceedings 
in the Name of any other Perſon, in any of the ſaid. Courts of E- 
quity, unleſs ſuch Perſon ſhall have been bound by Contract in Wri- 
ting to ſerve as a Clerk for the Space of Five Years, to a Solicitor duly 
and legally ſworn and admitted in one of the ſaid Courts of Equity, 
and during the ſaid Term ſhall have continued in ſuch Service; and 
alſo unleſs ſach Perſon, after the Expiration of the faid Five Years, 
ſhall have been examined, ſworn, admitted and intolled, in the 


ſame Manner as Perſons who ſhall be admitted Solicitors in the ſaid 


Courts of Equity, are hereby before required to be admitted, G c. 
* The Maſter of the Rolls, Two of the Maſters Seit. 8 5 
of the Chancery, the Chancellor of the Duty 
of Lancaſter, and the Jadges of the {aid other Courts of Equity, or, 
any one or more of them, ſhall, before they admit any ſuck Per on to 
take the {aid Oath, examine and enquire by ſuch Ways and Means as 
he or they ſhall think moſt proper, touching his Fitneſs and Capacity 
to act as a Solicitor in Courts of Equity; and if the Maſter of the 
Rolls, &c. ſhall be thereby {atisfied"that he is duly qualified, then, 
and not otherwiſe, the 614 Matter of the Rolls 0 . Or any one or 
more of them, ſhall adminiſter in open Court to fuch Perſon, the 
Oath hereby directed to be taken by Solicitors, and after that on 
cc ta en, 
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taken, ſhall cauſe him to be admitted a Solicitor in ſuch Court of E- 
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equity, and his Name to be inrolled as ſuch, without any Fee, other 
6. Fan 15. for adminiſtring the Oath; which Admiſſion ſhall be writ-. 
ten on Parchment in Engliſh, in a common legible Hand, and ſign- 
ed by the Maſter of the Rolls, Cc. who ſhall admit ſuch Perſon to 
be a Solicitor, whereon a treble Forty Shillings Stamp ſhall be firſt 
e ;jmpreſſed, and ſhall be delivered to the Perſon ſo. admitted. 
„ « Nothing in this Act before contained ſhall be A 
1 * conſtrued to exclude any Perſon fron being 


„ ſworn, admitted and inrolled to be an Attorney in any of the Courts 


of Law aforeſaid, who hath, oñ or before the Twenty-fifth of March, 
4 1729, been bound by Contract in Writing to ſerve as Clerk to an 
Attorney, or Perſon practiſing as ſuch in ſome or one of the Courts 
« of Law aforeſaid, for any Term not leſs than Four Years ; or from 
« being ſworn, admitted, and inrolled as a Solicitor in any of the 
« Courts of Equity, who hath, on or before the ſaid Twenty-fifth of 
« March, 1729, been bound by Contract in Writing, to ſerve as Clerk 
« to a Perſon practiſing as a Solicitor in any of the ſaid Courts of E- 
« quity, for any Term not leſs than Four ; Bak ſo as ſuch Writing, 
« in Caſe any Sum of Money has been paid or given in Reſpect of ſuch 
« Clerkſhip, hath the legal 1 thereon impreſs'd, and ſhall be re- 
4 arge in the Stamp-Office by the Twenty- fifth of March, 1730; 
« but any Perſon having been bound and ſerved as Clerk to an Attor- 
< ney, as aforeſaid, may be examined, ſworn, admitted and inrelled, 
<« to be an Attorney of any of the Courts of Law aforeſaid; and any 
<< Perſon, having been bound, and ſerved to any Perſon practiſing as 
<« a Solicitor, may after the Expiration of the ſaid Term of Four 
« Years, be examined, ſworn, admitted and inrolled, to be a Solicitor 
*in any of the Courts of Equity aforeſaid, for the ſame Fee, and in 
the ſame Manner, as Perſons who ſhall be admitted Attornies or So- 
« licitors, are herein before required to be examined, ſworn, admit- 
ce ted, and inrolled. | 
© alt. 6a, __ < After the ſaid Firſt of December, 1730, it B 
© ſhall be lawful for any Perſon admitted as an At- 


< torney.in-any of the ſaid Courts of Law, or, as a Solicitor in any 


of the ſaid Courts of Chancery, with the Conſent and Permiſſion of 
any Attorney in any of the ſaid other Courts, ſuch Conſent being in 
Writing ſigned by ſuch Attorney, and in the Name of ſuch Attor- 
<« ney, to ſue out any Writ or Proceſs, or to commence, carry on, pro- 
« ſecute or defend, any, Action or Proceeding in ſuch Court, notwith- 
« ſtanding ſuch Perſon is not ſworn or admitted to be an Attorney of 


« ſuch Court. Þ at be, f | 
3 „ Nothing in this Act ſhall extend to require C 
or "OY dor authorize any Judge of any Court of Record, 
< to ſwear, admit, or inroll any greater Number of Perſons to be At- 
« tornies of ſuch Court, than by the ancient Uſage of ſuch Court hath 


"7; 


* heretofore been allowed. 
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* If any Attorney or Solicitor, to 
« Perfon hath been, or ſhall be bound, 


+ = 
om any 


y. Con- | 


« tract as aforeſaid, to ſerve as a Clerk for five Years, or four Years, 


.« ſhall happen to die before the oa of the 


ore iratic . five Lears or 
four Years ; or if ſuch Contract ſhall, by mutual Conſent of both 


« Parties, be vacated; or if ſuch Clerk be legally diſcharged by an 
e Rule or Order of the Court wherein ſuch Attorney or Solicitor ſhall 
« practiſe before the Expiration of the ſaid four Years or five Years ; 


cc 
cc 
cc 
cc 
cc 


C « 


cc 


D 


cc 
cc 
ce 


E cc 


cc 
cc 
cc 
CC 


then, if ſuch Clerk ſhall by Contra& be obliged to ſerve, and ſhall 
ſerve accordingly as Clerk to any other N or Solicitor, during 
the Reſidue of the ſaid Term, ſuch Service ſhall be deemed as good 
and effectual, as if he had continued to ſerve as a Clerk to the {ame 
Perſon to whom he was originally bound. 

« Every Perfon, who, in Purſuance of this Sell. 13. 
Act, {hall be admitted and inrolled to be an At- "Ip ORR 

torney in the faid Courts of King's Bench, Common Pleas, Exche- 
quer, Great Seſſions in Wales, Counties Palatine of Cheſter, Lan- 
caſter and Durham, or any inferior Courts of Record, ſhall, before 
he is admitted and intolled, take and fabſcribe the Oath following, 
inſtead of the Oath heretofore uſually taken by the Attornies of ſuchi 
Courts reſpeQively. 135 


« I A. B. do ſweat, That I will truly and honeſtly demean myſelf 
in the Practice of an Attorney, according to the beſt of my 
« Knowledge and Ability: So help me God, 


© Every Perſon, who ſhall, purſuant to this , 14 
AR, be admitted and inrolled to be a Solicitor in N 

the ſaid High Court of Chancery, or in any of the other Courts of 
Equity aforeſaid, ſhall, before he be ſo admitted and inrolled, take 
the Oath following, vis. GE 


IA. B. 40 Het That T will truly and honeſtly demean myſelf 
« in the Pratlice of 4 Solicitor, according to the beſt of « 
« Knowledge and Ability. So help me God. 

* After the firſt Day of Frly, 1729, no Attor- | 

ney or Solicitor ſhal e than two Clerks B15 

at one and the fame Time, who ſhall become bound by Contract 

in b as aforeſaid, after the ſaid firſt of July, to ſerve him as 
er 


It ſhall be lawful for the Prothotiotaries of 


cc 
cc 
cc 
cc 
CC 


cc 


the Court of Common Pleas, and the Secondar . | 
of the Court of King's Bench, and the Prothonotaries of the reſpec- 
tive Courts of the Counties Palatine of Chefter, Lancaſter and Dur- 


bam, and the reſpective Courts of the Great Seſſions in Wales, to 
have three Clerks at the ſame Time, and no more ; and ſuch Clerks 
having ſerved a Clerkſhip to any of the faid Prothonotarics, or Se- 
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e tondary, for any Term not leſs than five Years, may, after the Ex- 


« piration of ſuch Term, be examined, admitted and inrolled, to be 
« an Attorney of any of the Courts of Law aforeſaid, for the ſame 
« Fee, and in the ſame Manner, as any other Perſon may be admitted 
“ and inrolled, who ſhall ſerve a Clerk{hip, to any Sworn Attorney 
« for five Years, in Caſe the Judge or Judges of the Court,, before 
« whom ſuch Clerk ſhall be examined, be ſatisfied that he is duly qua- 
« lified admitted to be an Attorney of ſuch Court. | | 

. « After the firſt of December, 1730, if any 


« the ſaid Courts of Law, ſhall knowingly and willingly permit any 
« othzr Perſon to commence, proſecute or defend any Action or other 
Proceedings in his Name, not being a Sworn Attorney of one of the 
« {aid Courts of Law, or a Sworn Solicitor of the Court of Chancery, 
« or of one of the Courts of E 2 aforeſaid, the Perſon lawfully 
c convicted thereof, ſhall, from the Time of ſuch Conviction, be dit. 
&« able4 and made uncapable to act as an Attorney, and his Admittance 
« to be an Attorney ſhall from thenceforth ceaſe and be void. 
Delt. 1 « After the firſt Day of June, 1729, the Chief 
— 4 Clerk of the Court of King's Bench, the Clerk 
« of the Warrants in the Court of Common Pleas, the Prothonotaries 
« of the Counties Palatine of Lancaſter, Cheſter and Durham, and of 
« the Great Seſſions in Wales, or their reſpective Deputies, and ſuch 
« Officers of the ſaid inferior Courts of Law, as the Judges of the ſaid 
“Courts reſpectively ſhall appoint, ſhall, without Fee or Reward, in- 
« roll the Nate of every Perſon who ſhall be admitted in the ſaid 
« Courts, purſuant to the Directions of this Act, and the Time when 


5 


La 


admitted, in an Alphabetical Order, in Rolls or Books, to be kept 


« for that Purpoſe in the ſaid ſeveral Offices; and the ſenior Clerk of the 
« Petty-Bag Office in the Court of Chancery, the King's Remembrancer 
* of the Court of Exchequer, the Chief Clerk of the Court of the 
* Datchy Chamber of Lancaſter, the Regiſters of the Courts of Equity 
in the Counties Palatine, and of the Great Seſſions of Wales, or 
their reſpective Deputies, and ſuch Officers of the inferior Courts of 
Equity, as the Judzes of thoſe Courts ſhall appoint, ſhall, without 
„Fee, inroll the Name of every Perſon,. who ſhall be admitted a Soli- 


< citor in the ſaid Courts of Equity, and the Time when admitted, in 


* an Alphabetical Order, in Rolls or Books to be kept for that Purpoſe 
in the reſpective Offices in the ſaid Courts of Equity; to which Rolls 
* or Books in the ſaid Courts of Law and Equity, all Perſons ſhall have 
free Acceſs without Fee.or Reward. 
8 «* The Admiſſion of an Attorney may be writ- 
3 ten on Parchment without any Stamp, in Caſe 
„he hath, on or before June 1, 1729, been ſworn and admitted an 
Attorney of any of the ſaid Courts. 


« Perſon who ſhall be a Sworn Attorney of any of 


A 


B 


C4 


3 „ After the firſt Day of December, 1730, any D 


| “ Perſon, who ſhall be ſworn, admitted and in- 
* rolled to be an Attorney in any of the ſaid Courts of King's Bench, 
« Common 


3 
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« Common Pleas, Exchequer, Counties Palatine of Cheſter, Lintaſte! 
.« and Durbam, and Great Seſſions in Wales, may be ſworn, admitted 
« and inrolled to be a Solicitor in all or any of the ſaid Courts of Equi- 
ty, without any Fee for the Oath, or any Stamp on the Pachment 
« whereon ſuch Admiſſion ſhall be written, if the Maſter of the Rolls, 
« two Maſters of the Chancery, the Barons of the Court of Exchequer, 
« the Chancellor of the Dutchy of Lancaſter, and the Judges of the 
ſaid other Courts of Equity, or any of them reſpectively, ſhall, 
« upon examining ſuch Perſon touching his Fitneſs and Capacity to 
d act as a Solicitor in Courts of Equity, be ſatisfied that he is duly 
* qualified. | 
A 4 After the firſt Da of December, 17 30, an Set. 21. 
« Perſon who ſhall be ſworn, admitted and inro]- US - 
« Jed to be a Solicitor in any of the ſaid Courts of Chancery, Exche- 
quer, Dutchy of Lancaſter, Counties Palatine of Cheſter, Lancaſter 
and Durham, and Great Seſſions in Tales, may be ſworn, admitteJ 
« and inrolled to be a Solicitor in all or any of the ſaid other Courts 
« of Equity, or in any inferior Court of Equity, without Fee for the 
« Oath, or Stamp on the Parchment whereon ſuch Admiſſion ſhall be 
« written, in Cate the Maſter of the Rolls, ec. or any of them re- 
« ſpe&ively, ſhall, upon examining ſuch Perſon touching his Fitneſs 
« and Capacity to act as a Solicitor in Courts of Equity, be ſatisfied 
« that he is duly qualified. 
B © After Fly 1, 1729, no Attorney or Solicitor 4, 22 
« of any of the ſaid Courts, ſhall commence or oY 
« maintain any Action or Suit for the e of any Fees, Charges 
« or Diſburſements, at Law or in Equity, till the Expiration of one 
« Month or more, after he ſhall have delivered to the Party charged 
« therewith, or left for him at his Dwelling-houſe, or laſt Place of 
« Abode, a Bill of ſuch Fees, &c. written in a common legible Hand, 
« and in the Engliſh Tongue, (except Law-Terms and Names of Writs) 
« and in Words at Length, (except Times and Sums) which Bill ſhall 
« be ſubſcribed with the proper Hand of ſuch Attorney or Solicitor 3 
« and upon Application of the Party chargeable by ſuch Bill, ot of 
60 _ other Perſon in that Behalf authorized, to the Lord High Char. 
cellor or the Maſter of the Rolls, or to any of the Courts aforetaid, 
<« or to a Judge or Baron of any of the ſaid Courts reſpectively, in 
4 which the Buſineſs contained in ſuch Bill, or the greateſt Part thereof 
in Amount or Value ſhall have been tranſa&ed ; and upon the Sub- 
« miſton of the faid Party, or ſuch other Perſon authorized as afore- 
« ſaid; to pay the whole Sum, that, upon Taxation of the Bill, ſhall 
« appear to be due to the Attorney or Solicitor, it ſhall be lawful for 
the Lord High Chancellor, ec. and they are hereby required to refer 
the ſaid Bill, and the Attorney's or Solicitor's Demand thereupon 
(though no Action or Suit ſhall be then depending in ſuch Court 
touching the ſame) to be taxed and ſettled by the proper Officer of 
* ſuch Court, without any Money being brought into the Court for 
that Purpoſe; and if the Attorney or Solicitor, or the Party * 
| «© able 
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on 
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able by ſuch Bill, having due Notice, 7 to attend ſuch Taxa- 
tion, the Officer may proceed to tax the Bill ex purte, (pending 
which Reference and Taxation no Action ſhall be commenced or 
proſecuted touching the ſaid Demand) and upon Taxation and Set- 
tlement of ſuch Bill and Demand, the I. ſhall forthwith pay to 
the Attorney or Solicitor, or to any Perſon by him authorized to re- 
ceive the ſame, that ſhall have been preſent at the Taxation, or 
otherwiſe to ſuch Perſon, or in ſuch Manner as the Court ſhall direct, 
the whole Sum which ſhall be' found due thereon, which +; 
{hall be a full Diſcharge of the Bill and Demand; and in Default 
thereof, the Party ſhall be liable to an Attachment or Proceſs of 
Contempt, or ſuch other Proceedings, at the Election of the Attor- 
ney or Solicitor, as ſuch Party was before liable to; and if on ſuch 
Taxation it ſhall be found, that the Attorney or Solicitor ſhall have 
been over-paid, he ſhall forthwith refund to the Party entitled there- 
to, or to any Perſon by him authorized to receive the ſame, if ue 
ſent at the Settling thereof, or otherwiſe to ſuch Perſon, or in ſuch 
Manner as the Court ſhall direct, all the Money that the Officer ſhall 
certify to have been over- paid; and in Default thereof, the Attor- 
ney or Solicitor ſhall in like Manner be liable to an Attachment, or 
Proceſs of Contempt, or ſuch other Proceeding, at the Election of 
the Party, as he would have been ſubje& to, if this Act had not been 
made; and the ſaid Courts are hereby required to award the Coſts 
« of ſuch Taxation, to be paid by the Parties according to the Event 
of the Taxation of the Bill, (that is to ſay) if the Bill taxed be leſs 
by a ſixth Part than the Bill delivered, then the Attorney or Soli- 
“ citor is to pay the Coſts of the Taxation; but if it be not leſs, 
„then the Court in their Diſcretion ſhall charge the Attorney or 
* — 1 in Regard to the Reaſonableneſs or Unreaſonableneſs of ſuch 
6 Bills, | yn 
Saw”: „ After the firſt of December, 1730, if any A 
live * Perfon in his own Name, or in the Name of any 
© other, ſhall ſue out any Writ or Proceſs, or commence, proſecute 
or defend any Action or Suit, or any Proceeding in any of the Courts 
of Law or Equity aforeſaid, as an Attorney or Solicitor, for, or in 
Expectation of any Fee, Gain or Reward, without being admitted 
“and inrolled as aforeſaid, he ſhall, for every fuch Offence, forfeit 50 J. 
„to the Uſe of the Proſecutor and 28 made incapable to 
maintain or proſecute any Action or Suit in any Court of Law or 
Equity, for any Fee, Reward or Diſburſements on Account of pro- 
* ſecuting or defending any ſuch Action, Suit, or Proceeding. 
Selk. 24. The Penalties and Forfeitures incurred by B 
| « Offenders againſt this Act, may be recovered by 
Action of Debt, &c. in any of the Courts of Record at Weſtminſter, 
* or of the Counties Palatine of Chefter, Lancaſter and Durham, or 
of Great Seſſions in Wales, for Offences committed within the Ju- 
riſdiction of ſuch Courts reſpectively; or at the Aſſizes, or General 
** Qarter-Seſſions of the Peace of che County, Riding or Diviſion 
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Attoꝛney. = 
where ſuch Offence ſhall be committed, by any Perſon who ſhall 
ſue for the ſame within twelve Months after the Offence committed, 
with treble Coſts of Suit, wherein no Eſſoin, &c. ſhall be allowed, 
or more than one Imparlance : And no ſuch Bill, Plaint, Suit or In- 
formation, nor any Proceeding thereupon, ſhall be removed before 
Judgment, or ſtayed by any Writ of Certiorari, Habeas Corpus, or 
other Writ ings emp 1 ; * © 
Nothing in this all extend to the Exa- a 
a Rocaring, Admiſſion or Inrollment of . 25. | 
the Six Clerks of the Court of Chancery, or the Sworn Clerks in 
their Offices, or the Waiting Clerks belonging to the ſaid Six Clerks, 
or the Curſitors of the faid Court, or the Clerks of the Petty-Bag 
Office, or the Clerks of the King's Coroner, and Attornies in the 
Court of King's Bench, or the Filazers of the ſaid Court, or the 
Filazers of the Court of Common Pleas at Weſtminſter, or the At- 
tornies of the Court of the Dutchy-Chamber of 7 or the 
Attornies of the Court of Exchequer at Cheſter, or the Attornies of 
the Courts of the Lord Mayor and Sheriffs of London; but the ſaid 
Clerks, Filazers and Attornies may be examined, ſworn, admitted, 
inrolled, and practiſe, in their reſpective Courts and Offices, in the 


« like Manner as they might have done before the making of this 


cc 


„ firſt Day of June, 1729, for nine Years, and 


Act. 

« Nothing in this Act ſhall extend to the Exami- Scit; 26 

nation, Swearing, Admiſſion or Inrollment of the NEE. 
Attornies or Clerks of the Offices of the King's Remembrancer, Trea- 
ſurer's Remembrancer, Pipe, or Office of Pleas in the Court of Ex 
chequer at Weſtminſter; but the ſaid Attornies and Clerks of the ſaid 
Offices ſhall be approved, ſworn, admitted, and practiſe in the {aid Court 
of Exchequer, or may practiſe in any other of the Courts of Record 
before-mentioned, in; the Name and with the Conſent of ſome Sworn 
Attorney of ſuch Court; ſuch Conſent to be in Writing, and ſign'd 
by ſuch Attorney; and it ſhall be lawful, after the ſaid firſt Day of 
December, 1730, for any Perſon who ſhall be ſworn, admitted and 
inrolled as an Attorney or Solicitor in any of the ſaid ſeveral Courts, 
to practiſe and ſolicit in the ſaid reſpe&ive Offices, in the ſame Man- 
ner as heretofore has been done. | 

« Nothing herein contained ſhall extend to the 1 
Examination, Swearing, Admiſſion or Inrolment {ad 

of Perſons to be Solicitors of the Treaſury, Cuſtoms, Exciſe, Poſt- 
Office, Salt, or Stamp-Duties, or of any other Branch of his Ma- 


jeſty's Revenue, or of the Solicitor of the City of London, or of 


the Aſſiſtant to the Council for the Affairs of the Admiralty and 
Navy; but ſuch Solicitors and Aſſiſtants may be examined, ſworn, 


admitted, and practiſe in their reſpective Offices only, as they might 


have done before the making of this Act. 


„This Act ſhall continue in Force from the Selk. 28. 


from thence to the End of the then next Seſlion of Parliament. 


15 An 
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184 Attoꝛney. 
Attorney accepting a An Attorney of either Bench, accepting a War- A 
4 9 — tos rant to him directed to appear for the Defendant, 
or ſubſcribing the ſame, and doth not cauſe an Ap- 


pearance to be entred accordingly, ſhall the next Term be compelled 
to enter his Appearance of the precedent Term, and plead to Iſſue, 


or in Default of Pleading, Judgment to be entred by Default, Per 
Mr. Liveſay, & alios Clericos. Paſch. 21 Car. 2. 
— withour . - - B8. an Attorney without Warrant appear, this B 
2 is a good Appearance as to the Court, and the At- 


Warrant, good. , 
| torney only liable to an Action; and fo, if ſuch 


an Attorney mend an immaterial Point wir ne to the Rule of Court, 
that is remedileſs, tho* a Contempt puniſhable by the Court. Trin. 
13 Car. 2. B. R. 1 Keb. 89. pl. 65. Godb. 74. | 

Attorner committed . An Attorney and his Clerk were both committed C 

y committe | : ; 

for an Entry againſt a by the Court for entring Things againſt the expreſs 
Rule of Court. Rules of the Court, after Notice of thoſe Rules gi- 
ven them by the Attorney of the other Side. 22 Car. B. R. And wor- 
thily ; for the doing of this was an apparent Contempt of the Orders 
of the Court, which the Court is bound to maintain, and to which 
they were bound to yield their Obedience. | 

Attorney may pleas It was faid by Rolle Chief Juſtice, that an At- D 
without Warrant, if he torney who hath a Warrant to appear for his Client, 
have a Warrant to ap- may plead for him without Warrant; but the 


ON | Clerks in Court ſaid, he may plead no other Plea 
without a Special Warrant, but a non ſum Informatus; ideo Q. Vide 
Style Rep. 480. | | 


a : An Action upon the Caſe lies for the Client E 
age NN againſt his Attorney, if he plead a Plea for him, 
— \ cram. Pleawith- for which he hath not his Warrant. (Hill. 1649. 

: B. S.) And ſo it is if he appear for him without a 
Warrant; for he may be damnified by his Appearance, as well as he 
may by his Pleading for him. 5 

Where an Attorney appears for any one, the Court will not queſtion F 
his Authority, but leaves the Party to his Action. Salk. 86. | 
No? ſhall a Judgment be. ſet aſide, for that he appeared without a G 
2 if the Attorney be ſufficient, contra if he be inſufficient. 
id. 88. | | 
And his Conſent to accept an Iſſue, ec. after Judgment ſigned, H 
binds the Client, tho? contrary to his expreſs Order. Hid. 86. 
Addion brought againſt. An Action of the Caſe was brought againſt an I 
an Attorney for entring Attorney for entring Judgment without Warrant 
* NN Me 22 in an inferior Court; the Defendant pleaded, he 
Court. 5 was an Attorney above at Weſtminſter, and that 
ſuch may proſecute in inferior Courts; but becauſe 
he ſaid ſuper inſtead of coram Fudicibus in Cur. inferior, it ſeems a 
reſpond” ouſter was awarded. 3 Keb. 61 1. pl. 65, 
I | L 


vit 
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C Ik an Attorney dieth, the Plaintiff or Defen- 
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Attozney; 
But it is ſaid an Attorney in B. R. canndt as 
ſuch practiſe in the Courts of London. Idem 432. 
8 | 5 | 
0 Tf an Attorney dies pending his Client's Cauſe, 
his Warrant of Attorney is determined, and his 
Clerk may not proceed in the Suit without another 


Attorney of B. R. can- 
not as ſuch practiſe in 
London; 


If Attorney die pend- 
ing the Cauſe, his War- 
rant is determined, 


Warrant : By Rolle Chief Juſtice. For the Attorney's Clerk is not 
truſted by the Client, but the Maſter, and by his Death the Truſt is 


determined. 


dant muſt be required to make a new Attorney, 
unlefs an 
voluntarily for the Plaintiff or Detendant. 2 Keb. 
275. 6 . G | : 
[The Plaintiff obtained a Judgment in Debt, and 
received the Money, and made a Letter of Attor- 
ne 

* Satisfaction acknowledged, revoked his War- 
rant; and the Court gave Rule, that no Proceed- 
ing ſhould be on the judgment without Motion 
firſt made in Court. Raym. 69. | | 

The Plaintiff or Defendant may not change his 
Attorney pending the Suit, without Leave of the 
Court. (Mich. 33 Car. 2. B. R.) For the changing 


of his Attorney may refle& upon the Credit of his 


doth undertake the Suit as —_— 


to acknowledge Satisfaction, and after, and 


If Attorney die, either 
of the Parties muſt bs 
required to make a new 
one. 


Money received upon 
7 and Letter 
of Attorney made to ac- 
knowledge Satisfaction; 
but after revoked. The 


Court ſtopt Proceedings 


till Motion. 


Neither Party may 
change his Attorney 
pending the Suit with- 
out Leave of Court. 


Attorney, in relation to his Practice, which the Law is tender of; 


ing of this Change. Mod. Caſe 1506. 

Jf the Attorney for the Plaintiff or Detendant, 
do die, hanging the Suit, and the Party whoſe 
Attorney is dead, have Notice given him of it, 
and will not retain another Attorney to proſecute 
for him, the Attorney for the other Party may 
proceed, and is not bound to hinder his Client's 


and it may alſo prove prejudicial to the other Party by not underſtand- 


If Attorney die pend- 
ing the Suit, the other 
Attorney may proceed, 


if the Party whoſe At- 
torney is dead, have No- 
tice of it. 


Cauſe for it. For he is not bound to take Notice of tlie Attorney's 
Death, nor to be hinder'd in his Proceedings by reafon of his Adver- 
fary's Obſtinacy and Neglect. Mich. 23 Car. B. R. vide poſtea, 


In the Caſe of one Boyle and Scarborough, Paſch. 
1656. B. & Glyn Chief Juſtice commanded a Rule 
to be made, and ſet up in the Office, That none 
ſhall retain an Attorney in a Caufe where an Attor- 
ney is formerly retained, without firſt acquainting 


None to retain an 
Attorney in a Cauſe, in 
which another was re- 
tained, without ac- 
quainting him with it. 


the Attorney that was firſt retained, or the Secondary in the Office, 


upon Pain of 31. | 
One cannot force an Attorney to be his Attor- 


ney againſt his Will. By Rolle Chief Juſtice, 


None can force an 
Attorney to act for him 
againſt his Will. 


One 
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186 Attoꝛnev. 
One may be an Attorney for a Client upon Re- A 
. po — cord, and fo another 3 may act al [the Bu- 
do the Buſineſs. ſineſs for his Client. But the Attorney upon Re- 
Cod is the Attorney that the Law takes Notice of. 
Ws by "eng Where an Attorney is retained by a Defendant, B 
is leude been Bil and a Warrant is given him to be his Attorney in 
filed againſt him of the a Suit depending in this Court, and he files a Com- 
* mon Bail accordingly, he muſt appear for him by 
that Warrant in all Suits which are there depending againſt him in 
the ſame Term; (unleſs he, for whom the Common Bail is filed, is a 
Defendant in Ejectment, who comes not into Court by the Proceſs of 
the Court ;) ſo that Declarations be filed in the Office, and Copies 
delivered to the Defendant, or to the Attorney who filed the Bail, be- 
fore the End of the ſame Term his Bail is filed of : For the Defendant 
being, after his Appearance and Bail put in, ſuppoſed to be in Cuſtodia 
Mareſchalli, the Attorney that appears for him is bound to receive any 
Declaration that is brought againſt him during that Term. * 
No Attorney or Clerk of this Court ſhall receive C 
N ek Warzen. or procure any Blank Warrant or Warrants from 
7 Sheriff or his Deputy, without Writ or Writs 
firſt delivered, upon Pain of ſevere Puniſhment, and Fine to be im- 
poſed upon ſuch Sheriff and his Deputy, and utter Expulſion of ſuch 
Clerks or Attorneys reſpectively offending in the Premiſſes. Paſch. 
15 Car. 2. | 37 
Where a Warrant of Attorney is given to an D 
WIN Attorney to appear for a Desde the Attorney 
cannot be repealed. muſt appear for him according to the Rules of the 
Court; and he ſhall not repeal his Warrant: But 
the Defendant may, after ſuch Appearance, (if he thinks fit) change 
his Attorney with \ pon of the Court, but without Leave he cannot. 
An Attorney ought not to ſuffer any Perſon to 

One Attorney ought practiſe in his Name, by Reaſon of the many Miſ- 

vradiſe in his Name. Chiefs and Inconveniencies which often happen to 

the Clients by this Means. And the Thing is very 
miſchievous in itſelf, becauſe he who ſuffers another to practiſe in his 
Name, is anſwerable for his ill Practice, and incurs the Penalty of 20 /. 
by the Statute of 1 Fac. I. cap. 2. fect. 2. 

Puniſhment of an At-. . Ik an Attorney is put out of the Roll, and ano- E 
torney that ſuffers ano- ther Attorney ſuffers that Attorney to practiſe in 
22 is put Ln of his Name, he ſhall be put out of the Roll likewiſe. 
hs. Per thier Oh Fuſt. Mich. 16 Car. 2. Regis. 

nn  . , H. an Attorney was ordered to be put F 
Me 445 aps Role Se out of the Roll of Attorne s, for entring a Judg- 
Court, put out of the ment againſt an expreſs Rule of Court. Mich. 22 
* Car. 1. B. R. ol 

Authority given to an It's ſaid, an Authority for an Attorney by Parol G 
2 by Word 7 to appear to an Action is good enough to ſupport a 

lt n to 2Ppeat got Judgment given thereupon. Sty. Rep. 248. 

I And 
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A And that che. Warrant of Attorney may be en⸗-⸗ 25 
tred at any time hefore Judgment. Ar E. 3. 1. l. men Watimot Av 
But this is ſince alter d by ſeveral. Statutes; as b) e it) 
32 H. 8. 2 30. & 18 Elia. cap. 14. and by 18 Hen. 6. cap. 9. as to 
Proceſs of Capias and Exigent. See alſo the late Act for Amendment of 
the Law; as to filing Warrants of Attorney upon Judgments, by Cogn? 
Aftionem, Nil dic', Non Informatus, Gc. for the Plaintiff, the ſame 
ms declares, and for the- Defendant, the fame Term he 
B Pide 2 Keb. 199. 30 Albeft the old Books ſay, 
an Attorney may. be made by Writ or by Deed, A Practice is 
and my continually be demanded in Court; yet l IE 

the Practice generally cf late is only on Parol Retainer, and to enter 
the Warrant at any Time, as well after Judgment as before; but then 
the Court will leave the Cuſtos Brevium to ſue upon the Statute, if the 
Warrant be not actually filed ſometime before Iſſiie, &c. 
C One may not repeal a Warrant of Attorney 
given to an Attorney to appear for him, to the In- e ought to ap. 
tent to defraud the Plaintiff of his Appearance; pen — 
but the Attorney ouglit to appear for him, accord- "M0 

ing to the Rules of the Court, notwithſtanding his Warrant is ſo re- 
pealed. Trin. 22 Car. B. R. and Mich. 14 Car. But after ſuch Appear- 
ance he may change his Attorney, with the Leave of the Court, if he 
bave good Cauſe to.do it, and do it not in Delay of his Proceedings ; 
for the Law requires ſpeedy Juſtice to be done to all Perſons. 
D Ik an Attorney doth practiſe deceitfully an t- 

tachment lies againſt him out of this Court, at the 8 * Fo 
Prayer of the Party grieved, if he make it appear Sitful Prattice W 
ſo to the Court. 22 Car. B. R. For the Court hath 

Authority to remove all Obſtructions that may hinder the equal Pro- 
ceedings in Law, and to puniſh the Obſtructors, and to right the Party 
injured thereby. Vide Style Reg. 426 
E Every. Attorney of this Court who ſhall appear Comms Bat 

for any Defendant in any Action wherein Special fled within fx Payr ry 
Bail is not required, ſhall file Common Bail for the ter the Term when Ap- 
Defendant within ſix Days after the End of tlie ce was enter d. 
ſame Term, whereof he appeared; and every At- What an Attorney 
torney of this Court who ſhall put in any Special muſt do upon putting in 
'P y WP er 

Bail before any Judge of this Court de bene eſſe, . 
upon a Cepz Corpus, ſhall give Notice thereof forthwith to the Plaintiff 
or his Attorney; and if the Plaintiff ſhall not except againſt that Bail 
W ithin twenty Days after Notice thereof given to him, then upon Oath 
made in . the ſaid Notice on the Back of the Bail (for which 
Oath no Fee ſhall be taken) that Bail ſhall be filed by the Defendant's 


* 


Attorney within four Days after the End. of the ſaid twenty Days; 
_ that every Attorney of this Court who. ſhall put in No Special 
3 before any Judge of this Court de bene eſſe, upon a Writ of 
Habeas Corpus, if the Plaintiff ſhall 1 except againſt the Bail within 

2 eight 


— — 


= 0 Attomey. 
eight and twenty Days aftef the putting in of the faid Bail then A 
that Bail ſhall be filed '$ the Defendant's 3 54 within Tod 
Days after the End of the ſaid eight and twenty Days, upon Pai 
that every Attorney making Default, or in not 9 Notice as 
I; : _ ©. aforeſaid; or in not filing the ſaid ſeveral — 
8 of making or any of them, in Form aforeſaid, ſhall forfeit 
and pay to the Box of his Court for his firſt Offence B 
the Sum of 5 f. and for his ſecond Offence he ſhall be put out of 
the Roll of Attorneys of this Court: And it is farther ordered, (to 
the Intent that Bails ſhall be duly filed) That the Judges Clerks of 
this Court in whoſe Hands the Bails ſo taken de hene eſſe ſhall remain, 
ſhall within fix Days after the End of every Term give a Note in C 
Writing to the Secondary of this Court of all the Bails of the prece- 
dent Term ſo put in, and then remaining in their Hands, together 
with the Names of the Attorneys who put in the Bail, and the Day'of 
the putting in of the ſame. took ads 
Under-Sheriff ought Mo Under-Sheriff ought to be Attorney, for it 
not to practice as an At- is often the Cauſe of encreaſing of Suits, and alſo D 
ternex. 2 a Hindrance in Diſpatch of Clients Cauſes. Tyin. 
23 Car. 1. B. R. By Reaſon of his double Capacity and Intereſt, and 
of his great Power he may have in the County where he is ſuch an E 
Officer; it is alſo againſt the Statute. Linh 
lea Man have a Letter. Ik one have a Letter of Attorney to deliver a 
of Attorney to delivera Deed to another, and alſo Authority from the 


Deed, and alſo a Parol . | | 
Authority to do it, he Party by Word of Mouth to do It, he may make Uſe 


may make Uſe of which of which of theſe he will to do it by, but not of 
he will, but not of both. both; for the firſt that he makes Uſe of ſhall be ef- 
| fectual, and the other ſhall be void. (Paſch. 24 Car. 1. F 

B. R.) For the Law will not warrant - unneceſſary and ſuperfluous 
Acts; and when a Deed is once well executed, all ſubſequent Acts in 
order to the Execution thereof, are of no Force or Validity in Law. 

Attorneys in their In the King's Bench the Attorneys de | 
commonWayof Practice governed in the 3 Manner of their Practice, G 
e oe Meter © Oi, ul, voy Di 

bet g it, he is to hear 
both Parties, and to order the Matters in Difference betwixt them, and 
they are to ſubmit to him. (Paſch. 24 Car. 1. B. R.) For the Court is 
not to be troubled but in extraordinary and difficult Matters of Pro- 


„ SSD | 5 
Ws No Privilege for a- An Attorney ſhall not have his Privilege in an 
ron and fene. Action brought by himſelf and his Wife; becauſe 


his Privilege is allowed him by the Court for the Recovery of his Fees, H 
See Powel's Caſe in Dyer, 337. 2 Sid. 157. I Vent. 299. of 
No Privilege on a fo. An Attorney ſhall not have Privilege on a Foreign 
_ — = Attachment of Goods in his own Hands for others 
mm Debts: 2 Reb. 346. 05 24- 


* 


A Filazer 


Attoꝛnep. | * 89 
A tlazer of the Court of King's Bench was ar- K Filazer of theKing's 

" — — he moved to be diſcharged upon Com- jou prog errra 
mon Bail, beraufe of his Privilege: But it appear- vilege: = 
ing to the Court, that he was very much indebt t. 
they did not think fit to grant him his Motion; but ordered him to put 

in Bail to the Sheriff, and plead his Privilege as he could. Hill. 9 F. 

B An Attorney, although he doth not practiſe, yet fe hall have his Pri- 
ſhall have his Privilege ſo long as he Continues an vilege, though he doth 
Attorney upon Record. Lit w. 1667. More con- *** practiſe. 15 
cerning an Attornies Privilege hereafter in the Ti- 
tle Pꝛivilege. | 3 . 

C 27 efiminsl in an Attorney, and againſt his 2 not plead a falſe 
Oath, knowingly t6 plead a falſe Plea in Abate- ; 
ment, purpoſely for Delay. M. 8 V. 3. B. K. 8 

D No Attoꝛnep ſhall from henceforth acknowledge Nor wh a Judgment 
or enter, or cauſe to be acknowledged of enter d, 5% a Man e 
any Judgment, by Colour of any Warrant gotten reſt, when an Attorney 
from any Defendant being under Arreſt, unleſs the Ws not preſent. 
ſame be enter'd into in Preſente of the Attorney | 

for the Defendant, or ſome Attorney who ſhall be then preſent, who 

ſhall ſubſcribe his Name thereunto. *'Paſth. 15 Car. 2. in B. R. Be- 
cauſe Attornies are Officers of the Court, and are anſwerable to the 

Court for their Actions as Attornies. And if no Attorney be preſent 

when ſuch Warrant is obtained, the Court (if Judgment be enter'd 

thereupon) will ſet it aſide. n 1; 

E An Entry of an Appearance as of the firſt Re- Appearance entredaf- 

rorti, when the Term was adjourn'd to another, #717 2djourn'd, is 

is a Diſcontinuance. Per Cur. But doubted whether . 0445? 

helped- by the A& for the Continuation of 1 . 

Proceedings. Det. Br. 19. per Hawks, 11 H. 4. 46. b. Heir may have 

Deceit. Fitz. 44. 1 Keb. 273. pl. 6. 8 

F In Trover and Coverſion, it was moved in Ar- Attornat. Cur. Dom. Re- 

reſt of Judgment, becauſe the Plaintiff ſaid that n 

he was one of the Attornies Curiæ Doni. Regis, in | 

the ſaid Court to hold Pleas before the King, which | | 

dy him is not the Office of an Attorney; But per Cur. This is appli- 
cable to the Style of the Court only, and not to him. Sed Fudic. pro 

Quer. Paſch. 13 Car. 2. B. R. Bye verſus Woodman, 'vide 1 Keb. 18. 


Pt 


pl. 50. 23 | 
CG At eight in the Morning A. gave a Warrant to A. gave a Warrant to 
confeſs a Judgment, and died at ten before it was qi herg. Ib wan fan 
ſigned; yet it may be done the ſame Day after- ed, yer i — 
igned; ye may be done the lame Day after- ed, yet it may be ſigned 
wards, Raym 18. % — - Sp 
H An Attorney it is faid upon a Warrant given by When an Attorney 
Conſent after the Continuance-Day, but dated be- 8 3 ag 
fore, may enter Judgment by non ſum informatis e Continuance-Day. 
of the Term preceding, before the Eſſoin Day of the following Term, 
but not by Confeſſion. Vide 2 Keb. 351. pl. 39. 
. An 


Who may, and ve In Ideot u Nativiture eannot appear hy Attor- A 
b ney. but if the Ideet continued de. un Mimiric 
8 for a long Time 4 Nativitate N Ana Gan 
vla Viſitatione Dei, became mon compos mentis, it is not Error to ap- 
— - Attorney. dee 2 Sund. 338, 336. dee alſo Title | Meot. 
Hos an Ideot mul ue Lihen an Ideot ſues or defends, it muſt not be B 
or defend. +... by Guardian, prochein amie, or Attorney, but ever 
wb a 1 eee ons gropitia Perſona. Ca. Lit. 135. 6. But one Non 
. how. one Nan 3 appear by Guardian, if within Age; 
* or by Attorney, if of full Age. 4 Co. 14. 6. 
Palm. 520. Ai 15 
A Wife cannot make here Baron and Feme are ſued, the Wife can- C 
an Attorney. not make an Attorney, but the Huſband muſt make 
an Attorney for himſelf and her. 2 Saund. 213. 
Raron and Feme, the Nn Action againſt Baron and Feme; the Feme D 
Feme within Age, bow being within Age, ſhe muſt appear by Guardian. 
W e 1” N Dany. 602. The Huſhand cannot diſavow a Guar- 
dian made by the Court for his Wife. 1 Vent. 185. But if they bring 
an Action, the Huſband ſhall name an Attorney for both. tn 
An Infant Defendant In an Action Perſonal againſt the Infant, he E. 
muſt appear by Guar- muſt appear by Guardian, not by Attorney. Cro. 
by: hi IA Fac. 10. And if the Guardian for 4 
witted ad-proſequendam, fendant is admitted ad proſequendum, it is Errot. 
it is Error. l 8 C. 58. 5. eit en 
Where the Infant muſt The Infant Defendant cannot appear per proc hein F 
ſue per procheinamic. © amie, for a Guardian and prochein amis are diſtinct, 
1 © and the Suit by prochein amie was not before 
Welt, 1. cap. 47. TWeſtm. 1. cap. 47, and Weſtm. 2. cap. 15. and is 
cue. 2. cap. 15. where an Infant is to fue his Guardian, or that the 
Guardian will not ſue for him. Cya. Fac. G40. But in all Caſes where 
an Infant is Plaintiff, unleſs in thoſe ſpecial Caſes 
zr r u 55 e ſue by Guardian, and not grochoin amie. 
Os... alm. 296. Ws of 5 
Where one of Age 8 and a Man of full Age are made Exe- G 
2 Infant are Exe cutors, the Infant may ſue by Attorney. 2 Saund. 
212, 213. But Toffee ſaid, that he of full Age 
may make an Attorney for him under Age. See 1 Mod. 47, 75, 296. 
. Vbmher the A8ion So in an Action real or mix'd againſt an In- H 
be real or mix d. fant, he ought to appear by Guardian and not b 


- 
$3 %.# 


Attorney. Paſch. 15 Car, int. Lewis and Jones ad- 
judged per Cur. in a Writ of Error, and the Judgment in Ejecliane 
Hime againlt the Infant Defendant upon a Verdi had agzinſt him, 
reverſed for this Cauſe. Intrat. M. 13 Car. B. R. Rot. 266. Vide Palm. 
229. and Moor 665. reaper Good hit eee oP. - | 
Infant coming of age Alſd an Infant may appear by Guardian, and ] 
may make an Attorney when he comes to Fall Age, he may make an At- 


a ww F- 


uche ſame Suit, torney in the ſame Spit, and this ſhall not be Ex- 
rox. Moor 663. n i, | 


Where 
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How an Infant muſt 


aſſign Errors. 


err 
A Tübere an Infant brings a Writ of Error, he 
muſt aſſign Errors by Guardian, and not by At- 
torney. Co. Ent. 3 | 
B By Goldf 91. it is held, a Warrant of Attorney {er twelve Tears after 
may be entred twelve Years after 1 the Judgment. 
Party making Oath he had retained an 3 and that it was his 
Neglec, c. Alſo ſee March 121. for a Diverſity, where it appears 
there was a Warrant, and where not; but ſee the Statute before cited. 


Warrant may be en- 


C Fo! entring Warrants of Attorney before and 
after Writs of Error brought, Vide Dyer. 2 Elix. 180. 
48 and Dyer 5 Elig. 225. 34Cr0. ac. 277. March 122. 


D And for that of Error in a Common Recovery, 


Dedimus G. Mittimnts. Vide Dyer. 5 Eliz. 220. 13 
 Raym. 70, 96. 
E It's not Error in a 


Attorney for Appearance. Vide Raym. 96. 

Concerning the Determination of the Power 
of an Attorney after Judgment, Vide 22 Ed. 3. Et 
e contra Attorn. 92. and 4 Ed. 3. Att. 18. 15 Ed.3. 
Att. 70. Roll. Rep. 456. 3 
G And tis faid, that he may acknowlege Satis- 
faction on Judgment againſt three by a Warrant 

for one. 1 Keb. 593. pl. 59. | 
H That the Authority of the Attorney is not de- 
termined by the Judgment. Vide Style Rep. 426. 
1 Rol. Rep. 366. F 

Allo the Sheriff may pay the Money, or deliver 
the Goods taken in Execution to the Plaintiff's At- 
torney. Godb. 2179, 
K Ik the Court record that the Attorney is re- 


moved, it is ſufficient without the Entry of the 


Removal. 24 Ed. 3. 37. Fitz. Atturn. 79g. 
L But if an Attorney after Judgment given for 
his Maſter, receive. the Money levied upon the 
Execution, he may acknowledge Satisfaction Dyer 
14 Fac. B. R. per Coke. 3 
See concerning a Scrivener truſted to take Se- 
curity, who alſo receives the Money afterwards, 
Cc. 2 Keb. 249. 25. 
Every Attorney of this Court ſhall account ſepa- 
rately by himſelf at the End of every Term, ac- 
cording to the ancient Rules of this Court for that 


Common Recovery, altho* 
it doth not appear that there was any Warrant of 


Concerning the Entry 
of Warrants of Attorney 
before and after Writs 
of Error brought. 


And Common Reco- 
very, Or. | 


No Watrant for Ap- 
pearance is not Error in 
a Common Recovety. 


Of the Power of an 
Attorney after Judg- 
ment. 


He may acknowledge 
Satisfaction againſtthree 
by Warrant for one. 


Attorney's Power not 
determin'd by the Judg- 
ment. -1,. 

Sheriff may pay the 
Money to the Plaintiff's 
Attorney. 


Removal of Attorney 
recorded, ſufficient with- 
out Entry. 


Attorney receiving the 
Money, may acknow- 
ledge Satisfaction. 


Concetning aScrivener 
who receives theMoney. 


Attornies to account 
at theEnd ofevery Term, 


Purpoſe made; and that two, three, or more of them ſhall not in 


like Manner account in the Name of one Clerk as 


uſed. And it is farther ordered, That if any Clerk 

of this Court ſhall ſign, or cauſe to be ſigned, an 

Writs, or ſhall file, or cauſe to be filed, any Rolls 

in his Name for any Clerk of this Court who is in 
A 2 2 


it hath been lately 


No Clerk to ſign 


Writs, Oc. for another 


who is in Arrear. 


Arrears 


* 
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Arrears with his Account, then ſuch Clerk who ſhould figh, or cauſe / 


to be filed ſuch Rolls in his Name ſhall pay the Arrears of the Ac- 
count of ſuch Clerks for whom ſuch Writs were ſigned by him, or any 


| Rolls filed by him, per Cur. Trin. 20 Car. 2. Regis. 


We ; An Attorney may plead, and join Iſſue, That A 
fi flag, _ — the Plaintiff is alk bw” it ſhall not be found Er- 
though he be dead. ror, although he be found dead. Raym. 59. Sed 
vide 1 Keb. 413. pl. 119. Judgment reverſed, and 
1 Lev. 83. ſame Caſe, and Judgment reverſed. 

When Account tobe Ever Clerk of this Court ſhall paſs his Account B 
pad with the Scan- with the Secondary of this Court within fix Da 

gar next after the End of Eaſter Term, and within 
eight Days after the End of every Michaelmas Term, and within ten 
Days after the End of every Trinity and Hillary Term, according to 
the ancient Cuſtom, and ſeveral former Rules of this Court ; and that 
every Clerk hereafter offending in the Premiſſes, for the firſt Offence 
{hall be ſuſpended from the Privilege of practiſing, and no Writs ſhall 
be ſigned in his Name, nor none of his Rolls received until he hath 
cleared his Account; and for the ſecond Offence be ſtruck out of the 
Roll. Per Cur. Hill. 15 & 16 Car. 2. Reg. But note, in the Time of 
the Lord Chief Juſtice Holt it was agreed upon between Sir Robert 
Henly and the Clerks then preſent, that the Clerks ſhould account every 
two Terms, > 05. 
What an Attorney maſt That every Attorney of this Court, who ſhall C 
do, in order rodiſcharge diſcharge any Priſoner charged with any Action 
a Priſoner, our ef hi here in Court depending, out of Priſon, for want 
Court. of proceeding within two Terms, ſhall give Notice 

to the Plaintiff in the ſaid Action, or to his Attor- 

ney, to appear before one of the Judges of this Court, to ſhew Cauſe 
why ſuch Prifoner ought not to be diſcharged for want of proſecuting, 
before he ſhall procure any Warrant under the Hand of any Judge of 
this Court for the diſcharging of any ſuch Priſoner out of Priſon; and 
if the Plaintiff in the ſaid Action, or his Attorney (upon Notice to 
them, or either of them given) ſhall not appear to ſhew Cauſe to the 
contrary, then upon Oath to be made of ſuch Notice, ſuch Priſoner 
againſt whom no Proceeding hath been within two Terms, then next 
preceding, ſhall be diſcharged out of Priſon at the Attorney's Peril, 
who ſhall procure ſuch Priſoner to be difcharged in Manner aforeſaid. 
Per Cur. Paſch. 16 Car. 2. R. | 9294 © N | 

Judgment in Falſe Im- Where the Judgment in an Action of Falſe Im- D 
erm mens as by priſonment, brought by an Infant, by his Attor- 
8 in rn. ney was reverſed in Error; though the Judgment 

f was given for the Infant. Cro. Fac. 5. Cro. El. 424. 
Bridgm. 75. | 1 : 
Court refuſed to a P7422 Leb. 139. pl. 3. Where *tis ſaid, Saunders E 
cept an Amendment in ) | | | 51 Þ WES 
4 Writ of Error, where Pray'd that Amendment might be accepted in a 
it was afſign'd that at the Writ of Error, where it was aſſigned that in Hill. 


Time of the Action "4 55 | 
brought, one of the De- Term when the Action was brought, one of the 


fendants waswithinAge, Defendants in Ejectment was within Age, and by 
3 Attorney, 


A 


B 


.C 


D 


For the Defendants Caſes may be different, altho' 
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Attorney, and an Infant, not ſaying tempore caparencie as per Cur. 
he ought: Sed non allocatur; for this being in an Ejectment, an Er- 
ror of the Defendant's own making was a Trick, and ſhould not be 
favoured ; and the Court refuſed it, though Coſts were offered, &c. 
for an Infant appearing . muſt then be fo. 
apon an Error of Judgment in Dower in C. B, _ Ertot of Judgment in 
vr the Tenant appeared by Attorney, and Judg- e e eres 
ment by Default was aſſigned; that the Tenant Infant, appeared by At- 
was an Infant, and ſhould be by a Guardian. Et berney. | 


per Cur. reverſed. 3 Keb. 436. 42. 


Vide Fitz. Attorn. 91. In a Writ of Ward brought aloud teeen jaw. Ar 
by Baron and Feme by Attorney; it's ſaid, the 1 
Feme may remove the Attorney without Conſent | 
of her Huſband. '21 ef. adjudged. FOE SY, 

I imi t I nts incrimina 
Be (og hs ix Oritia G 1 py ph a ny not capital, plead 
> | 9 y Attorney. 
Juris. I Lev. 146. \ | 

Ik there be divers Defendants declared againſt Where there are ſeve- 
in one Declaration, the Attorney in the Cauſe on 2 
the Defendants Part, cannot be compelled to appear pelled to appear for 
for more of the Defendants, than for thoſe from ner than thoſe for 

r whom he had War- 
whom he had Warrant to appear. (24 Car. I. B. R.) rant to appear: 
the Plaintiff declare againſt them jointly, and each of them hath Li- 
berty to make choice of what Attorney he pleaſeth, and to defend 
himſelf as he ſhall be beſt. adviſed. 


E That in every Action of Treſpaſs and Eje&ment, In Treſpaſs and Ejed- 


where by the Rule of the Court the Defendant ſhall _ — 


acknowledge Leaſe, Entry and Ouſter, for ſo much Leaſe, Oe. his Attorney 


of the Premiſſes mentioned in the Declaration as is Puſtdeliverto rhePlain- 
. . | + tiff's Attorney a Note 
in the Poſſeſſion of the ſaid Defendant or his Un- in Writing of the Tene- 


der-Tenants, the Attorney of the ſaid Defendant ments, 


{hall forthwith deliver to the Plaintiffs Attorney a 


true Note in Writing of the Tenements, ſo being in the Poſſeſſion of 
the ſaid Defendant or his Under-Tenants. Per Cur. Trin. 16 Car. 2. R. 


F Foz the avoiding of Oppreſſion under the Co- Ia That Caſes Attor- 


lour of Proceſs iſſuing out of this Court, it is or- nies ſhall not make our 
dered, That no Attorney preſume at his Peril to Writs, Ac etiam Bills, 


make out, or cauſe to be made out, any Precept 
or Writ with a Clauſe (Ac etiam Bille, &c.) againſt any Heir, Execu- 


tor or Adminiſtrator; nor in any Caſe whatſoever, where, by the 


Cuſtom of the Court, ſpecial Bail is not required. And that if the De- 
fendant ſhall be lawfully delivered from an Arreſt upon any Proceſs, 
the {aid Defendant ſhall not be again arreſted at the ſame Time, by 


Virtue of another Proceſs, at the Suit of the ſaid 


_ Plaintiff; and if any Attorney or Plaintiff, in the 9 


ſaid Proceſs named, offend in the Premiſſes, the Name of every At- 
torney ſo offending ſhall be put out of the Roll of Attornies, and " 
15 0 
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well the Attorney as The Plaintiff in the ſaid Proceſs named, ſhall be 


reſpectively punil 

No Bailiff to take a 
Warrant to acknow- 
ledge a Judgment, ex- 
cept , an Attorney be 


his Name thereunt 


d as the Court ſhall think fit. Per ur. 15 Car. 2. 
That no Bailiff or Sheriff's Officer ſhall preſume A 
to exact or take from * Perſon, being in his 
Cuſtody by Arreſt, any Warrant to acknowledge 
a Judgment, but in the Preſence of an Attorney for 
the Defendant, which Attorney ſhall then ſubſcribe 
o; which ſaid Warrant ſhall be produced when the 


ſaid Judgment ſhall be acknowledged: And if any Bailiff or Sheriff's 
Officer ſhall hereafter offend or do contrary-wiſe, he ſhall be ſeverely 
puniſhed for fo doing. | 0 | 


The Court will not 


compel an Attorney to 
give ſpecial Bail, tho? 


the Debt be great. 


Action brought by an 
Attorney as Executor, 
though in Auter Droit, 

| held good after Verdict. 


Attorney abſenting 
from Court for a Year 
loſes his Privilege. 


The Plaintiff pray'd ſpecial Bail againſt the De- B 
fendant, who was an Attorney of the Court, thew- 
ing Bonds of 500 l. and a great Debt on Account. 
But pey Cur. being an Attorney, they cannot force 
it, being contrary to his Privilege, though but an 
Attorney at large. 2 Aeb. 435. 78. 

An Attorney brought an Action as Executor, C 
although it was in Arter Droit, yet held good after 
a Verdict. Trin. 1654. | 


In the Caſe of Ridley and Carr, Paſch. 1656. B. S. D 
it was ſaid by Glyn Chief Juſtice, That by the new 


Rules, if an Attorney of this Court do abſent him- 
ſelf from the Court, and not give his Attendance for a whole Year 
together, he loſes his Privilege, and fo was it ruled in this Caſe. 

1 In all Diſputes concerning Attornies Clerks, and E 
equitable Juriſdiction their Articles, or Money given with them, the 
Clarks es Artorates Court exerciſes an equitable Juriſdiction upon Mo- 

tion, and in many Caſes appoints a Reſtitution up- 
| on the Death of the Maſter or Clerk, of Part of 
the Money given, according to the Time actually ſerved. The Court 
held it moſt conſcionable, and that the Clerks of the Court are to be 
regulated in all theſe Things by the Court, and they ordered 400. out 
of 801. to be returned to one &. within a Week, his Son dying with- 
in three Years of the five, and ſaid in caſe of Default they would im- 
prifon him, and put him out of the Roll. 2 Xeb. 38. pl. 31. 

The Court will nor Ik an Attorney, Solicitor, or Counſellor get F 
compel an Attorney, Oe. Writings into his Hands, upon account of any Suit 
3 vaungs, if or Cauſe depending, and refuſe to re-deliver them, 

loney be due tio him. . 3 my - HAD 

| there being no Fees due to him, the Court upon 

<0 Motion will compel a Re-delivery of them, with- 

out forcing the Party to an Action for ſuclr his Writings; bur if there 
be Fees due to him, the Court will not force the Delivery until the 
Fees to be taxed by the Maſter of the Office be paid. Comb. 43. 337. 

- Where Writings come to his Hands as an At- G 
torney, the Court will on Motion make a Rule to 


' 


re- deliver them. Salk. 87. 0,71 


iy 


” 


Put 
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A But where N come to his Hands in any E 
other Manner, the Party muſt reſort to his Action. 
Salk. 87. | Fo 
'B The Attorney General's Conſent cannot bind attorney General. 
the King as to Matter of Law, but it will as to 
Matter of Fact, unleſs the Court ſee it to be to the 
King's 1 Fut I 6, . 
C Bekoe the late Statute of the ſecond of Kin 15 J an 
Geo. II. - was ſaid to 1 1K Plea - 4 Afton Aion Froughr by « 
- :brought by an Attorney for his Fees, that the Plain- {ory ou ans Fees, 
riff did — give the Defendant any Bill of Charges, ber bt — 
according to the Statute. Raym. 245. | | 
D S0 3 Keb. 118. pl. 3. He is barr'd thereby in The not delivering of 
Aſſumpſit for Fees and Charges by not delivering a h A 805 
Bill; but it is but a temporary Bar. The Debt be- upon giving à Bill the | 
ing confeſs'd, on new Delivery of a Bill, the Fees Fees muſt be pa 
muſt be paid. Per Cur. And there farther ſaid, he Ep 
need not ſhew in what Court the Charges were laid out. Contra of a 
K Solicitor. Vide 3 gn 5 I 4. ; 7 71. p 
is very neceſlary for all Attornies to read and PORT 
8 wall the As of Parliament made 1 Anne ol... ye of you 


Regine, cap. 22. entituled, An AF for the prevent- 
ing Frauds in her Majeſty's Duties upon ſtamp d Vellum, Parchment and 
Paper, and the other Acts made fince, relating thereunto. 

F An Attorney is joined Defendant with another, in Attorney joined 
the Declaration muſt not be againſt one Defendant with another, IoCerh his 
in Cuſtodia Mar, and againſt the other in propria Privilege. 

Perſona, but againſt both, in Cuſtodia Mar, be- | 

cauſe the Attorney hath in that Caſe loſt his Privilege. 9 V. 3. Dyer 
377. 2 Sid. 157. I Ventr- 298, 299. 

3 An Attorney was caſt over the Bar, for taking An Attorney caſt over 
of the Money for ſuing out of Originals, and never ef Geige turk T 
doing of it, and ſworn never to practiſe again. Cyo. had received the Money 

Car. 74. pl. 2. for them. 

It is againſt the Statute of x H. 5. cap. 4. for an No Under - Sheriff to 
Undet-Sheriff to be an Attorney in any Cauſe in 2 as an Attorney. 
the County wherein he is Under-Sheriff; for if it 1 
ſnould be ſuffered, it might be the Cauſe of favouring of his Clients, 
to the Prejudice of the Party concerned againſt his Client. 

1 Every Clerk of this Court ſhall oy Torn, 1 
upon the paſſing of his Account, pay to the Officer upon his Account. * 

of this Court who files the Bills, the ancient Fee 5 
of 25. for every Attorney and Filazer for whom he enters. Aich. 
15 Car. 2. R. | 8 | 

K In SO Term, 5 Anne Regine, It was Rule for the entering 
ordered by the Court of Queen's Bench, That „f Judgments: 
from and after the firſt Day p the then next Hillary-Term, every 
Judgment in Debt, - Caſe, * FRO, Trover, aka, 2 

| ion, 
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Action, ſhall be enter'd fairly on the Roll, or an Incipitur thereof, be- 
fore ſuch judgment ſhall be ſigned by the Secondary, or any Judge of 


this Court, and the Names of- the Plaintiff and Defendant, with the 
County where the Action is laid, and the Nature of the Action with 


How to be entred in- 


to a Book. 


No Record of Nifi 
Prius to be ſealed, until 


the Iſſue be enter d. 


the Attorney's Name, ſhall be enter'd into a Book, 
to be kept by the Secondary of the Court for that 
Purpoſe ; for which nothing more ſhall be paid, 
than the ancient and accuſtomed Fee for entering 
of ſuch Judgment. 


And it is further ozdered, That no Record of A 
Niſi Prins ſhall be ſealed or paſſed at the Ni. Prius 


Office, by the Cuſtos Brevium of this Court, or any 


Clerk of that Office, before the Iſſue in that Cauſe be fairly enter'd 
on Record, or an Incipitur thereof, and ſuch Entry, with the Record 
of Ni Prius, be firſt brought to and ſigned by the Secondary of this 
Court; for which no Fee thall be demanded or paid, but the uſual 
and accuſtomed Fee, due to the chief Clerk of this Court, for Entry 


of ſuch Iſſue on Record. 


When to bring in 
their Rolls. 


And it is further ozdered, That every Attorney B 
ſhall bring in all his Rolls into the Office fairly in- 


grofled in a good full Court-Hand, by the Times limited by former 


Rules; 


Terms, 


(un is to ſay) the Rolls of Trinity, Michaelmas, and Hillary- 
efore the Eſſoin- Day of every Subſequent Term; and the 


Rolls of Eafter-Term, before the firſt Day of Trinity-Term. And that 
no Attorney at large, or any other Perſon, ſhall take any Numbers, 


Who to file Rolls. 


Privilege not for an 
Executor. 


Attornies to deliver 
Bills ſigned. 3 Jac. 1. 
cap. 7. 


When a Bill of Char- 
ges may be delivered by 
an Attorney. 


May ſue for Fees as a 
Solicitor. 


And muſt have a Cer- 
tificate of what Fees he 


hath paid. 


— obtained by 
an Attorney irregularl 
muſt be rg aſide, F 


or file any Rolls, but the fame ſhall be done by 
the Clerks of the chief Clerk of this Court only. 
Mich. 5 Anne B. R. 

An Attozney being Executor, ſhall not ſue, nor C 
be ſued as a privileged Perſon. Hob. 177. 2 Inſt. 157. 

The Statute of 3 Fac. 1. cap. 7. for Attornies to D 
deliver Bills under their Hands, might be given in 
Evidence upon non Aſſumpſit. Shawer's Rep. 338. 

Bekoꝛe the late Act of the ſecond of King Geo. II. E 
if an Attorney delivered his Bill of Charges to the 
Defendant after the Arreſt, and before the Bill 
filed, it was well enough. 4 Fac. R. in B. R. 

An Attoznep of this Court may bring an Action F 
for his Fees for ſoliciting in the Common Pleas, 
Court of Exchequer, or Chancery, and it will well 
lie. See Cro. Car. 159. pl. 8, 160. | 

And muſt have a Certificate from the Counſel G 
and all the Officers, of what Fees and Money he 
hath paid them, otherwiſe the Bill ſhall not be al- 
lowed. 3 Fac. 1. cap. 7. | 

A Motion was made by the Plaintiff againſt her H 
Attorney, to examine his Bill; and it . e 


upon the Report of the Maſter, That the 1 
2 | a 
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had received of her Attorney a Sum of Money which he had recovered 
for her; and upon the Attorney's Payment of the Money to her, ſhe 

ve him a Releaſe: And it was pretended, That ſhe knew not it was 
2 Releaſe. The Court faid, That if the Releaſe had been obtained ir- 
regularly, they would lay their Hands upon it; but no ill Practice ap- 
pearing, they would do nothing in it. Paſch. 9 W. R. 

A Uhere an Attorney pleads his Privilege, he muſt How an Attorney muſt 
ſay, Prout per proceſſum ſub ſigillo ejuſdem Curie Plead his Privilege, 
huic placito annexo apparet, and the Writ under | 
Seal muſt be annex'd to the Plea. Smith and Harris, Paſch. 4 &. M. 
Et Edwards G * _ 14 2 ” B. R. 

B Attozney is not bound to diſcover and give Not to diſcover any 
in Tikes the Contents of a Deed ſhew'd to Lin nn 0 
by his Client, nor any Letters received from his ; 

Client, nor any Inſtructions given him by his Client, 
unleſs he will, Paſch. 8 V. B. R. 

C After a Verdict given in a Court of Record, Judg- No Error after a Ver- 
ment ſhall not be ſtay'd nor revers'd, by Reaſon the 8 

Plaintiff in Ejectment or other Perſona Action, be- Attorney, 21 Jac. c. 13. 

ing under Age, did appear by Attorney, and the 

Verdict paſs for him. 3 cap. 13. of Feofails. 

D Mhere a Plaintiff or Defendant appears by — The Attorney muſt 
B. Attorn' Par without a Chriſtian Name, it is be named. 

Error. 3 Bulſtr. 202. 

E A Warrant of Attorney may be enter'd at any When a Warrant may 
Time after Judgment, and before a Writ of Error be egrered. 
brought. Dyer 180, 48, 225, 34- | 

F Every Attorney ſhall deliver in his Warrant of , Every Attorney muſt 
Attorney to be enter'd or filed, as by any Law or torney, 18 liz. * 
Statute it ought to be done, upon Pain to forfeit Upon what Penalty. 
101. for every ſuch Offence ; one Moiety to the Queen, the other to 
the Officer with whom it ought to be filed; and alſo to ſuffer Impri- 
ſonment at the Diſcretion of the Court. 18 Eliz. cap. 14. Sect. 3. 

'G An Afton lies for calling of an Attorney a Com- Action lies for calling 


mon Barretor. Co. Car. 192. pl. 5 wk bi a common Bar- 


H Mone can be an Attorney of both Sides, tho? „ Attorney for both 
by Conſent of both Parties. Mod. Caſes 47. TO 

| The Stat. 3 Fac. 1. c. 7. extends only to Attornies 3 Jac, 1. cap. 7. 
of the Courts at Weſtminſter, and not to Attornies 
of inferior Courts. 2 Salk. 86. 

K Special Promiſe laid but then not, nor to an In- 

ſimul Comp. Ibid. N 

L An Attorney is not compellable to appear for any when Attorney to 
mw 2 he takes his Fee or backs the Warrant. appear. 
2 . 7. „„ x1A 
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- Where an Attorney's Bill on Action brought by his Executor fhall A 
be referred to the Maſter or not. Salk. 89. e 

24 C(larrant of Attorney for the Plaintiff in the principal Action B 
cant extend to the Suit againft the Bail, but there muſt be a new 
Warrant. Salk. 89. | — 

A Judgment by Confeſſion. upon a Warrant of Attorney may be en- C 
tered up in the Vacation, as of the Term precedent, tho* the Defen- 
dant died in the Vacation, Salk. 87. 5 
But a poſt terminum Roll can't be fil'd without Leave of the Court. D 
bid. | h 
' A MWemozandum was amended by the Warrant of Attorney on the E 
fame Roll. Salk. 88 : 


Till a Warrant be filed or entered *tis not a Matter of Record; F 
but one may appoint another Attorney in Court upon Record. Bid. 
See how the ancient Practice of entring Warrants of Attorney G 
was on a diſtin& Roll, and when the ſame came to be altered. Bid. 
A Remitticur dampna may be by a Warrant of Attorney, but a Re- H 
traxit muſt be in ropria erſona. Salk. 8 9. 
An Attorney Detendant may have the Venue changed from any other 1 
County to Middleſex. Vide Title Barreſter. Salk. 668. — 
Papers in an Attor- But an Attorney may refuſe to deliver up Pa- K 
ney's Hands. pers till paid his Fees. Comberb. 43. and 337. 
Attornies Bills, Their Bills tho? not ſigned, are good Evidence IL. 
of the Debt on an inſimul Computaſſet. Comberb. 
126. 3 
Do for his Executor. Comberb. 349. M 
Money not attach- Money is not attachable in their Hands, Quere. N 
able. Comberh. 427. | | 
Forejudger. Fozejudging an Attorney for refuſing to plead, O 
denied in B. R. tho' uſual in C. B. Cumberb. 63. 
Auachment denied, So an Attachment denied againſt an Attorney P 
where. for appearing without a Warrant, for upon this 
Cafe an Action lies. Comberb. 2. | | 
Pet where they promiſe to appear, and will not, Q 
the Court will compel them by an Attachment. 
Comberb. 299. ; I 
Theee Defendants, one an Infant, all appear by R 
Attorney, tis Error. Comberb. 100. 
Rules, &c. for Attornies delivering Declara- 8 
tons. See Comberb. 52, 62, 228, 247. 
On Warrant of Attorney above a Year old, T 
Judgment can't be entred without Motion. Chm- 
berb. 40. | 5 . 
Note, a Judgment was ſet aſide, no Attorney U 
* of B. R. being prefent when the Warrant was Frei 
thoꝰ an ancient Practiſer of C. B. was. Comberh. 76. 
Sed vide 6 Mod. 85. contra, and lies. Comberb. 224. 
There may be a Submiſſion by. an Attorney to W 
an Award. Comberb. 439. | 
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Where one brought an Action, the Defendatit 
leaded the Statute, that he had not ſigned the 
hill of Charges, and held not a good Plea, Car- 
"Thew $7. 147. _ 1 LE 
B there he is Defendant he hath no Privilege Venue. 
to change a Venue, contre where he is Plaintiff, | 
Carthew 126. BY WR 1 | 
for Attornies Fees; and for want of Continuances 
of the Attachment, the Replication was held ill, 
Carthew 144. | 3 
D Attoꝛnep being arreſted, was bailed, and an- er nd Diſcharge 
other Action being brought againſt him in the ſame © 
Court, he pleaded his Privilege. Adjudged that 
utting in Bail to the firſt Action, did not diſcharge 
his Privilege. Carthew 377.57 
E Mhere a Judgment upon an Attorney's appear- Judgment. 
ing without a Warrant was not ſet aſide. Modern 
Caſes in Law and uity 16. | 1 | 
F There an Attachment againſt an Attorney for Attachment. 
procuring one to be turned out of quiet Poſſeflion. 
Bid. 
G Two brought a Writ of Error by two Attornies, Etror. 
one Attorney aſſigns Error, the other pleads, &c. 
Mod. Caſes in Lam and Equity 40. | PF 
H Attozney promiſing to appear. Mod. Caſes in Law and Equit 42. 
1 Contempt upon Attorney's undertaking to appear for a Detendant. 
Had. Caſes in Law and Equity 86. ns : | | 
Ts En _—_ Attorney when to be filed. Mod. Caſes in Law and 
Equity 106, 175. | 
I + Where an Attorney of the Common Pleas pleads to the Juriſdiction 
do the Court, he ſhall not be ſworn to his Plea, nor ſhall the Writ be 
+. ſet out at large. Mod. Caſes in Law and Equity 114 
M Attozney taking Money of a Man and not doing his Buſineſs. Mod. 
Caſes in Law and Equity 187. | 
N Plaintiff declared as Clerk of the Court, Defendant pleaded he 
was an Attorney of the Court, abſque hac, that he is a Clerk of the 
Court, prot patet per Record inde reſiden' in Cur”, &c. and prays the 
Record may be inſpected. The Plaintiff is regular in his Pleading; 
and if Defendant will not join Iflue, Plaintiff may ſign Judgment. 
Mod. Caſes in Law and Equity 26. | 


- 


Attoꝛnment. 


See Merger. : 
Tenant in Common. 
_ Pat follows, is how the Law food be- A 
fore the 4 b 5 Bun: foze the Statute of 4 & 5 Anna, For 
the Amendment of the Law; which ſee 


in the laſt Paragraph under this Title. 


Artorament to cet An Attoꝛnment made unto Ceſtui que Uſe, is a B 
qe Uſe, good if Tenant good Attornment in Law, unto the Feoffee of the 


had Notice of the Uſe. : | 
: Land, if the Tenant of the Land have Notice of 


the Uſe, when he did attorn Tenant to Ceſtui que Uſe. Mich. 22 Car. 
1. B. R. For then he is not ignorant in whom the Eſtate in Law. is, 


and to whom he makes the Attornment. 

Attornment made after An Attoꝛnment made after Sun- ſet is not a good e 
Sun- ſet, not good. Attornment: For an Attornment is a ſolemn Act, 
2 and ought to be done ſo that Notice may be taken 

of it, which ſhall not be preſumed to be in the Night. Mich. 22 Car. 1. 
B. R. For that is the Time for Reſt, and not for Action. 

Uſes will veſt without Ales ſhall veſt without Attornment. Vaug b. D 

Attornment. Rep. 50. 
Words ſpoken to a A Reverſion was granted to A. B. The Tenant E 

—_ 1 2 for Life having Notice of this Grant ſaid to C. D. 

- : and E. F. two Strangers, that he was well pleaſed 


and content, for that the Grantee was his Couſin : This was held a 
good Attornment, although the Words were ſpoken to Strangers. Co. 


Car. 440. pl. 2. 441. 
Attornment of one Ant Attoznment of one Joint-Tenant for Life, F 


Joint-Tenant, is good. ſhall veſt the entire Reverſion in the Grantee. 
2 Rep. 66. b. 
Attornment with No- Qttgznment with Notice to part, is a good At- G 
tice ro part, is 890d tornment for the whole. 2 Rep. 67. b. 
Leſſor and Leſſee. Lefſo2 makes a ſecond Leaſe, and before the firſt H 
expires levies a Fine, Attornment by the firſt Leſlee 


to the Conuſee is ſufficient. Salk. 90. 
In 


B 
C 
D 


E 
F 


G 
H 


I 


K 


L 


2 


A In pleading a Feoffment of a Manor tis not ne- 
ceſſary to ſhew the Attornment of the Tenants. 
Salk. 91 


Atto 
triable only where the Lands lie. Did. 


Upon Iſſue non concelſit Attornment need not to 
be given in Evidence. Salk. go. K 

Allgnee of a Reverſion, tho“ granted by Fine, 
could not have an Action for Rent without Attorn= 
ment. Salk. 82. 5 | 

But this is now remedied by the Statute 4 & 5 
Anne, cap. 16. for Amendment of the Law. 

Where a Deed is pleaded as 4 Grant without 
an Attornment of the Tenant, and held not good. 
Carthew 253. 

Attoꝛnment muſt be pleaded, but Livery not. 
8 Rep. 82.b. 

Gzant of a Reverſion pleaded to an Avowry 
without Attornment, and a Verdict for the Avow- 
ant upon Riens arere; this cures the want of At- 
tornment. 2 Lev. 234. | 

A Reverſion in a Term is not aſſignahle, with- 
out a Deed and Attornment. 2 Lev. 135. 


To a Deviſe or Fine to Uſes, there needs no 
Attornment. 2 Lev. 240. Co. Lit. 


By the Attornment of a Term for Years, a Fine 


ſur Conceſſit is executed, and the Eſtate as well 


M 


the Reverſions or Remainders of wy 
7 


veſted as if by Livery. 2 Leu. 156. 

By the Statute of 4 & 5 Anne, it is enacted, 
that all Grants and Conveyances to be made by 
Fine, or otherwiſe, of any Manors or Rents, or of 


Lands, ſhall be good and effectual, without the 
Attornment of the Tenant of any ſuch Manors ; 
or of the Lands out of which ſuch Rent ſhall be 


iſſuing; or of the particular Tenant upon whoſe | 
Eſtate any ſuch Reverſion or Remainder ſhall and may be expectant or 
depending, as if Attornment had been had and made. 


N 


But Notice muſt be given of ſuch Grant to the 


Tenant, before he ſhall be prejudiced by Payment 
of any Rent to ſuch Grantor, or Breach of any 
Condition for Nonpayment of Rent. 


znment is pleadable without a Venue, but 


Meſſuages or = 


Non conceſiit; 


Aſſignee: 


4 5 Inn, 


Plea of a Grant: 


Mult be pleaded. 


Grant of a Reverſion 

leaded to an Avowry, 

ans Attornment, is good 
after Verdict. 


Reverſion in à Term 
not aſſignable, ſans Deed 
and Attornment. 


Needs no Attornment 
to a Deviſe or Fine to 
Uſes. 


Fine ſur Conceſſit is ex- 
ecuted by Attornment 
of a Term for Years. 


Grants to be made by 
Fine, or otherwiſe, of 
any Manors, Oc. or of 
Reverſions ot Remain- 
ders of them, ſhall be 
without Attorn- 
ment of the Tenant. 

4 & 5 Ann. For A- 
mendment of the Law. 


But Notice muſt be 
given of ſuch Grant. 


Audita 


Audita Querela is an 
equitable Action, and 


may be brought by a2 


Reverſioner. 


Auvita Querela. 


Contribution, 
Diſcharge. 
Execution. 
Sci. facias. 


N Audita Querela is only an Equitable A 
X Action, and may be bzought by a Rever- 
ſioner, oz him that hath but intereſſe ter- 
mini. March R. 71. Allo it lies wheze a Man 


„ *a_o-* 


See 


hath a Releaſe, but hath no Day in Court to plead it. 


Who ſhall have it. 


The Alienee of the 
Conuzor may have it. 


The Purchaſer of one 
Part of the Land may 


have i inſt the Pur- 2 | E 
ave it again a; th @ + another Part of it, and yet had cauſed the 


chaſer of another P 
of it. | 


Cohuzee takes a Leaſe 
for Years of the Rever- 


bon and Rent, and aſigns for Years, Leſſee attorns, Conuzee aſſigns over his 


over. 
Conuzee of a puiſne 
Starute extends this Re- 


verſion and Rent: Then 


A. extends. "+ 
4. hath ſuſpended his 


Extent during the Term. 


It lies for the Bail af- 
ter the Reverſal of the 


Bryn againſt the 
3, Princiyal. 


None but the Party grieved ſhall have it. Co. B 


Fac. 227. pl. 2. 

Jf the 8 purchaſes Lands in Fee of the C 
Conuzor, and then aliens it, and afterwards ſues 
out Execution of the Statute upon this Land, the 
Alienee may have his Audita Quere la. 20 E 3. 30. 

-Pet where the Conuzee of a Statute-Staple had D 
e Part of the Land of the Conuzor, and 


nd of 7. & to be extended and delivered in Exe- 
cution, an Audita Querela will well lie for J. S. 
thereupon.  Cro. El. 364. pl. 27. | 

A Conuzee of a Statute takes a Leaſe for Years E 
of the Reverſion and Rent reſerved upon the Leaſe 


Leaſe; then B. Conuzee of a puiſne Statute, ex- 
tends this Reverſion and Rent, and A. by Virtue of 
his elder, Statute extends this Reverſion and Rent: 


And adjudged that A. by his Acceptance of the Re- 


verſion and Rent, and aſſigning of it over, hath 
ſuſpended his Extent during the Term. Cro. Fac. 
424. pl. 9. 425, 477. pl. 11. 

After Judgment againſt the Bail, the Judgment F 
againſt the Principal is reverſed, or the Money 
paid by the Principal. Roll. R. 383, 384. The 
Bail may have an Audita Querela. Cro. Fac. 645, 


646. 8 Rep. 143. 4. 
A. On 


A A. On a Judgment againſt him renders himſelf, 1 

but never gives Notice to the Plaintiff, nor gets ON e 
the Bail diſcharged, and the Plaintiff on Sci. fac. gets Judgment 
againſt the Bail ; the Court would not relieve them on Motion, but 
put them to their Audita Querela. 1 Salk. 101. | 

B One taken in Execution on an Audita Querela, may be bail'd. 
I Salk. 105. | 

G An Audita Querela is not in the Nature of any This is a Commiſſion 
Writ, but a Commiſlion to the Juſtices to call the Pte Judges ro call the 
Parties before them, and to hear the Complaint, to do Right. = 
and to do Right; and altho' the Defendant be And it the Defendant 


dies, his Executor may 


dead, pending the Writ, yet the Executor may be be called in by Sci. fa. 
well called by a Sci. fa. Cro. El. 634. pl. 31. x 
D Ak a Judgment given in this Court be removed Judgment in B. R. 
into the Exchequer Chamber by a Writ of Error, remov'd in Cam. Scacc. 
and the Party who had the Judgment (notwith- — brag 
ſtanding the Removal of it by the Writ of Error) The Party who had 
do bring an Action of Debt upon this Judgment ro Lag ay brings 
in the Court where he obtained the Judgment, (as it, — 1 — 
he may do) and recovers Judgment thereupon, and ment. 

afterwards the firſt Judgment be reverſed by a Writ If the firſt Judgment 
of Error, the Defendant againſt whom the ſecond be reverſed, Audiia Que- 
Judgment was obtained, may bring his Audita Que- du 

rela to be relieved againſt the Action of Debt brought upon the Judg- 
ment which is reverſed. 3 Feb. 1650. B. & For when the Judgment 
is reverſed upon which the Action of Debt was grounded, there is 
no Cauſe left to ſupport the Action; and therefore all Proſecution of 
the Action afterwards, is accounted in Law but an unjuſt Vexation, 
for which an Audita Querela lies. 2 Roll. Rep. 254. 

E But had an Action of Debt been brought upon Otherwiſe, had an Ac- 
a Judgment after the Record certified into the tion been brought on a 
Court of King's Bench from the Common Pleas, or Jen ged our of Record 
an inferior Court, there the Defendant might well rior Court imio B. R. 
plead Nul tiel Record, becauſe Recordum &. Proceſſus 

cum omnibus ea tangentibus are removed into the Court of King's 
Bench, and nothing remains in the Court below, but the whole Pro- 
ceedings are entered upon Record in the King's Bench, and that Court 
athrms or reverſes the Judgment as they ſee Cauſe. 

It one be taken in Execution, and is afterwards It lies for one dif- 
ſet at Liberty by the Plaintiff, and then is taken 6 
again, and detained in Priſon upon the ſame Execution, he may bring 
his Audita 2 to be enlarged: For by the Enlargement of the 
Priſoner by the Plaintiff, the Execution is iſcharged; and an Execu- 
tion once diſcharged, is for ever diſcharged, and cannot be revived, 
for the Diſcharge ſuppoſeth a Satisfaction. 


Ddd One 


Audita Querela. 201 


Audita Nuerela, 
© One Tritton, that was in Execution, brought A 
Lr bail- his Audita Querela, and prayed that he might be 
2 ' bailed, and it was granted, and he was bailed by 
four Perſons. 7 Feb. 1650. B. S. For this Bailing 
of him is not a Diſcharge of the Execution; for by his Bail he is in 
Z Cuſtody of the Law, and if he make not out his Arudita 3 he 
or his Bal muſt render his Body in Execution again, or elſe the Bail 
muſt pay the Debt for which he lay in Execution. 
Payment of the Mo- Dapment of the whole Money after the Judg- B 
ney is a good Surmils ment, is a good Suggeſtion in an Audita Querela 
to let to Bail. to be bailed. Cro. Fac. 29. pl. 7. 
Tt cannot be brought upon a Releaſe until the C 
Lies not till Judg- Judgment be actually entred upon Record; and 
* after a Verdict, the Court will compel the Plaintiff 
to enter his Judgment according to the Verdict. 
1 Mod. 111. 3 Keb. 291. 
Conuzee of a Statute ſues out Execution before D 
, Lies where Pee in the Day given by the Defeazance, for the Perfor- 
= Time. N mance of the Condition; altho' the Condition be 
A after broke, Audita —_— lies, becauſe he hath 
extended the Land before his Time. 46 E. 3. 27. b. 
Statute, Judgment, No Extent upon any Statute, Judgment or Re- E 
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Part extended, Contri- cognizance, ſhall be avoided or delayed, becauſe 


bution, Statutes for Pay- 
ment of Money, Extent 
upon Judgment, when. 


Part of the Lands extendible are omitted, ſa- 
ving to the Party whoſe Lands are extended, his 


16 & 17 Car. 2. cap. 5- Remedy for Contribution. Note, No Statutes, un- 
22 & 2; Car. 2. cap. 2. l 7 

leſs defeazanc'd, for Payment of Money only, nor 
Extents, unleſs within twenty Years after Judgment had, are within 
this Act. 16 & 17 Car. 2. cap. 5. made perpetual, 22 & 23 Car. 2. 
Cap. 2. 0 

No Intereſt in Lay Mhere the Conuzee of a Statute aſſigns over the 
veſts in the Aſſignee of Statute, and afterwards releaſes to the Conuzor, 
2 Statute. and the Aſſignee ſues the Statute, the Conuzor 
| may bring his Audita Querela; and the Aſſignee 
ſhall be left to take his Remedy againſt the Conuzee : For upon the 
Aſlignment no Intereſt in Law veſted in the Aſlignee. Paſch. 35 Car. 
B. R. Cro. Car. 214. 

Conuzor and his Heix The Conuzor and his Heir may have an Audita 
may have Audita Querela Querela before Execution, but a Stranger or Pur- 
before Execution, but a chaſor ſhall not until he be ouſted by Execution. 
Purchaſor cannot. : Rep 13. h 

Iſſue in Tail may en- Tenant in Tail acknowledges a Statute and dies, H 
ter, and js not put to the Conuzee ſues out Execution againſt the Iſſue in 
his Audita queren. Tail, he may have an Aſſize, and avoid the Statute, 
and is not put to his Auclita Querela. Cro. Fac. 85. But he may bring 
it if he will. | 


Where 


Audita Nuerela; 


A here upon an Elegit more in Value than a 
Moiety is delivered by the Sheriff this is not void, 
nor a Diſſeiſin, but the Party is put to his Audita 

uerela. Danv. 629. 

B A Pan hath two Judgments againſt ſeveral Per- 
ſons for the ſame Debt, he may extend the Lands 
of both of them, and an Audita Querela will not 
lie until there is Satisfaction. 

C An Audita 8 lies not 7 upon 
a Matter which he might have pleaded before; but 
where the Party is condemned by Default, and 
had no Day in Court to plead it, it lies. C79. El. 
25. Fl. 3. Cro. El. 4. 
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It lies where the She- 
riff delivers more in Va- 
lue than a Moicty. 


A Man has two Judg- 
meats againſt ſeveral for 
the ſame Debt, and ex- 
tends their Lands, Au- 
J ita Querela lics not till 
Satisfaction. 


Where an Ju lite 
Quereia lies, and where 
not. 


D Ghere a Matter aſſigned for Error is Matter incident only to the 
Writ, and not in the Proceedings of the Cauſe ; there a Writ of Er- 
ror will not lie, but an Audita Querela; as where a Scire facias is 
brought by an Adminiſtrator, and a Matter of Fact is alledged in the 
Sæire facias that is not true, there a Writ of Error is not proper Re- 


lief, but an Audita Querela, Catth. 282. 

E The Merits or Foundation of a Suit is not aſ- 
ſignable for Error in Fact, but muſt be relieved 
by Audita Querela. | Comb. —_— 

F Lands are extended upon an Elegit, and con- 
veyed over to ſeveral Hands, then the Plaintiff in 
the Judgment releaſes all Judgments and Execu- 
tions, and the Defendant brought his Audita Quere- 
la; and adjudged that it lies : For the Plaintiff 


Error. 


After an Extent up- 
ON an Elegit and CONVeY=- 
ed io ſeveral Perſons, 
thePlaintiff in the Judg- 
ment releaſes, this Writ 
well lies. 


being Party to the Judgment, his Releaſe hath diſcharged it. Cy. Car, 


214. pl. 4. 

G An Infant brings Error to reverſe a Judgment in 
an Auclita Querela upon a Recognizance acknow- 
ledged during his Nonage, where he was inſpected 
and adjudged to be within Age ; and he had there- 
upon a Sci. fa. againſt the Conuzee, and upon a 
Nichil returned, it was adjudged that the Recogni- 
zance ſhould be void : (whereas there ſhould have 


Error to reverſ: a 
Judgment in an Audits 
Querela, for Non:ge. 


Inſpection. 
Sci. Fa, 
Judgment reverſed. 


been either a Sci. Feri, or two Nichils, and for that Reaſon held to be 
Error) Then came the Party and ſhewed that he was of full Age, and 


can't have a new Writ of Audita Querela to be in- 
ſpected, and therefore prayed that he may have a 
new Writ comprehending the firſt Inſpection and 


A new Writ granted 
to ſupply the Inſpection. 


Judgment thereupon, and the Cauſe of the Reverſal thereof, 2 d up- 
on all the Matter to pray to be relieved ; all which was granted. Coo. 


ac. 59. pl. 6. | 


H Infancy in an Audits Querela muſt be tried by 
Inſpection; and therefore it muſt be brought du- 


How Infancy to be 
tried upon it. 


ring his Infancy, and then tried, for it cannot be afterwards. Co. 2 1/7. 


673. 1 And. 25. Dyer 232. pl. 9. 


If 


5 
+ _ 
_ — _— 
\ 1 — 
0 - _ = = r > b £4 - - —_ 
— o_———_— - — —— — — — 
2 „55 * 


— 
2 — — . 
O08 OS noo tia 
= o 


—— 9 


n — - — — 


—ͤ—mũ—h — — 


2 — — 8 —— —— — 


. 
= 1 | 


206 


Where the Defendant 
may have his AuditaQue- 
rela upon a Releaſe, and 
where not. 


Where after Exeeu- 
tion. and where not. 


* 

4 
1 
Fe. 
3 


Audita Nuerela. | 
Tf the Plaintiff releaſes the Judgment, and af- A 
terwards ſues out a Scire facias upon it, and the 
Defendant is ſummoned and makes a Default, he 
ſhall never have an Audita Querela, nor the Benefit 
of his Releaſes. But upon two Nichils he ſhall. 
Hob. 283. See Raym. 19.,1 Sid. 54. 1 Lev. 41, 42. 


But in Caſe of an Execution upon a Statute Merchant or Staple, an - 
Audita Ouerela lies upon a Releaſe before the Execution, becauſe he 
had no Day in Court (as before) to plead it. 21 E. 3. 13. 6. 


Relief by Motion. 


Two Judgments upon 
ene Bond, Elezit ſued 
upon one, Ca. ſa. upon 
the other, he ſhall have 
an Audita Querela. 


A bare Surmiſe which 
is but Matter of Fact, is 
not ſufficient to avoid a 
Judgment. 


Tt lies upon a Releaſe 
after Verdict at Nift pri- 
us, and before Day in 
Bank. 

How the Proceſs to 
be in an Audita Querela. 


Where two Nichils are returned on a Scire fa- B 
cias, the Court will relieve on a Motion without 
an Audita Querela. 1 Salk. 93. 

Two are bound in a Bond, and two ſeveral C 
Judgments againſt them, an Flegit is ſued out, 
returned and filed againſt one, a Ca. ſa. is ſued out 
againſt the other, and adjudg'd that an Audita 
5 lies for him to ſet it aſide. Cro. Fac. 338. 

3. 339. 
4 A mf which is but Matter of Fa&, is D 
not ſufficient to avoid a Judgment, and being but 
to give another Action upon a Bond, is not ſufh- 
cient to avoid a Bond. Co. Fac. 579. pl. 8. 

It lies upon a Releaſe after Verdict at Niſi prius, E 
and before Day in Bank. Oo. Fac. 646. pl. 10. 


Where an Audita Querela is grounded upon a F 
Deed under Hand and Seal, or where the Party is 


in Priſon, there the Proceſs upon an Audita Querela muſt be Scire 

acias : But where it is not grounded upon a Deed, but upon a Matter 
of Fact, there the Proceſs muſt be Venire Nerve and after that a Di- 
ſtringas, and ſo ad infinitum, until the Defendant appears. Hill. 5 V. 
G. M. B. R. But it is ſaid in Szlk. that where the Party is in Execution, 
he may have a Scire facias, or Venire. 1 Salk. 92. Carthew 303. 


Where a Scire facias, 
ad Cognoſcendum ſcriptum 
lies. 


In all Caſes where a Man hath a Deed to diſ- G 
charge himſelf by, he need not ſue out his Writ 
of Audita rl thereupon, but may bring his 


Scire facias againſt the Defendant, ad Cognoſcendum ſcriptum, and he 
ſhall have the ſame Benefit thereupon, as upon his Audita Querela. 


Mich. 5W.& M. B. R. 


Where Audita Quere- 
la, or Sci. fa. ad Cogno- 
ſcendum ſcriptum. 


As where the Plaintiff in the Judgment releaſes H 


the Defendant in the judgment of all Judgments 


and Executions; the Defendant, upon this Re- 
leaſe, may either bring his Writ of Audits Que- 


rela, or elſe he may, out of the ſame Court where the Judgment is 
entred, ſue out a Scire facias againſt the Plaintiff in the Judgment, 
ad Cognoſcendum ſcriptum ſuum Relaxationis. Mich. 5 V. &. M. G. 
Hill. 5 W. & M. 


4 


Upon 


Audita Naerela; 


A pon an Audita Querela brought upon a Releaſe 


or other Deed, there thall not be any Superſedeas, 
until the Plaintiff in the Audits Querels hath firſt 
"come into Court, and brought his Witneſſes there 


to prove his Deed ; but if Execution be executed be 


lowance of the Court : 


- ” 


When the Plaintiff 
may have a Superſedeas, 
and when not. 

See rtr N. G. cap. re. 
fore Proof of tlie 
Deed, no Superſedeas ſhall be granted, unleſs Bail be put " by the Al- 


aue Execution heing executed, it comes 


too late. Mich. 8 V. R. B. R. Bee. f 1 H. 5. cap. 10. 


B This Writ in itſelf is no Syuperſedeas, and there- 
fore Execution may be taken forth, unleſs a Super- 
ſedeas be actually ſued out. 1, Salk. 92. 

C“ And if the Audita Quereli be founded on a 
Deed that muſt be proved in Court before a Super- 
ſeuleas ſhall be granted. Ii... 

D' Uhether the Phintiff in an Aiidita Querela, if 
it be found for him, ſhall have Reſtitution or no, 
there being no ſuch Thing mentioned in, the Judg- 
ment. See 1 Sid. 74. pl. 4. 1 Keb. 245. pl. 4. 
260. pl. 39. „ Kn 

Tenants in Common {hall join in an Audita 
Querela. Moore 664. Alſo one Joint-Tenant may 
have it without his Companion. Match, Rep. 71. 

F Ik a Man be nonluited in an Audit Querela, he 
may bring a new Writ. 22 E 3. 4. 6. But he 
ſhall not have a Saperſedeas. F. N. B. 104. Os 

G An Audita Querela lies. not, againſt the King. 

Co. Fac. 481. Combe 326. . 
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H An Action of Treſpaſs is brought againſt 7. 5 h 


eb quod ipſe ſimul cum A. B. inſult. fecit, &c. and a 
Verdict and Judgment is recovered againſt J. S. 
afterwards the Plaintiff releaſeth A. B. here 7. 5. 

ſhall have an Audita Quereias upon this Releaſe. 

I @Two Judgments obtained upon Trials in two ſe- 
veral Counties for one and the ſame Battery againſt 
three Perſons, one is taken in Execution and Satiſ- 

faction acknowledged upon one of the Judgments ; 
the other two thall have an Audita Querela upon 
the other Judgment. Co. Car. 443. pl. 14. 444+ 

K What Matters are to be reliev'd by Reference, 
and what by Audita Querela. Comb. 14. 

L . Where one ſues, as Adminiſtrator, the Defen- 
dant may have an Audite Quereln. Comb, 214. 


No Su pci ſedeas. 
The like. 


Whether there ſhall 
be Reſtitution or no, 
upon a Recovery in an 
Audita Qu:rela, 


Tenants in Common. 
Joint-Tenant. 


A new Writ lies after 
a Nonſuit, but not a 
Super ſedeas. 


It lies not agaĩaſt the 
King. 
Aſſault brought a- 
puns two, Plaintiff re- 
eaſes one, Audita Quc- 
rela lies for the other. 


Two Judgments in 
ſeveral Counties againſt 
three in Battery; one 
of them is ſatisfied. 

This Writ lies to diſ- 
charge the other. 


Where Relief to be 
had. 


Adminiſtrator. 


M See more on this Head in General Abridgment, Title Audita Que- 


rela, from Page 628. to 644. 


Eee 


Auditoꝛ. 


N 
1 
0 


Auditors, what. 


Auditors haveChatge 
of many Things that ate 
not in the Crown. 


Their Books are not 
Records. 


Payment a good Plea 
before them, but Plene 
computavit, not. 


Auditors, Judges of 
the Account, bur the 
Account is traverſable. 


The Court judges of 
the Action. 


The Auditors of the 
Account. 


Where Robbery is a 
good Plea, and where 
not. 


Where the Defendant 
hall diſcharge himſelf 
upon his Oath. 


Aunitoz. 


See Accounts. 
Uvitozs are Perſons appointed by the A 
Court to Audit and ſettle the Accounts 
in Aﬀtons of Account Render, and 


other Caſes. 


ganp Things are in Charge with the King's B 
Auditors which are not in the Crown. — 24 
Car. 1. B. R.) For a Thing cannot be veſted in the 
Crown, but by Matter of Record, which the Au- 


ditors Books are not. | 


Payment of Money is a good Plea before Audi- C 
tors; but Plene computavit before Auditors, is an 
ill Plea. Hill. 12 Car. 1. 
Auditoꝛs aſſigned by the Court to receive and D 
audit the Accounts upon an Action of Account 


brought, are the proper Judges of the Cauſe, vis. 


Whether the Party accountable be in Atrear or 
not? But the Plaintiff may traverſe the Defen- 
dant's Account, if he thinks fit. | 
Mhere the Matter of the Plea confeſſeth the E 
Defendant accountable, it cannot be pleaded in 


Bar, for they are Judges of the Action, not of the 


Account; but the Auditors are Judges of the Ac- 
count. Br. Account 48. 1 Brownl. 24. 
It is no Plea in an Account that he was robb'd; F 
but before Auditors it is a good Plea, ſaying, That 
it was without his Default or Negligence. Co. Lit. 
Jt is a good Diſcharge before Auditors, for a G 
Receiver to tender the Money which he received, 
and to make Oath that he could not find any thing 


to buy, which he might gain by ; and thereupon he ſhall be dif- 


charged of the Profit which ſhould have been made. 


124. pl. 4. 


I Roll. Abr. 


3 Where 


Lays 


Averment; „ 
A here 2 Factor hath a bare Authorit 


| ty to fell. 
he hath no Power to give a Day of .Payment, nay, 
tho' they were Bana Peritura; but he muſt receive 
1 the pe ee upon 5 Sale. 2 Mod 15 _ 
n an Account ex qua fieit Receptor of a Jewel ad The Defend: 
Mee, the e belive. Auditors r g Nge 
pleads that he ſold it to B. for 40 L. This is no 9 that he took Boad 
good Plea ;. for it is not ſhewn how the Plaintiff might come by it, ir.is 
ſhall come by his Money, viz. that he took Bond naughr. 
or other Security. Telv. 202. 


What a Faftor is todo! 


* 
— 
4 

ö 

g 
| 
| 
| 


Averment, 


C - Aerment (Verificatio) from the Fr. Ave: 
rer, i. e. VM ticare oP * Dffer of — of a Plea, 
the Defendant to make geo oz juffffy 

. __, an Erception pleaded in Abatement, oz, . .. 

Bar of the Plaintiff's Azfoh ; and it ſignifies the At as well as 
the Difer of juſtifying the Exception; and not only the Foz, 

but the Batter thereof; Co. Litt. 362. Averment is either Gene- - 
ral, oꝛ Particular; General which concludes every Plea, &c. 
02 is in Bar of a Replication, oz other Pleadings, containing 
Matter Aﬀirmative, and ought to be with theſe TUo2ds, And this 
he is ready to aver. Alſo what is neceſſary in Declarations to be 
p2eciſely alledged, may p2operſy be talled Averments. 

D @GUhere a Statute is fecited, there dne may not , Wherea Statute is re- 
aver that there is no ſuch Recbrd, for generally diere 995 may not aver! 
an Averment as this is, doth not lie againſt a Re- | 

cord; for a Record is a Thing of ſolemn and high Nature, but an 


Averment is but the Allegation of the Party. (21 Car. 1. B. R.) And 
not ſo much Credit in Law to be given unto it. 

E By the late Statute for Amendment of the Law, Upon Demurrer no 
no Exception or Advantage upon a Demurrer ſhall peſos cam be rakes 
be taken for want of Averment of hoc paratis eft Hoe paratus, &c. except 
verificare, or hoc 2 eft verificare per Recor- irc be alledg d for Cauſe 
dum, except the fame ſhall be ſpecially ſet down „ 
for Cauſe of Demurrer. 


here 


£10 


2 Where Avermint bf 
Performance is requiſite, 


-Whar a ſiffficient A- 
vermetit by Implication. 


Where it ought 16 be 
#verredthat the Heirs of 
the Obligor were bound. 


If Executor have Aſ- 
ſets, the Court will in- 
tend he was bound with- 
our Averinent. Aliter 
of an Heir. 

Of Averments in De- 
clarations. 


What is a ſufficient 
Averment of Life. 


Life of Tenant in 
Tail, and for Life, ought 
to be alledged. 

Averment in facto. 


What appears by Re- 
cord need not be averr'd, 


One may not aver con- 
trary 10 the Condition 
of an Obligation. 


I perimt 5 1 | 
; enk. 
Telhert the Averitiegt of Performance dh Platt of A 
the Plainti® in his Count in Aſimp/r, Debt vt 
Covenant,” is requiſite, and what is d godd Aver- 
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ment. 1 Lut. 249, Cc. 489. | Fl 
ſs What ſhall be a ſeifficient Averment by Implica- B 
tion of the Life of a Mari. 2 Lut. 1226 & 1338. 

In an Ainmpſit againſt an Heir upon a Promiſe C 


to pay Money due upon his Anceftor's Bond, it 
ought to be averred, that the Heirs of the Obligor 


were expreſly bound. 2 Saund. 136. * 

The Court will intend a perſonal binding againſt D 
an Executor, if he had Aﬀets, although it is not 
averred, but otherwiſe againſt an Heir if it be not 
expreſly alledged. id. | 

Df Averments in Declaration, ſee Reg. placitan- E 
di, 14, 15, 163. TOR 

Fit & adbuc exiſtit paratus is a ſufficient Aver- F 
ment of Life in a Court. - 

That the Life of Tenant in Tail, and Tenant G 
for Life ought to be alledged. Ibid. 178. 

Df an Averment in facto. Ibid. 267. H 

hat is . to the Court by neceſlary 1 
Collection out of the Record, need not be Per- 
CET. Omen 
DOne may not aver a thing contrary. to the Con- K 
dition of an Obligation; for the Condition is Part 


% 


of the Deed, which ſhatl be ſuppoſed to be made 


upon good Deliberation, and befote Witneſſes, and not be contra- 


dicted by a bare 


An Averment may be 
againſt miniſterial, not 
againſt judicial Acts. 


No averring againſt a 


Record, 


T:rmino nondum finito 
implies, that the Tenant 
for Life is living. 


So adhut ſeifitus exiſtit 


implies his Life. 


Want of an Avernient 
of aLife, howto be help'd 


21 Jat. c. Iz. Set. 2. 


us. 


Averment. 


There can be 


Co. 8 r 
Nn an Ejectment the ſaying that the Defendant N 


7 Nov. 1650. B. & Cart ber 300. 5 
Againſt miniſterial Acts done by an Officer, there L 


may be an Ayerment, but not againſt what is done 


judicially, and by one as Judge. 4 1 12. 
no Avetment againſt a Record. M 
” /- & 5 | 


ejected him 2 Termino 23 nondum finito, implies, 
that the Tenant for Life is living, for otherwiſe 
the Term is determined. Cyro. Fac. 622. pl. 13. 


* 


636. pl. 5. 637. 


So where in a Declaration, adbuc ſeiſitus exiſtit, O 


implies his Life. Dyer 39. 

That after a Verdict no Judgment ſhall. be ſtaid P 
or revers'd for want of an Averment of any Life 
or Lives of any Perſon or Perfons, ſo as upon 
Examination the ſaid Perſon be proved to be alive. 
21 Jac. cap. 13. ſet, 2. See Keb. 1 Part 176. pl. 
137. og 5 


Fo? 


Adminiſtrator duranit 
Minori ætate, muſt aver / 
the Nonage. 


that een, Years. For then (vi. at 
ſeventeen) there is an End of his Adminiſttation. 
C There needs no Averment of Performance of 2 Netds no Averment 
Promiſe againſt a Promiſe, becauſe each Party hath of Performance of a fre- 
an Action. 1 Lev. 87. NY | 3 — 
D No Averment ſhall be admitted but of a Will No Averment out 6f 
that concerns Land, which ought to be in Wfiting. * Will for Lands: 
5 Rep. 68. 3. N 5 | | | 
E See many Things under this Head in the Table 
to Neble's Reports, 1, 2 and 3 Parts. + 52 098 
F Mhat Matters are neceſſary to be averred in Dectarations. 
Declarations, &c. Vide Comb. 64, 67, 120, 161, 
256, 299, 358. 1 5 | 
G Note, the Difference of Averments where the The like, 
Declaration is upon a Tort, or one Contract. J. 51. | a 
H Mhere an Adminiſtrator brought an Action du- Adminiſtrator. 
ring the Abſence of the Executor, he muſt aver 
that the Executor is abſent. 3 Salk. 23, 42. 
1 @QUlhere an Averment is neceſſary, and where 
not. 3 Salk. 52. —_— | 
K Negative Pleas need not be averr'd with hoc Negative Pleas. 
paratus eſt verificare. Ibid. 
L No Averment ſhall be allowed againſt the Teſte Where neceſſary, 21d 
of a Writ, where it is in Support of Juſtice ; but where nor. 
tis otherwiſe where it is to juſtify a Wrong. Bid. | 
53, 397. 
Where it ſhall not be made againſt a Point tried Trial. 
by the Jury. 1hid. 151. | „ 
N It is not to be allowed either to ſupport or defeat A Wil. 
a Will. Ibid. 334. 
O here it may be made againſt the Condition of Bond. 
a Bond. Carthew 300. | 
P here a Parol Averment cannot be made againſt A Deed. 
a Deed. hid. 412. 
Q There Promiſes are mutual, Performance or A Tender. 
Tender, ec. muſt be averr'd. Salk. 112, 172. 
R So where one Thing is to be done as the Conſi- Contracts. 
deration of the other in Contracts, &c. 15. 113, 171. 
8 here and in what Caſes Conſiderations in Af. Conſideration to be 
ſumpſits muſt be averr'd. Vide Salk. 23, 24, 25, 29. Wert d. 
1 here the Replication muſt conclude to the 
Country, and where with an Averment. Bid. 2. 


Fff Where 


Replication. 


212 Averment, = 
TY . There Joint-Tenancy is pleaded in Abatement A 
——_— # the other /Joint-Tenant not named 
| muſt be averred. Salk. 32. N 


* Mhete an Award is pleaded to be made before B 


the Day ready to be delivered need not be averr'd. 
. 4 Parol Award may be pleaded with Averment C 
| of ready to be deliver d, er. Vid. 75. 
Uſes. Where Uſes may be averr'd by Parol, or not. D 
Bid. 676. ä 8 Sor . 
or Truft: | No Averment can be admitted of a Truſt to ſu- E 


perſtitious Uſes by the Statute of Frauds. 1hid. 102. 
Matter out of a Deed. Any Matter out of a Deed that alters the Caſe F 
; can't be averr'd. Ibid. 197. E 
Againft the Words of Mo; is any Averment to be received againſt the G 
2 Deed. expreſs Words of a Deed or Will. Bid. 227. £ 
Ivfra Juriſdiftionm, —_WUhere a Matter is averr'd to be within the Ju- H 
riſdiction, the Defendant muſt plead to the Juriſ- 
| dition, or elſe eſtopped. Ibid. 202. 
See of Averments in Indi&ments on 5 Eliz. that it was a Trade at I 
the Time of the Act. 2 Salk. 611. 
here Uſes may be averr'd. Vide Salk. 676, 678. K 
In pleading 16 a Spe- Uhere an Action is brought for a Sum not cer- L 
cialty. tain by Specialty, but it is reduced to a Certainty by 
by an Averment in the Pleading, the Defendant 
may plead Nil debet generally, or take Iſſue upon the Averment ; . 
which if he does, he muſt ſtrictly purſue the Averment. Skinner 17. 
A Declaration in Debt that per quoddam Scriptum, &c. being a M 
Deed Pole Teſtatum eſt quod defend” cepiſſet of the Plaintiff, ſuch Lands 


ro uno Anno ſi vita tam diu viveret, and avers that 


Of the Life of a Per- P 
ſon. 


J. M. was the Life intended; Iſſue was taken that 
FJ. M. was not living; and after Verdict that he 
was living: Repleader awarded for the Court Si Vita, & c. being un- 
certain, the Averment Dehors did not amend it, and the Iflue was quite 
immaterial. Skin. 569. 70, 71. 
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Avomp. 


[ Damage Feaſant: 
Juſtificatioct. 

See 4 Pꝛoperty. 

Replevin: 

| Seilin, 


Uow is where one takes a Diſtreſs fo; 
Rent, oz other Thing, and the other 
ſueth a Replevin; then he which hath 


A 


Avowry and Conu- 


ſance, what. 


taken it muſt juſtify fo: what Cauſe he took it; and if he took 
it in his own Right, he muſt ſhew ft, and avow the taking; and 
if in the Right of another, he muſt then make Conuzance as Bai⸗ 


liff. Terms of the Law, 38. a. 


B It dne make an Avowry for two Cauſes, and 
can maintain his Avowty but for one of them, yet 
it is a good Avowry. 21 Car. B. R. For thereby it 
appears he hath good Cauſe to diſtrain. 

One Avowry may be made upon two ſevetal 
Titles of Land, though the Avowry is but for one 
Rent. 1650. For one Rent may depend upon ſe- 

veral Titles. | 

D It an Avowry be made for Rent, and it appears 
by the Parties own ſhewing, that part of it is not 
yet due; yet the Avowry is good for the Reſidue. 

Did. 285, 286. | 

E But if it appears that the Avowant had Title 
only or two Parts of the Rent for which he avows, 
the whole Avowry ſhall abate. Vid. 286. | 

F Avowpy for a Rent and a Nomine Pœnæ together, 
without alledging any Demand of the Rent, is 
good for the Rent, though ill for the Nomine Pœnæ. 
Bid. 286. | 

G The Form of an Avowry upon a Rent-Charge. 
1 Saund. 196, 197. | 


Avowry for two 
Cauſes; to maintain 
one is ſufficient. 


One Avowry may be 
upon ſeveral Tithes. 


Avowry for Rent, and 
Part not due; yet good 
for the Reſidue. 


But if the Avowant 
had Title only to two 
Parts, the Avowry a- 
bates. 


Avowry for Rent and 
Nomine Pena. where good 
ſor one, and ill for the 
other. 


Form of an Avowry 
for a Rent-Charge. 


A Bent. 


| 
1 
i 
| 
4 
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Where a Rent is grant- 
ed for ſo many Years, if 
A. B. ſhall live ſo long, 
the Executors can have 
only Debt for it, and 
can't diſtrein by 

22 D. 8, cap. 37. 

which extends only to 
Eſtates for Lives and In- 


Veritances. 


Different Ways of 
pleading in an Avowry. 


Avowry muſt be upon 
the Tenant of the Land, 
by 21 D. 8. cap. 19. 


Avowy, 


A Rent-Charge was granted to the Teſtator for A 
one hundred Years, if he lived ſo long; the Exe- 
cutor can't diſtrein and avow for this Rent by the 
Statute of 32 H.8. cap. 37. For that extends only 
to thoſe who have Eſtates for Life or Inheritance, 
in which Caſe before the Executors had no Reme- 
dy; but here they may bring Debt. Cro. Car. 
47 1. pl. 4 : l : | 
Fo the different Ways of pleading in an Avowry B 
at Common Law, and upon the Statute. Vide 
After the Statute of 21 H. 8. cap. 19. the Party C 
is to avow upon the Land; and then it is not 
material what Eſtate the Tenant hath, if he occu- 


ies the Land; ſo it is not material what Eſtate the Tenant hath if 
ba occupies the Land. Mor, Caſe 1238. 


What Remedy Reco- 
verors have to recover 
theirRents, Services and 
Cuſtoms, &c. 

7 h. 8. cap. 4. Sell. 2, 3. 


very had not been, 


cup. 4. 
Seiſin within 30 Years 


muſt be alledged in an 


Avowry. 
32 N. 8. cap. 2. 


Avowry may be upon 
the Land only, without 
naming his Tenant. 


21 9. 8. cap. 19. Sett.;. 


How Seifin ſhall be 
alledged in an Avowry. 


What muſt come from 
the other Side. 


An Avowry is in the 
Nature of a Count, and 
mutt be certain, and con- 
tain ſufhcient Matter. 


Where a common Recovery is ſuffered, the Re- D 
coverors, their Heirs and Aſſigns may diſtrein for 
Rents, Services and Cuſtoms, and make Avowries 
for the. ſame as thoſe Perſons againſt whom ſuch 
Recovery is, ſhould have done, if the ſaid Reco- 
and 2 their Coſts and Damages. 7 H. 8. 


In an Avow for Rent, Sei- * Note,altho' the print- E. 


ſin muſt be alledged to be with- ed Statute- Book ſays fif- 
ty Years, yet Co. Lit. 268. 


in fifty Years * before the ma- b. and 8 Rep.65.a. and 


king of the Avowry or Conu- other Books reciting the 


| Statutes of 32 H. 8. cap. 
ſance, per 32H.8. c. 2. v. Poſtea. ne 3 


ſay forty Years, ideo Quare the Farliament- Roll. 


The Lord need not avow upon any Perſon in F 
certain, yet he muſt alledge Seiſin by the Hands of 
ſome Tenant within forty Years. 21 H. 8. cap. 19. 
Co. Litt. 268. 6. The Avowant ſhall recover his 
Damages and Coſts by 21 H. 8. cap. 19. ſed. 3. 

J conceive that the Lord need not in his Avowry G 
alledge Seiſin by the Hands of any particular Te- 
nant by Name within forty Years, but generally 
to alledge Seifin, and it muſt come on the other 
Side to ſay, Ne unques ſeiſie deins 40 ans. See 8 Rep. 
65. &. 9 R. 36. a. at Nota Lecteur. Cro. Car. 83. 214. 

An Avowry, which is in the Nature of a Decla- H 
ration, ought to contain ſufficient Matter, where- 
upon there may be Judgment to have a Return: 
But if the Avowry, or any Declaration or Replica- 


tien, wants Form, or omits Circumſtances of Time, Place, &c. there 
the Plea of the other Party may falve ſuch Imperfections, but cannot 


ſupply want of Matter of Subſtance. 7 Rep. 25. 4. See 5 Mod. 564, Cc. 
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A An Avowant ſhall not be driven to alledge Geifin AnAvowant ſhall not be 


N . 3 driven to alledge Seiſin 
within the Time of the Statute of Limitations, but 90 


that muſt be ſhewn on the other Side. 8 Rep. 65. 4. Statute of Limitations. 


B The Defendant avowed for Rent, Part whereof Aayowry for Rent be- 


was not due till three Months after the Avowry, fore alt was due; held 
and upon a Verdict and Judgment for the Avowant, Wught. 

it was reverſed by Writ of Error for that Reaſori. 

5 Mod. 363. to 367. 


C The Difference between an Avowry and a Quo Not to hew his Title, 


Warranto is, That in an Avowry the Avowant is agen 


not compelled to ſhew his Title to his Franchiſe, but only to ſay ge- 
nerally, that he hath ſuch a Franchiſe ; but in a Qrio Wartanto, he 
muſt ſhew it particularly. 9 Rep. 29. 5. 


D The Defendant avows, that he was poſſeſſed of _ It is not ſufficient to 


4 Term ſtill in Being, and leaſed it to the Plaintiff, $y74[Forarusfuirs bar 
This is naught; for although Poſſe/ſionatus fuit be | : 
good in Debt for Rent, yet it is not in Replevin: For in Replevin, the 
Avowant mult ſet forth his Title how he came poſſeſſed. 10 V. B. K. 
Lutw. 1165. 2 Mod. 70, 71. See Title Damage Feaſant. 


E In Treſpaſs, the Defendant juſtified under a Pre- where in Treſpaſs, the 


ſentment in a Court-Leet, without a Warrant from nN mult juſtify 
the Steward, it is riaught : But in an Avowry, as r Warrant. 
Bailiff to the Lord, there needs not to be alledged, Need not in Replevin. 
any Warrant or Precept from the Steward. The 

Reaſon is, in Treſpaſs, it is ſufficient to juſtify the Officer that there 
was ſuch a Preſentment and Amercement; becauſe this Action tries 
the Authority: But in Replevin, the Suit is not ſo much for Damages, 
as to try the Right; and there it is not enough to ſet out an Autho- 
rity, but muſt make out a Right. Shower's Rep. 61, 62. Sce Title 
Juſtification. 


F In a Replevin the Defendant may avow or ju- He may avow or juſti- 


fy. Bur if he juſtifies, ke 
cannot have a Return. 


ſtify at his Election; but if he juſtify, he cannot 
have a Return, as he ſhall have if he avows. 3 Lev. 
204, 205. 


G In an Avowry the Defendant ſays, That the Traverſing the Pro- 


Property is in a Stranger, abſqre boc that they were Fer of, ns 3 
the Plaintiffs; this is good, either in Bar or Abatõc 
ment; and the Defendant need not to avow for the 

Return of the Goods; they not being the Plaintiff's, the Avowant is 
to have a Return. 2 Lev. 92. Cro. Fac. 519. 


H aAvowy for Damage Feaſant in his Common, How Avowry for Da- 


but alledged no Damage to himſelf; this is naught; Mage Feaſant mult be. 


Becauſe he cannot diſtrein a Stranger's Cattle without a particular 
Damage. 3 Lev. 104. 


I The Defendant avows for Damage Feaſant in his Damage Feaſant in his 


Freehold, it was objected that this was according to pore * 

the Order of a Juſtification in Treſpaſs, and not of : 

an Avowry; but the Juſtices held the Avowry to be good. 21 H. 7. 12. 4. 
Gg g One 


216 Abobꝛy. | 


How Tenant in Com- One Tenant in Common cannot avow the taking A 

mon muſt avow. of the Cattle of a Stranger, Damage Feaſant, with- 
out making himſelf Bailift or Servant to his Com- 
panion. Trin. 7 Car. 810. 

Difference between They may join in Debt for Rent, but muſt ſever B 

Debr and Avowry. in an Avowry, becauſe it is in the Realty. Lt. 
MST... | | 

How it muſt befor fe. Avomy upon a Tenure of Fealty, Rent, and C 
alty, Rent, and Suit of guit of Court, the Plaintiff confeſſeth the Tenure, 
VO but ſays, That neither the Avowant or his Anceſ- 
tors were ſeized of the Services, or any of them, within fifty Years : 
This is not good; becauſe Fealty, Homage, and ſuch caſual Services, 
may not happen in fifty Years, and fo out of the 

32 H. 8. cap, 2. ' Statute of 32 H. 8. cap. 2. of Limitations, 3 Lev. 21. 

What Services may be here and what manner of Services, or any of D 
traverſed in an Avowry. them, may be traverſed in an Avowry ; and what 

What Remedy, where Remedy in Cale the Lord encroaches and demands 
the Lord encroaches. more Services than he ought. See Moodſole and 

Mantle. 1 Plow. from 94. to 96. 

In an Avowry all tte In an Avowry the Iſſue was, Whether the E 
Tequre alledged is ma" Plaintiff held by Fealty, Rent, and Suit of Court ? 
Tread and Reſcous, The Avowry was for Rent, the Jury found that the 
part will do. Plaintiff held by Fealty and Rent only, and not by 

Suit of Court; this is found againſt the Avowant: 
For in an Avowry all the Tenure alledged is material, but in Treſ- 
paſs or Reſcous, if any Part be found, it ſufficeth. Go. El. 799: pl. 49. 

Who may plead hors A Stranger to an Avowry ſhall plead nothing F 
de ſon Fee. but hers de ſon Fee, or what doth tantamount; but 

the right Tenant, although a Stranger to the Avow- 

Who may plead in ry, being made a Party, may plead in Abatement 
AGES of the Avowry. 9 Rep. 20. . 

What Encroachment Encroachment by the Donor upon the Donee, G 
of Rent will bind in an or Leſſor upon the Leſſee, thall not bind in an 
Avowry, and what not. Avowry, as it ſhall between Lord and Tenant, be- 
cauſe the Deed muſt be produced upon the Avowry ; but otherwiſe it 
is between Lord and Tenant, 10 Rep. 108. 

Avorery for a Relief, An Avowry was for a Relief upon the Tenure of H 
Low to be. Fealty, Rent, and Suit of Court, and good, with- 

out mention of the Relief; becauſe it is Parcel of 
the Tenure 4% Communi Fure, and a Flower of it, and if ſeparated 

from it, muſt be ſhewn of the other Side. 3 Lev. 45. 

The Defendant needs The Defendant need not aver his Avowry with I 
uo moren wen r n, an Hoc paratus eſt verificare; becauſe the Defendant 
Mg 1 A in his 9 Actor, for he ſhews his Matter, 

which is a Count, and is to have a Return; and 
therefore, as Plaintiff, he ſhall not aver his Avowry, no more than | 

the Plaintiff ſhall aver his Count. Bret & Rigden. 1 Plow. 342. 4. 3 
and 163. 4. J 

a Pan l 


AvoWy. 

A A Wan makes a Gift in Tail rendring Rent, he 

may avow without laying of any Seifin, becauſe 
the Deed and Reverſion gives him a ſufficient Pri- 
vity. 8 H. 6. 18. | 

B Seiſin of Services by the Hands of Tenant at 
Will, ſhall not bind the Tenant. 8 H. 6. 1. 7. Nor 
by the Hands of Leſſee for Years. 2 H. 6. 2.6. 

C Þgw to proceed upon the Statute of 18 Car. 2. 

cap. 7. where the Plaintiff in Replevin becomes 
Nonſuit before Iſſue joined, and where after Avow- 
ry or Conuſance, or Verdict be againſt the Plaintiff. 
See in Title Inquiry and Inquiſition. 

D Fk Executors by 32 H. 8. cap. 37. avow for Ar- 
rears of Rent in Fee accrued to the Teſtator, they 
muſt thew, that the Land continues in the Seiſin of 
the Tenant, who ought to have paid it, or in the 


Statute, Cro. Eliz. 547. See Co. Litt. 132. b. 

FE There and who may plead hors de ſon Fee. 
Danv. 655. | 

F There the Seiſin, and where the Tenure, ſhall 
be traverſed. Danv. 656. 

G By the Statute of 4 & 5 Anne, it is Enacted, 
That any Tenant or Defendant in any Action or 
Suit, or any Plaintiff in Replevin, in any Court of 
Record, may, (with Leave of the Court) plead as 
many ſeveral Matters thereto as he ſhall think ne- 
ceſlary for his Defence. 

H : Avowzp for an Amerciament in a Leet. Cam- 

erb. 76. 

I Foz Rent on Leſſee for Years who had leaſed at 
Will. Comberb. 27. 

K An Avowant for Damage Feaſant needs not ſet 
forth his Title. Comberb. 27. 473. 

L Noz an Avowant for Rent his particular Eſtate, 
except the Right of the Land be in Queſtion. 
Comberb. 27, 28. 473. 

M Ailfo the Plaintift in ſuch Caſe can't reply that 
the Defendant nil habuit in Tenementis. Comberb. 
473, 476. 

Upon an Avowry for the Arrears of a Rent- 
Charge in 1679, is no Eſtoppel for the Arrears in 
1678. Vide Comberb. 59. 

O Avowpy can't be for Part, without ſhewing that 
the Reſidue is paid. Comberb. 346. 

P Noz can one Parcener avow for the Moiety of 
a Rent; for Parceners muſt join in Avowries, c. 
Comberb. 347, | 


Hands of ſome other who claims by or from him, 
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Avowty may be with- 


out laying of any Seiſin 
whete there is a Deed: 


Seiſin by Tenant at 
Will, or for Years; ſhall 
not bind. 15 


. How to enquire what 
ras is due upon a Di- 


18 Car, 2. cap. 7. 


How Executors to avow 
for Lord's Rent. 


32 h. 8. cap, 37. 


according to the 


Hors de ſon Fre. 
Where Seilin, where 
Tenure, traverſable. - 


How many Pleas a De- 
fendant or Plaintift ia 
Replevin may plead, 

4 & 5 Inn, 


Amercement. 
Leſſee for ears. 
Damage Feaſant. 


For Rent. 
Replication. 
Eſtoppel. 


For Part. 


Copartners. 


Where 
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Abatement: 


To have a Return, 


Where no Plea. 


What is. 


Traverſed. 
Coſts. 
Abatement. 


Judgment. 


Both Actors. 


A Return. 


The like. 


Title. 


The like. 


Concluſion of Avowry. 


Relicta verificatione. 


3 


Avowy. 

Chere a Plea in Abatement goes to the Point of A 
the Action, as Property, ec. there needs no A- 
vowry to have a Return. Comberb. 196. 

"But in all other Caſes there ought to be an A- B 
vowry to have a Return. Comberb. 333. 

Diſtreſs for the ſame Duty in other Lands, &. C 
is no good Plea. Comberb. 375. 

But it ought to be that a former Replevin is D 


pending (if ſo it be) or if determined levied by 


Diſtreſs. Comberb. 375. 

What ſhall be traverſed in an Avowry, 76. 230. E 
quere 472. 476. Comberb. 

The Avowant in Right is to pay the Coſts. Com- F 
herb. 242. 

Df a Plea in Abatement to an Avowry. Com- G 
berb. 375. 

What Judgment to be given on an Avowry: H 
where a Writ of Error is brought. Comberh. 398. 

In Avowries both Plaintiff and Defendant are I 


Actors. Salk. 53. Carthew 179. 


Where the Avowant ſhall have a Return Habend' K 
2 where not upon Tender of Coſts and Damages. 
Vid. 

Where he cannot have a Return unleſs he ſhew I. 
a Property. Ibid. 

Avowpy cannot be made by one Joint-Tenant a- M 
lone, becauſe it goes to the Right ; but Tenants in 
Common may ſever in an Avowry. Salk. 207. 

Where the Avowant need not ſet forth any N 
Title. Salk. 306. 

Ik for Damage Feaſant the Avowant muſt ſet O 
forth in whom the Fee is, and how the particular 
Eſtate is derived. Salk. 307. 

In Avowry for Rent the Plaintiff replied that P 
he was ready on the Land, and on the Day of Pay- 
ment till Sun ſet, &*c. and concludes Et petit Fs 4 
cium & damna, it ſhou'd be de damnis. Salk. 344. 

Where there is a Plea in Bar to an Avowry, Q 
and Iflue joined, the Court will not give Leave to 
the Plaintiff to confeſs the Avowry, relicta verifi- 
catione, becauſe it may be to the Defendant. Sin- 


ner 594. 


Fo? the general Learning upon this Head of Avowry, ſee Danvers 
Abriagment, Title Avowzy, Fol. 644, to 657. 


Appeal. 


Auterfoits acquit, See Var in Action. 


(Indickment. 
Authozity. 


Authoꝛity. 


Attoꝛnev. 

Coꝛpoꝛation. 
Sees Entry. 
Licence. 
PoWer. 


mo2e gives to another Man o2 moze fo? 

the doing of ſome Ack. Alſo a Caſe that 

hath been determined upon ſolemn Ar- 
numents, fs call'd an Authozity fo2 the like 
Judgment in the like Caſe. 


A \ NaAutho2ity is a Power which one Man oz 


B A Co2pozation cannot authorize any Perſon to 
a& for them, but under their Common Seal. 


C A verbal Authority given by divers Plaintiffs in 
an Action of Treſpaſs and Ejectment, to deliver a 
Leaſe of Ejectment upon the Land, though the 
Leaſe be only ſigned and ſealed by them off from 


Authority, what. 


How a Corporation 
muſt give Authority to 
act for them. 


Where a verbal Autho- 
rity is ſufficient to deli- 
ver an Ejectment-Leaſe. 


the Land (let in the Leaſe) but not delivered; yet it is a good Au- 
thority to deliver the Leaſe: So held in a Trial at the Bar between 
Vanlore and Crook (Mich. 1649. 7 Nov. B. S.) For nothing paſſes from 
thoſe that deliver the Leaſe by Virtue of ſuch Delivery; but from 
them that made the Leaſe, and their Authority, by Word, for another 
to deliver it, is as if they had themſelves delivered it. 


D Ik a Stranger enters for me without my Autho- 
rity; yet if I agree to it afterwards, it ſhall enure 


as much to my Benefit, as if he had entred by my 


Order. 

E here a Man doth leſs than his . it 
is void; when he doth more, it is good for ſo 
much as he had Authority to do, and void for the 
reſt. 2 L2v. 61. See Co. Litt. 258. 4. 

F here an Authority is given by one Deed to 
many, there they mult all 6% contrary where the 
Authority is given by Will. 1 1 80 13 Caſe 78. 


If I agree to a Stran- 
ger's Entry for me, it is 
good. 


He that doth leſs than 
hisAuthority, it is void: 


He that doth more, 
it is good for what he 
could do. 


How to be executed 
when given by Deed, 
and when by Will. 


Where 
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How Deeds executed e a Deed in Execution of an 1 is A 
1 muſt be ſigned and ſealed, it ought to be ſealed and fub- 
* ſeribed with the Name of the Maſter who gave the 
Authority. 3 Lev. 139, 140. | 
Authorities muſt be A Special Authority muſt be purſued, or elſe B 
purſued. the Party will be 4 Treſpaſſer. Lutw. 1480. 
AMan cannot make an A Man cannot make an Authority, Power or C 
Authority irrevocable. Warrant irrevocable, which is by Law in its Na- 
ture revocable. 8 Rep. 8 2. 4. | 
AnAuthority given by If two ſubmit themſelves to the Award of J. S. D 
two, is revocable by one. one only may revoke the Submiſſion, tho? bound 
in a Bond to ſtand to the Award; but he ſhall for- 
feit his Bond. Danv. 1. Part. 670. 
n by Ik two of the one Part and one of the other ſub- E 
two, is revocable by one. mit to the Award of J. S. one of the two may re- 
voke the Submiſſion without the other. Ihid. 
What may be done b =@TUhat may be done by Letter of Attorney, and F 
1 „and vyhat not; and the Difference between a nude Au- 
Nude Authorities and thority, and an Authority coupled with an Intereſt. 
Intereſts. 9 Rep. 76, 77. See Titles Power, Attoznep. 
How an Attorney muſt | when a Man makes a Letter o Attorney to de- G 
N a Leaſe upon the Ijver a Writing, purporting a Leaſe, upon the 
f Land, after the ſigning and ſealing of it, he muſt 
in the Letter of Attorney recite that ſuch a Writing purporting a 
Leaſe of ſuch Land, e*c. (not to ſay an Indenture of Demiſe) was by 
him ſigned and ſealed, and fo to authorize him to deliver it upon the 
Land. Danv. 665, 
Livery given by a Let @Chere a Feoffment bears Date Sept. 10. and H 
— 5 o 2mi- there is a Warrant of Attorney to deliver Seiſin 
ebnen do. upon a Feoffment dated Sept. 11. this is void; for 
the Warrant was to deliver Seiſin 11 Sept. ſecundum formam Charte, 
when there was no ſufficient Feoffment. See Litt. Rep. 144, 145. 
How to be made when If a Letter of Attorney be made to three, Con- I 
Denn. jjunctin G. Diviſim, to make Livery; and two make 
it, the third being abſent, it is naught. 5 Co. 91. 
= ES 1 See Co. Lit. 181. a ; : 1 
% P daten eras Ik a Warrant be made to three or any one of K 
nnn ooo them, Conjunctim & Diviſim, to arreſt 7 S. upon 
a Proceſs, though this be joint and ſeveral, yet two of them may exe- 
cute it, becauſe it is in Execution of Juſtice, and ſhall therefore be 
more favoured than other Things. 1 Danv. 666. So upon 4 Warrant 
to four, & cuilibet eorum. Cro. El. 913. | 
How, here it is a ju· A Cominifſion directed to fix, four or two, can- L 
dicial Act. not be executed by three, becauſe that is a judicial 
Act. Ney 47. 2 Inſt. 380. | 
i HOW pins rang A Feme Covert without her Huſband may exe- M 
cute an Authority. Latch. 9, 10, 39, Oc- 


There 
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A @Thete are Diverſities between naked Truſts or Diverſity between na- 
Authorities, and a Truſt or Authority joined to an _ =” 7 * wr 
Eſtate or Intereſt: Alſo there is Divertity between joined to an Eftate : 
an Authority created by the Party for private aj Authorities crea- 
Cauſes, and an — created by Law for Exe- ted by the Party fot pri- 
cution of Juſtice. As for Example; A Man de- jt Cauſes, andereated 
viſes that his two Executors ſhall ſell his Lands 
if one of them die, the Survivor ſhall not ſell; 
but if he had deviſed his Lands to his Executors to be fold, the 8 
vivor ſhall ſell, becauſe as the Eſtate, ſo the Truſt, ſhall ſurvive. nr. 
Litt. 181. 6. and 113. 2. But when one Executor refuſed to ſell, 
the other could not, until the 21 H. 8. cap. 4. _ D.3. c 
which makes Proviſion for others to ſell, where 4 
ſome of the Executors refuſe ; but makes no Proviſion where ſome 
Executors die for the Survivors to ſell. 
B here a Man hath an Authority to do an Act, The Act muſt be done 
he muſt do it in the Name of him who gave the 8 * 
Authority. 9 Rep. 76. b. 2 
C So he that hath an Authority to leaſe for me: . a it is in Caſe of a 
So he that hath an Authority to ſurrender for me e Io in Caßt of 
a Copyhold. 1 Danv. 669. | Surrender. 
D But if Executors have Authority to ſell, they pur otherwiſe in Cafe 
muſt ſell in their own Names for Neceſſity, becauſe of Executors. 
he who gave the Authority, is dead. 14:4. 
E They cannot ſell by Attorney. 9 Co. Rep. 77. b. „ ſell by Attor- 
F It is eſſential to a Deputy to have the ſame Deputy. 
Power with his Principal. Salk. 95. 
G And a Covenant or Condition to reſtrain ſuch Covenant. 
Power is void. Salk. 96. 7 
H Ant he may do all Ads that his Principal could, Deputy. 
except making a Deputy. 1614. 
I But tho” he can't make a Deputy as to his His Power. 
whole Power, yet he may impower him to do par- 
ticular Acts. Jbid. 
K Ag a Deputy Steward of a Court Baron may im- The like. 
power another to hold a Court, take Surrenders, 
c. Salk. 96, 97. 
L And ſuch under Deputy may either act in his The like, 
own Name, or elſe reciting his Authority, act in 
the Name of the Deputy or Principal. Salk. 97. 
M Except an Under-Sheriff who muſt act in the The like, 
High-Sheriff's Name, becauſe the Writs are ſo di- | 
rected, c. Ibid. 
N The Acts of a Steward defacto are ſufficient a- 
mong Tenants of a Manor. bid. - 
O Authozity given by Letter of Attorney, may be Steward of a Manor. | 
either General or Special. Ibid. | 


Any 
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Variance, 


Officers anſwerable. 


Deputy. 


| Juſtices of Peace. 


Bailiffs Authority. 


Authority. 
And tho? particular Authorities cannot be varied A 
from in Matter of Subſtance. Salk. 97. and 658. 
Pet if only a Variance in Cit nce it may B 


be good. Salk. 97. 


Pꝛincipal Officer anſwerable both for himſelf C 
and Deputy. Salk. 18, 19. | 

Pet the Deputy is alſo chargeable as a wrong D 
Doer. Ibid. | | 

Where any Authority is given to Juſtices of E 
Peace, it muſt be exactly purſued. Salk. 475. 

See other Kinds of Authorities. Salk. 363, 419, F 
454, 467, &c. ; * : 

A General Authority to a Bailiff to receive Rents, G 
and to make Demand of them, and to make Entry, 


1s not ſufficient to authorize him to take Advantage, 


and make Demand of a Rent accrued due after the Authority given, 
for it is a new Right attach'd ; and there ought to be a ſpecial Autho- 
rity for this Purpoſe. Skin. 413. | 


Authority and not an 
Intereſt. 


Authority by Statute. 


Juſtices of Peace. 


May be divided, but an Intereſt cannot. Sal- H 
keld 44. 

Where a Man hath an Authority and not an I 
Intereſt, all Acts done by him ſhall be taken to be 
done purſuant to his Authority: but when he hath 
both an Intereſt and an Authority, then it may be 
done by Virtue of his Intereſt. Salk. 124. 

Df the Difference between an Authority and an K 
Intereſt. Salk. = 0 

A Special Authority by Statute ought to be L 
ſtrictly purſued. Comberb. 224. 

Juſtices of Peace, their Authority ought to be M 
reſtrain'd. Vide 106. Comberb. 482. 


Authorities (in Law) denied, Tc. 


Pordage's Caſe, So 31. 
Beecher's Caſe in Coo 


oppoſed, 300. Vide 353. 


Putt and Raſtern, Raymond 376. 

Alexander and Lane, Telverton 306. 

Alſo Dr. Sutton's Caſe in Latch. 228. My. 91. 

Dove and Darcen, Siderfin 93 doubted; and 4 Inſt. 135. contradicted 


320. 


Siderfin's Reports cenſured, ; 
Reynolds's Cale in Hob. = 
The Cafes in 2 Roll. 103. about Damages, 333. 


Award. 


A 


- 
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(Attachment. 
See Pleas. 
_ (Releaſe. 


N Award is in the Nature of @ Judg⸗ 
ment oꝛ Sentence, in which there ought 

1 to be Plainneſs, and nothing lekt fo2 
Colſlſeffion and Inkerence; fo2 it ought ta contain the Judgment 
of the Arbitratoz himſelf, and not. of another upon his Wozds 
EIV. 98. 5 * „ 4 


An Award, whiat. 


B Co an Award five Things are requiſite; 1. Mat- What Things are fe. 


C 


ter of Controverſy; 2. A Submiſſion; 3. Parties to Nun to make à good 


the Submiſſion; 4. Arbitrators; 5. Giving up of __ 
the Award.. Hardy. 44. Where alſo ſee much good 

Matter about Aw 4 = ho 15 * 5 125 08 
Ik each Party ſubmitting to the Award, bath 1t each Patty hath 


Power by the Award to compel the other Party, Jower wo compel the 


either by Law or Equity, to perform the Award, „and, it 15 goed; other- 


the Award is good, . althe' the Party be thereby wiſe nor. 


put to his Action. Mich. 24 Car, 1. B. R. Elſe 


is is not; for that is not binding in the Law, to the Performance 


D 


E 


whereof the Law cannot compel the Party bound. 2 Saund. 293. 
e A+ e 

The Court will not ſuppoſe any Thing to be The Court will ſuppoſe 
awarded, that is not ſubmitted. unto, except the bar fat 1h be awarded 
contrary be made appear. 10 Feb. 1650. B. S. For to Arbitration; unleſs 
this were to ſuppole the Arbitrators to-do Injuſtice, he comtraꝶ appear. 
by exceeding their Authority, which the Charity of the Law will 
preſume no Man will do. 5 | 2 2 
An Award that is made, that one of the Parties An Award to pay 


1 


wha ſabmitted chemlelves to the Award, ſhall pay ae wiere good, 


Money in the Houſe of a ranger, is not good and where not. 


unleſs he may come to the Houſe, and be no Treſ- 


* » 


paſſer ; but if he cannot, men this is to award him to do a Thing 
2 


ſpaſſer, and fo liable to an Action, which 


which will make him a. Tre 
. e [ii is 


. 
89 * 


4 q w 
2 


224 (Award: 

is unreaſonable. Mich. 22 Car. 2. B. R. But between Taverner arid 
Oo. Ke of r. fol. 266. it was held otherwiſe after a long Debate, 
there being a common Inn; but if the ward be 
2 py: = * in the Houſe of one of the Parties that ſubmitted 
6 the Award, ſuch an Award is good; for it implies a Licence from 


the Party for him to pay it there. , 

Note, There is a Drege Fre where! it.is/to pay in the Heſs, and A 
where at the Houſe of f he cannot get Leave to pay it in 
the Houſe, he may go to ce Door, and pay 1 there, without being 
a Treſpaſſer. Godb. 25 5. 1 Roll. R. 6. 2 aft. 40. But if it be to 
be paid in or at the Houſe of J. S. it ĩs good either Way. 3 Lev. 153. 


See Aleyn 87. 
To pay Money at the An Award to pay Money at the Scrivener's Houſe B 


Scrivenet's Houſe who who drew the Award, is good; becauſe he, draw- 
drew it up, is good. ing of it, ſhew'd his Content thereunto, Trin. 34 


Car. 2. E. R. 

To pay the Plaintiff's Ant Award to ay the Plaintiff's Charges, and C 
Charges. the Plaintiff gave in 1 Bill thereof, which came to. 
5 4005 4.5 This is good 57 the Bill being delivered in. 

N $1 "I Lev. 18 IF 
A Releaſe is Hh b 3 A Releaſe of all Demmds, awarded generally, D 
4 how to be, without fixing of any Time, is intended until hy 


Time of the. Submiſſion, and good ; but of all De- 
mands-at the Time of the Award, is void, becauſe it is out- of the 
Submiſſion. 3 Lev. 188. 344. 3 Med. 264. See, Aleyn 86, 87. 

But where it is for Payment of Money at ſuch E 
An Award good for a Day and Place, and to feleaſe to the Date of the 
void, for the Releaſe” Aw d, it is good for the firſt Part, and void for 
the Co. El. 809. pl. 12. Aleyn. 86, 87. 
An Award to pay 40 5. and nothing awarded for him to have, is a F 
void Award. Go. EL 904. 4 Fl. rn Sar 
Void Award. | An Award that he ſhall 'pay ſo much as ſuch G 

Land Is") worth, is void, Skinner 248. 

An Award of one Side An Award made of one Side only, is void. H 


aal, is vol. Hob. 49. 2 Saund; 190. 8 Rep. 98. 2 
here tis of one Side, where ndt. See Car- 1 | 
21 Sond; it 


Award that the De- "Where an Award is made that the Defendant K 
on _ —— ſhall, pay the Fn, 100. in Satisfaction of all 
faction of all Treſpaſles, Trefpa es made by the Defendant to the Plaintiff; 
1 — and this is a good Abard, and not an Award of one 
Side, „arg en ars Side, as Was inſiſted on; becauſe by the Payment 
e of the' 10 J. he (hall! be quit of the Plainti of All 
ene Jae. ggf. 1 1 it s a good Bar Againſt him. Cras 
Fac. 354. 
No Time apppinted. In Sad may Ye yok, 175 h no Time ap- L 
pointed for Performance, r for, the Law 
ii, e ſupplies the Time. Salk. och 


I Foz 


det, or not, the Law ſays it ſh 


B An Award that the party or his Executors ſhall 
"releaſe: ec. is good, for either may be ſued for 
'Noht-performanc . ' Ibid. 3 

C' an Award that a Suit 


. 


good; Salk. 73. 


D An Award that all Suits ſhall ceaſe, is good and 
final; but an Award to be 


Salk. 74, 75. 


E An Award 
good. 3 Lev. 18. 


F An Award py be void in ſome Part, and yet 
good in another Part. Salk. 74, 83. If the Award 
makes an End of all the Differences ſubmitted un- 

to the Arbitrators by the Parties. Pope and Bret. 


2 Saund. 293. 


G As an Award to make general Releaſes of all 
Demands to the Time of the Award, is good, for 
ſo much as goes to the Time of the Submiſſion, 


Award. 


A. Foz Whether it be to be on Requeſt, or Ten- Convenient Tie. 


x N 


73 


that they ſhall acquit each” other, is 


Nonſuit, is not good. 


Chancery ſhall ceaſe, is 


"IEEE 


« 3 $f # * 


and void for the Reſidue. Salk. 74. | 
H An Award bo pay Coſts of Suit is uncertain, 
uc 


contra, if to pay 
n 


Coſts as the Maſter ſhall tax. 


I An Award that 4. ſhall beg B's Pardon in ſuch 
Manner and Place as B. ſhall appoint, is void. 


Salk. 71. 


| # 


K Quere, If an Award of Money to be paid to a 


third Perſon bs good, unleſs it appear to he for the 
Benefit of one of the Parties. Salk. 74. 


* 
o 


L Jf an Award be, That a Bond ſhall be given 
with Sureties for the Payment of a Sum of Money, 
it is void as to that Part fot the giving of Security, 
and alſo for not ſaying in what Penalty the Bond 


ſhall be, and good for the othe 


77. b. See Cro. El. 432. 


I. 2 Lev. 6. * Rep. 
pl. 40. | 


M pon an Award to find Sureties for the Pay- 
ment of Money, the Defendant is not to find any 


Sureties, but to tender 
Caſe, 91. 


Jab. 314. ph 16. 


his own Bond. 3 Leon. 
Lc IVR F234 4 


N An Award that the Defendant ſhould give Secu- 
rity for the Payment of 101. is void for Incertain- 
ty, not ſhewing what Security he ſhould give. Cro. 


Allo, where ſuch an Award is made, yet a Bond 
entred into without Sureties, is a good Perfor- 
mance of the Award. Mich. 5. W. & A. Rol. 166. 


in convenient 


ec 
22 5 


98117 { 


£ 5 * 
1 
8 


32e 
releaſe. | : 4 


That a Sult ſhall ceaſe. 


The like. 


1 nuit each other, 
good. 85 : 


It may be void in Part, 
and good in Part. 


Releaſe to the Tims 
of the Award. 


To pay Coſts. 
To beg Pardon, 


Payitent of Mone 10 
a third Perſon. « 


A Bond ts be given 
with Sureties is naught. 


Alſo for not aying of 
what Penalty. | 


AnAward to find Sure- 
ties, how it ſhall be. 


To give Secutity for 
the Payment of 101. and 
ſay not what, void for 
Vacertai:..y. 


A Bond entred into 
without Sureties, is a 
good Performance. 


Becauſe 
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* 
7 


. 


Caſe 194. 

An Award that J. S. a 

* er, ſhall be hound, 
Void, 


An Award referring 


to the Act of another is 
void. br 


That all Suits ſhall 
ceaſe is a good Award. 


An Award void for 
Uncertainty of whatPe- 
nalty the Bond is to be. 


Alſo becauſe the Wife 
was no Party to theSub- 
miſſion. 


A Stranger bound, 
that A. ſhall ſtand to 
the Award. 


A Bond cannot be 


ſabmitted. 


Cannot make an A- 


ward of - a Frechol. 


is as if no ſuch A 


” 
b © — 34 2 


* 


82971 that Part of the Award for finding of Sureties is void, and 
eee 


Ak an Award 5 That one ſhall 


T an. 4 T rn 
another, and that 7. &. a Stranger ſhall enter into 
a Bond to pay it ſuch a Day: This is void, as to 
the Entry into an Obligation by the. Stranger, -and 
the Obligor is not bound to perform it, becauſe 
it is out of the Submiſlion. ' Moor &. Bedle. 10 Co. 
131. 4. 1 4 | 0 
955 Award that the Defendant ſhall - releaſe all B 
Actions as F. S. ſhall adviſe, is a void Award, it 
referring to the Act of another. Cxo. El. 726. ph. 
59. Co. Face 315, 585. Hob. 218. N 

In Award that all Suits ſhall ceaſe is the C 
ſame Thing as if ſaid, ſhall ever ceaſe. Mo. 34, 
35. 154 . IN 
An Award, that the Defendant ſhould enter in- D 
to a Bond, that the Plaintiff and his Wife ſhould 
enjoy ſuch Lands; and held void for the Uncer- 
tainty of what Penalty, and alſo becauſe the Wife 
was no Party to the Submiſſion; 5 Rep. 77. b. Cro. 
El. 43 2. pl. 40. Mo. 489. p * 
There were Differences between A. and B. and E 
C. as Attorney for 4. became bound in a Bond, 
with a Condition to ftand to the Award of, &c. 
This Submiſſion is good. Trin. 9 W. Style 431: 
I Rol. 248, 255. 2 Rol. Rep. 1. Nr 

A Bond is not ſubmittable to an Award, be- F 
cauſe it is a Debt certain; but it may be ſubmitted 
WN Matter. 1 Lev. 293. Cro. Elis. 422. 
G Arbitrato2s cannot make an Award of a Free- G 
hold, ſo as to adjudge the Land of one to another: 


Hard. 43, 44, 45. See Danv. 513. Nor of .a Leaſe, 314. But of Mat- 


ters relating to Land, they may, 


Awards void for Un- 
certamry'. VY 


How the Award for 


divers Things ſhall be, 
where the Submitſion is 


Conditional, and where 


nor. FIT Roo * 


Award be made 


* 


An Award to pay ſo much as is due in Conſcience, H 
is void. Style R. 28. And alſo an Award. to pay 
for certain Days Work: is void for the Uncertainty. 
of the Sum he ſhoyld pay, and cannot be help'd 
by Averment. 2 Saund. 292. 41 

Ik a Man be bound to perform,;the Award of | 
ko i e ings, ſo as the ſame 
before ſuch a Day; here, if the 
Award be not made of all the Things, the Obligor 


is not bound to perform it in any Part: Bat if it be to. ſtand to the 
Award of F. S. of divers Things to be: made and delivered before ſuch. 
a Day, if he makes an Award of any Parcel, and not of the reſt, the 


3 


Obligor 


— 5 


2 2 


Award. 

Obligor ought to perform tllat which is awarded; for the Submiſſion i; 

not conditional, as in the firſt Cafe. Cro. El. 838, 839. pl. 14. See 

Cro. Fac. —_ 355. HA | 118. 

here the Words of the Submiſſion are, ita quod e quod refitains the 
they make their Award of all Differences; there Arbitralors in Point or 
the Submiſſion is conditional, and, ſays the Plain- Lime. CASTLES. 
tiff's Counſel, Ia quod reſtrains the rbitrators in Point of Time on- 

ly, but not the general Authority given by the Submiſſion, Lit w. 

1628, See more Caſes upon Ita quod. Danv. 517. 

3 G@Ulhere the Arbitraters wal that one Party 
ſhall do a Thing which lies in his Power to do, 
and doth not do it, this is a Breach ; but if they 
award a Thing to be done, which cannot be done 
without tlie Help of a third Perſon, there the Award is void. March 


% 


19. Mo. 489. FE, 
C A Submiſſion by A. as Attorney for B. concerning Accounts inter 
B. and (. good to bind A. but not B. Salk. 70. | 
D An Award, that a Thing ſhall be done to a 

Stranger, is a good Award, if it appears that the 

Parties who ſubmitted to the Award have Benefit 

by the doing of it : For every Award is intended in Law to be made 

for the equal Benefit of the Parties that ſubmitted unto it. 

E Ik an Award be good in any Part of it to all 1 an Aut be eocd 
the Parties that did ſubmit to it, and if it be broken in role 3 ir will Bald. 
in that Part that is good, an Action will lie for | 
that Breach : For as to ſo much it ſhall be accounted a good Award, 
and is to be performed; and the reſt of the Award, tho' imperfect, 
ſhall not vitiate that Part which is good. 2 Lev. 3. 10 Rep. 131. As 
if an Award be made, That the Obligor and a Stranger thall pay to 
the other Party 10 J. tho” it be void as to the Stran- 1 eitel s 
ger, yet it is good againſt the Obligor, and he ger, gall be good againit 
muſt perform it. Mich. 10 Fac. B. R. Gray and the Obligor. © 
Wicker. | 

F. The Condition was to make an End of all 


r 


A 


Where the Thing a- 
warded can't be done 
without a third Perſon; 
it is void. 


Where an Award that 
a Thing ſhall be done 10 
a Stranger, is good. 


To make an End of 


Matters until the fourth of September, and they 
made their Award of all Matters *till the third of 
September. Curia. It is well enough ; there ſhall 
not be intended that there were any other Matters 

depending, unleſs they had been u Cro. El. 
858. pl. 26. e ; 
G Tolhere an Award ſeems to extend to more than 
in the Submiſſion, yet the Words de &. ſuper pre- 


miſſrs reſtrain it to the Thing ſubmitted. Cyo. El. 

861. pl. 37. | 

It is a ſtated Rule in Awards to be de & ſuper 

præmiſſis, that if the Words uſed in them be in 

their own Nature more comprehenſive, and fo ex- 

tenſive to Things not within the Submiſſion; yet 
K kk 


all Mlatters to the 4th of 
September,andtheymake 
an End of all io the 3d 
of September, and good: 

Unleſs the conraty 
ſhewn. 


De & /uper præmiſſis 


reſtrains the Award to 


the Thing ſubmitted. 


A ſtated Rule upon 
the Words de Q ſußer 


Præmiſſis. 


they 


2 2 2 Award, 


they ſhall be intended that there was no other Matter between the 
Parties for them to lay hold on, but what was ſubmitted, unleſs the 
contrary be ſhewn ; ſo if the Words are leſs comprehenſive than to 
take in all the Matter of the Submiſſion, yet it ſhall be intended that 
no more was in Controverſy than the Words comprehended, unleſs the 
contrary be ſhewn. Mo. 232. 8 Rep. 98. 1 
Eg A Submiſſion to an Award made a Rule of A 
OO rt, though the Conſent was only conditional. 
Salk. 72. 

Where efte, and Part An Award made under a Rule of Court is quaſi B 
of the Rule. Part of the Rule. Bid. 71. 

How to proceed there And on Breach of ſuch Award the Party may C 
— procceed both by Action and Attachment at the 

ſame time. id. 73, 83. | 
£ Service of Sybpzna held a Breach of a Rule of D 

b Reference made at Vi prius, and an Attachment 

granted. Ihid. 73. | 

Where an Award ſee Ulhat a good Cauſe to ſet aſide an Award made E. 
aſide. | by Rule of Court, and what not. 1bi4. 71. 

Mhere an Award is good or not, tho' not exactly purſuant to the F 
Submiſlion. Mod. Caſes in Law and Equity 212, 213. 

Where the Submic. And a Diverſity was taken where the Award is G 
Gon is without Limita- generally without Limitation of Time, and where 
tion of Time, and where till the Time of the Award; for in the laſt Caſe, 
0p 8 Time of the A- if new Controverſies are averred, the Award is 

void. 3 Lev. 188. 344. | 

How when one Part- Ik a Partner on the Behalf of himſelf and the H 
ner only ſubmits. other Partners, ſubmits, ec. and promiſes to per- 

form the Award ; and thereupon they are awarded 
to pay Money: Tho the other Partners are not bound thereby, yet 
he that ſubmitted muſt 1 it. L 2 3 228. 

offibi, If a Thing be poſlible, and afterwards by the J 
wr 98 K Act of God becomes impoſſible to be Prong wo 
done, will be a good will be a gcod Excuſe. Fones 179. Win's Caſe. But 
* if the Act of a Stranger interpoſes, which makes 
And where not. the Thing impoſſible, that is no Excuſe. 22 E. 4. 
27. Cro. Elig. 815. 

An Arbitrator cannot An Arbitrator cannot delegate or transfer the K 
aſſign over his Power to Power given him by the Parties that ſubmitted to 
— the Arbitration; Ge it 1s contrary to the Submiſ- 
fion ; but an Arbitrator may refer a miniſterial A& touching the Arbi- 
tration to another; for ſuch Act ſhall be accounted to be done by the 
Arbitrator himſelf, and the other that did the Thing ſhall be accounted 


but his Servant. 


The fir& who was na- An Award was to be made by one B. before L 


med to be Umpire re- ſuch a Day, or elſe to the Umpirage of ſuch Per- 


fuſed, and then another 
22 ſon as he ſhould chooſe to be made before ſuc't a 


and held good. Day : B. before the Day named C. for Umpire, 
who 


Award. 229 
who refuſed, and then he named D. Umpire, who made the Award; 
and whether or no it were good was the Queſtion: And by three 
Judges againſt the Chief Juſtice, held to be a good Award. 5 Mod. 
457 458. | 

Where an Umpire is to be choſen by the Arbitrators, the ſame 
Time may be limited to the Umpire, as was limited to them to make 
mw Award; for by chooſing an Umpire they determine their own 

ower. 


B Where 2 Submiſſion was to the Award of 4. 


C 


and B. Ita quod, they make it by ſuch a Time; van Umpire and 
and if not then, to the Sentence of ſuch Umpire 

as they ſhall chooſe, Ita quod he make his Umpirage in the ſame 
Time; an Umpirage ſo made is good, becauſe he was no concurrent 
Authority ; for by chooſing an Umpire, the Arbitrators had deter- 
mined their own 8 ; and therefore, tho' the Arbitrators ſhould 
make an Award after they had choſen an Umpire, the Umpirage ſhall 
be good, but the Award void. 

The Law is the ſame if the Umpire was appointed by the Parties 
themſelves, for it is not an abſolute and concurrent Juriſdiction, *tis 
only a Power given to the Umpire to a&, and that his Umpirage ſhall 
ſtand, if the Arbitrators do not a& and make an Award. 3 Salk. 44. 

Where the Submiſlion is Ira quod, the Award is made under Hand 
and Seal, and the Award is only written, but not ſubſcribed, *tis void ; 
but if the Arbitrator make his Mark, *tis ſufficient. 


E The Submiſlion was to an Award of JV. R, and three more, Ita 


quod it be made by all four, three, or two of them, in ſuch Cafe an 
Award made by two or three of them is good, becauſe the Joint- 
Authority which was firſt given to all four, was diſtributed by the 
Ita quod, &c. and an Authority may be divided, tho? an Intereſt can- 
not. Ibid. 


F A. and B. ſubmitted all Controverſies concerning their Title in H. 


G 


H 


a Sum of Money was awarded to one, and that he ſhould releaſe 
all Actions, the Defendant to avoid this Award avers there were other 
Actions, ſed non allocatur; for it ſhall be intended only of fuch Ac- 
tions as they had Power over by their Submiſſion; and if he thould be 
ſued for not releaſing any Action which doth not concern this Title, he 
1 that the Award as to that was void. 3 Salk. 44. Palmer 
108. ; 
Where an Award is to be made by Arbitrators, 3 
and that if they do not make it bh a Day, RE cp 641 mo * 
then by an Umpire; the Arbitrators before the Umpire a good one. 
Day make a void Award : And afterwards the 
Umpire within his Time makes his Award, the Umpire's Award ſhall 
ſtand ; becauſe the void Award of the Arbitrators is no Award. Trin. 
34 Car. 2. B. R. | ; 
Appointment of an Umpire by Arbitrators be- 
fore the Time expires for making their Award, is Umpire. 
void, Salk, 7Os g 


Pet 


230 
Umpirage. 
The like. 


Reference to Jury. 


No Averment can ex- 
lain the Arbitrator's 
ntent. 


Condition to perform 
an Award, Revocation 
of Power is a Forfeiture 


of the Bond. 


Where the Chancery 
relieves againſt an A- 
ward, and where not. 


No Award ſhall bind 
an Infant. 


Arbitrament under 
Hand and Seal, not with- 
in the Statute of 


I Jac, 1. cap, 16. 


Pleading of an Award 
without Execution of it, 
is naughr. 


Arbitrament a good 
Plea, where Damages 
only are to be recover d. 


Where Tender in an 
Award loſt the Sum a- 
warded. 


An Award may be 
pleaded where an Ac- 
cord may. 


What Award ſhall be 
a good Bar to the Ac- 
tion. 


Difference between 
Accords and Arbitra- 
ments. 


Each to be acquitted 
againſt the other, 


Award. 


Pet ſee where an Umpirage may be made before A 
ſuch Time is expired or not. Salk. 72. 

Tn what Caſes ſuch Appointment of an Umpire B 
is revocable or not. Ihid. 70. 

On a Reference to three Foremen of the Jury, the C 
er of their Proceedings examined into. 
Ibid. 73, 84. 

The Intent of an Arbitrator cannot be explain- D 
ed by Averment. Dyer 242. 6. 1 Roll. R. 263. 
Hob. 50. 

A Pan is bound to ſtand to an Award, and af- E 
terwards by Deed, revokes the Power given b 
him to the Arbitrators (which he may do) This is 
a Breach of the Condition, in not ſtanding to the 
Award. 8 Rep. 82. 4. 

There can be no Relief in Chancery againſt an F 
Award made without an Order of the Court, unleſs 
for Corruption, exceeding Authority, or the like. 
Chanc. R. 279. The Court will decree no Award 
to bind an Infant. 1hid. 280. | 

Att Arbitrament under the Hand and Seal of G 
the Arbitrator is ſuch a Specialty as is not limited 
by the Statute of 21 Fac. I. cap. 16. Of Limita- 
tion of Actions. | 

Where the Defendant pleads an Award, if he H 
doth not plead an Execution of it, it is naught. 

2 Roll. 455. 2 Saund. 

In all Actions where Damages only are to be re- I 
covered, Arbitrament or Accord, with Satisfaction, 
are good Pleas ; 6 Rep. 44. 4. and may be pleaded 
before the Time of the Peformance. Dyer 75. b. 26. 

Where the Sum that was awarded was loſt by K 
the Tender, it being a collateral Thing. 3 Lev. 
24. See Mod. Caſes 35. 

It is a general Rule, That where an Accord L. 
with Satisfaction may be pleaded, an Award may 
be pleaded. See 6 Rep. 43. b. See 9 Rep. 78. 

When any thing is awarded to be paid in Satiſ- M 
faction of the Action, it is a good Bar to the Action. 
Fitz. Abr. Abitrament 21. 

An Accord muſt be executed before the Action N 
brought, but in Caſes of Arbitrament the Law va- 
ries; for Arbitrators are indifferent Judges ele&ed 
by the Parties, and may adjudge Treſpaſſes to be 
equal, and that each Party may be acquitted and 
diſcharged againſt the other: Alſo if one be to pay 
a Recompence in Money or other Things, an Action 


lies; but it is not ſo in the Caſe of an Accord. See 
Title 


Award. 


Title Accozꝛd. And yet in Arbitraments there 
ought to be ſomething done by each Party to the 
other commodious in Appearance. Dyer 356. 2. 

A It the Defendant refuſes to — 752 the Award 
at the Day, this Award is no Bar of the Action. 

Br. Arbitrament 12. G 5. | 
The Defendant pleads, That the Arbitrators non 

deliberaverunt their Award in Scriptis, and held 

naught ; for that it ſhould have been, non reddide- 

runt their Award in Scriptis. New Benl. 97. pl. 143. 

C Jn Debt upon a Bond for Performance of an 
Award; the Defendant cannot plead Performance 
generally, but muſt ſhew the Award, and how he 
has performed it. Moor 3. pl. 9. 2 Bulſt. 93. Danv. 
1 576 © 

D Hebt upon a Bond conditioned to perform an 
Award; the Defendant pleads nullum fecerunt Ar- 
bitrium ; the Plaintiff replies, and ſhews the A- 

ward; he muſt alſo ſhew the Breach, for without 
that he hath no Cauſe of Action. Telu. 152. 

E An Award of a Collateral Thing in Satisfaction 
was held a good Plea without ſhewing Performance. 
Salk. 76. 

F Maney paid on a void Award may be pleaded, 
or taken as Accord with Satisfaction. Thid. 71. 

G An Award pleaded as made de & ſuper Premiſſis 
is not enough, unleſs it appear to be ſoin ſe. 16:d. 
70. 

were if an Award unperform'd, tho? it gives a 

ty, can be good Plea after Time of Per- 


* 


B 


H 


new 
formance elapſed. Lid. 69. 
I A Parol award may be pleaded ready to be de- 
livered, exc. Salk. 75. 
K Ik an Award be pleaded without Date it muſt 
be computed from the Delivery. Salk. 76. 
L In Debt on Bond to perform an Award, Omiſ- 
ſion in the Replication of a void Part of the Award, 
is not Variance, aliter if not void. Bid. 72. 
In Debt on Bond to perform an Award where 
the Submiſſion was of Matters, &&c. between the 
Plaintiff and Defendant on nullum Arbitrium 


VI 


What ought to be 
done in Arbitraments. 


Refuſing to perform 
the Award, is no Bar to 
the Action. 


How to Ag 


Where the Plaintiff 
mutt in his Replication 


ſnew a Breach of whe 


An Award pleaded 
Ce. 


without Performan 
How an Award to be 
„ '2:+- 


Parol Award wichout 


Variance. 


Replication good, where 


leaded, the Plaintiff 


ſthews an Award between the Plaintiff and Defendant” and his Wife, 
yet held good on Motion in Arreſt, &c. Mod. Caſes in Law and 


* 


Eguity 212. 


N By the Statute of the 9 & 10. 3. cap. 15. it 
is enacted, That after the 11th of May, 1698, all 
others, deſiring to end by the 9 & 10 &. ;. 


Merchants, Traders, and 


How Awards ſhall be 
made, and proſecuted 


any Controverſy, Suit or Quarrel (for which there * * 


LII 


* 


| Ark 
232 Award. 3 
is no other Remedy but by Perſonal Action or Suit in Equity) by 
Arbitration, to agree, 525 their dinge gf the Bn to the Saad 

or Umpirage of any Perſon or Perſons, ſhould: be 
* Rule of made a Rule of . 75 is Majeſty's Courts of Re- 
A cord, which the Parties ſhall chooſe, and to inſert 
ſuch their Agreement in their Submiſſion, or the Condition of the 
Bond or Promiſe. And upon producing an Affidavit of ſuch inſert- 
ing, and upon ordering and filing ſuch Affidavit in the Court ſo cho- 
ſen, the ſame may be entred of Record in ſuch Court: And a Rule 
of Court ſhall 8 be made, That the Parties ſhall ſubmit to, 
and finally be concluded by ſuch Arbitration or Umpirage: And in 
Caſe of Diſobedience thereto, the Party neglecting or refuſing to per- 
form the ſame, ſhall be ſubject to all the Penalties of contemning 
a Rule of Court: And the Court on Motion ſhall iſſue Proceſs accord- 
ingly, which ſhall not be ſtopp'd or delay'd, unleſs it appear on Oath, 
That the Arbitrators or Umpire miſbehaved themſelves, and that ſuch 
Award was corruptly or unduly procured; in which Caſe foch Ar- 
bitration or Umpirage ſhall be void, and ſet afide by any Court cf 
Law or Equity, ſo as ſuch Corruption, or undue Practice, be com- 
plained of in the Court where the Rule was made for ſuch Arbitration, 
before the laſt Day of the next Term after ſuch Atbitration made and 
publiſhed to the Parties. 

Note, This Statute extends only to Submiſſions of ſuch Matters, A 
for which there is no other Remedy but by Perſonal Action or Suit in 
Equity. See Danv. 513, 514- | 

Where an Award creates a new Duty, the old is extinguiſhed. B 
Salk. 69. 

But if it only ordains a Releaſe to diſcharge the old Duty, tis C 
otherwiſe. Bid. | 

The Condition of a Bond for Performance of an Award was Si the D 
Defendant ex parte D. (hall ſtand, & c. upon Nul tiel Arbitrement 
pleaded, the Plaintiff replies, and ſhews the Award, @&*c. and that 
the Plaintiff and Defendant ex parte D. ſhall ſeal a Leaſe to the Uſe 
of each other of all Actions, &c. touching the Account aforeſaid 
and adjudg'd for the Defendant ; for the Award is not mutual, and 
nothing is to be made to D. for the Releaſe is to the Uſe of each 
other. Skinner 679. 

Where an Award without Performance is a good Bar to an Ac- E 
Tien on the Caſe, if the Parties have mutual Remedies Carthew 

Were a Parol Award, though not very certain, is good. Carthew F 
156. „ f | | 
Debt upon a Bond for Performance of an Award ſo as it be made, C 
c. and ready to be delivered, &c. there was a Plea, Replication, 
and Demurrer, becauſe it was not ſaid that it was ready to be delivered; 
but it being alledged to be made in Writing, it ſhall be intended to 


* 


be ready to be delivered, Carthew 159. 
2 bs Where 


Award. 233 
A There Releaſes were awarded, and nothing elſe, the Award is 
before-the Releaſes are given. * 
B Submiſſion b by an Attorney for another, is ood; but then ſome- 
thing muſt be awarded as to the other; if not, tis an Award ex parte. 
9 ew. 41 4; de Gi 88 Nn * 812 
up an ement, che 
* 4 ee and an Award made to ſign mutual Re- 
Pee it was adjudg'd an ill Flea; for *tis not intended that the 
Breach of the ol Agreement ſhould' be diſcharged by this Award, 
but by the Releaſe tis otherwiſe, where the Award itſelf diſcharges 
the old Duty, and gives a, new one. 3 Salk. 45. 
D Foz the Learning e Avarts, ſee Danvers's Abridgment, 
Fol. 513. to Fol. 577. 
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| Capias ad Satisfaciendum. 

-|Dilcharge. L FI. 
See Obligations. 

Recognizance. 

Reddidit ſe. 

| Dcire Facias. 

' Sheriff, 


wa as Bi: is ſocalled, becauſe the Party batled 


is delivered by the Law into the Cuſtody 

of thoſe that are his Bail, and who are 

to anſwer the Party, it they do not pꝛo⸗ 
dute the Principal to do it. (Trin. 1650. B. S. 15 Junii) It fs 
derived of the French Moꝛd Bailler, to deliver a Thing to another. 


2 RATS 2 = And wh 2 r 7 for 2 in - B 
principal or day Action of Debt, he doth (in Law) aſſume or take 
che ebe and Bamse. upon him to render the Body of he Principal, if 

8 he be condemned, or elſe to pay the Debt and Da- 
mages he is condemned in. Paſch. 1652. Per Roll, B. S. And if he 
do either, it is ſufficient to diſcharge himſelf. 

A Common Bail is 7%hn Doe and Richard Rye, C 
which Bail-Piece is filed with the Clerk of the 
1 Files of Common Bails in B. R. 

Special Bail are taken before a Judge, or by Commiſſioners in the D 
Country, and when accepted, ey are filed. 

For what Sum the  Peretofove by the Practice of the ſuperior Courts, E 
Plaintiff might require e _ 3 = 1 4 or above, the Plain- 
Special Bail, before the tiff might by the Courſe of the Court require Spe- 
are AGt of Parliament. cia Ball; but if he was ſued for a leſs Sum, Com. 
mon Bail was to be accepted : For the Law did not think fit to trouble 
the Defendant to put in Special Bail for ſo ſmall a Sum; but now by 
an Act of Parliament of the 12 of G. 1. cap. 29. this is eſtabliſhed by 
Parliament, of which ſee before under Title Arreſt. But if a Bond 
was for 10 J. Penalty, for the Payment of 5 J. here if the Bond was 
forfeited, the Defendant muſt put in Special Bail, becauſe in Strictneſs 
of Law the whole Penalty is forfeited. | 


2 In 


A Common Bail, what. 
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Bail and Wail⸗Wond. 
A Jn Civil Actions the Statute appoints the Sheriff 
to let at large upon Bail, and therefore he is com- 
pellable to take Bail, and it is left to his Diſcretion 
what Bail he will take, and when he ſays that he 
hath taken Bail for him, vig. A. B. and C. D. ha- 
ving ſufficient Eſtates in the County, that ſhall ex- 
cuſe him; nay if he takes one Surety it is ſufficient. 
Co. El. 624. pl. 5. 
B One taken in Execution is not bailable by Law, 
unleſs an Audita Querela be brought. (Hill. 2 i 
Car. 1. B. R.) For Bail is put in to ſecure the Plain- 


8 

Fab” Go 
4% 

* , 


733 


A Slieriff may take a 
Bail- Bond, and that ſhall 
excuſe him. : 


Tho' but with one 
Surety. L 


One iri Execution not 
bailable till Audita Que- 
rela brought. - , 


tiff, that the Defendant ſhall perform the Judgment of the Court; and 
now the Law hath determined the Matter; and what remains now is 
only for the Defendant to perform the Judgment; and for the not per- 


forming it he lies in Execution. 
C - One that ſtands indicted of Felony, or for For- 
gery, ought not to be bailed, until he have plead- 
ed to the Indictment. (Paſch. and Trin. 23 Car; 
B. R.) For the Parties thall be conceived to be 


One indicted for Fe- 
lony or Forgery not 
bailable before he has 
pleaded. 


guilty of the Crime until they plead; and there is Difference between 


Criminal Offences and Civil Actions. 


D Dne committed by a Juſtice of Peace, upon the 


Statute for having two Wives, and appearing in 


Bail taken for having 
two Wives. 8 


- 


Court upon the Retorn of his Habeas Corpus, was bailed upon the 


Prayer of his Counſel. Trin. 23 Car. B. K. 

E Uhere the not filing of Common Bail will make 
Error in the Record, there tlie Court will compel 
the Plaintiff to accept of it. (Trin. 23 Car. B. R.) 
viz, In fuch Caſes where Common Bail was to be 

accepted. | „ 

F In what Caſes two Juſtices of the Peace, one 

- being of the Quorum, may bail Criminals, and al- 

| fo what Coroners can do therein. . 

G One Juſtice of the Peace may bail a Perfon 
brought before him for Manſlaughter or Felony, or 
Suſpicion thereof, having firſt taken the Examina- 
tion of ſuch Priſoner, and Information of thoſe 
who bring him, and ſhall certify the ſame, as if 

he had committed him, and ſhall bind over the 
Witneſſes to give Evidence. 

H Bail put in upon the Removal of a Cauſe by a 

Habeas Corpus are not liable: 3 Salk. 55. 


Debt lies in B. R. upon a Recognizance of Bail 


in C. B. Ibid. | 

K Pꝛoceedings on a Bail-Bond muft ſtay where 
there is no Return of a Cepi Corpus. Ibid. 

IL. There a Priſoner diſcharged on the Act of poor 
Priſoners muſt find Special Bail, if afterwards be is 


* 


Where the Court will 
compel the Plaintiff to 
accept of Common Bail: 


Where two Juſtices, 
(one the Quorum) and 
alſo Coroners may bail 
S— ð ᷣ We 
1&2 P. & M. c. 13. 


Where one ſuitice 
may bail. ; 

And bind over the 
Evidences. 8 

Habeas Cor pus. 5 

Recognizance. . 


Bail-Bond « 


Inſolvent Act. 


* 


arreſted at the Suit of another for above 100 J. 3 Salk. 56. 


Mm m 


Where 


234 


Exceptance againſt 
Bail. 4 


Felony not- bailable 


with leſs than four Sure- 
ties. | 
Eounſe! aflign'd by the 


Court for one indicted 
of Felony, ought not to 
move to have him bail'd. 


Priſoner in Execution 
bailable if he brings his 
Audita Querela. 


One indicted for Suſpi- 
cion of Murder, brought 
into Court by a Habeas 
Cor pus, and bailed. 


This was permitted by 


2Gail and Batt⸗Bonds. | 

CMhere Bail is put in upon a Writ ef Error the A 
other Side hath twenty Days Time to except & 
gainſt them. Salk. 56. : en = 
Ont committed. for Felony, and brotight into B 
this Court by his Habeas Corpui, may not be bailed 
with. leſs than four Sureties. (Hid. 23 Car. B. R.) 
For the Crime being capital, requires extraordinary 
Bail, in reſpe& of 1 Concernnient. 

| ounh one be aſſigned by the Court to be of C 
Counſel on Record for a Priſoner that ſtands indict- 
ed of Felony, yet he ought not to move to have 
the Priſoner to be bailed. (Paſch. 24 Car. B. R.) 
For he muſt not move for Things againſt Law. 

It one that lies in Execution do bring his Au- D 
dita Querela, he is bailable. 7 Feb. 1650. B. & So 
held in Tritton's Cafe. But it muſt be fpecial Bail 
taken by the Cburt, and not at a Judge's Chamber. 
Vide ante Audita Querela. ED 

One that had been indicted thirteen Years be- E 
fore for Suſpicion of Murder in poiſoning his Ser- 
vant, was brought into Court by a Habeas Corpus, 
and was bailed to anſwer the Fad. (21 Car. B. R.) 
by the Court tb be done, becauſe the Priſoner had 


been ſo long in Prifon without any Proſecution of the Indictment 


againſt him, in favour of Libet 


Where the Court will 
bail ja an Appeal of 


The Court did take Bail for a Priſoner, againſt F 
whom an Appeal for Murder was brought, becauſe 
he did not flee for the Murder ſuppoſed, and had 


been formerly indicted for this Murder, and acquitted upon the In- 
dictment. ( Mich. 22 Car. B. R.) Upon which Preſumptions they 


eonceived he wis not guilty, elſe th 


What Perſons, and for 
what Cauſes, bailable. 


* 
£ 


ey would not have bailed him. 
(What Perſons 6 be bailed, and for what Cri- G 
minal Cauſes. See — Ab. 677, 678, 679, 680, 
681, 682, &c. And for other Caſes concerfiing 


Bail in Criminal Matters. See Hawlłint's Pleas of the Crown, Book 1. 
Chap. 63. Sect. 19. Chap.29. Sett. 23, 24. Chap. 83. Sef. 19. Boot 2. 
Chap. 15. Seck. 1, 2, 3, 4, 5, 6. Chap. 6. Seti. 6. Chap. 15. Set; 8, 9. 


Chap. 6. Seck. 12, 

The Court will not 
bail one in Execution, 
tho' he bring his Writ 
of Error, es. there be 
apparent Error in the 
Record. 


13. Chap. 15. Sef. 10. Chap. 6. Seb. 14. Salk. 50. 


Though one that is in Execution, do bring a H 
Writ of Error to reverſe the Judginent given againſt 
him, yet the Court wilt Hot bail him, altho* there 
_— unto them very apparent Error in the Re- 
cord, (21 Cr. B. R.) For the bailing: of him in 
ſuch a Caſe would amount unto a diſcharging of 
the Pefendant out bf the Execution. 


Bail und Bail-Bonds. 233 

A *Che Bail upam a Writ of Error cannot render The Bail jo M VA 
the Party in their Diſtharge, becauſe they are bound Tre Thong 4 chary 
ins Recognizance that the Party ſhall proſecute the whe P. 
Writ of Error with Effect, and pay the Money if 
Judgment be affirmed. 32 8 b 05 
B . The Bail may bring in the Body of the Party When the Bail amy 
for whom he was Bail, at any Time before the Re- fiFharge : ae by 
torn df the alias Scire Facias, and render him in HE 
ng he his Bail, and that will diſcharge him; but he muſt take 


care to {ee the Bail-Piece vacated by the Maſter of the Office after the 
Redaidit ſe. 


C Ik an Action be brought againſt Huſband and Action againſtfusband 
Wife, and the Huſband — is arreſted; yet the — 6 3 Lpopon 
Hufband muſt put in Bail for his Wife, if the Name be named in the Writ. 
of the Wife be in the Writ; elſe he is not bound 
to put in Bail for her. (22 Car. B. R.) For it is the 
Writ that warrants the Bail. 

D But where the Wife is arreſted; ſhe ſhall not What the Wife anuit 
be compelled to cauſe Bail to be put in for her Huſ- d in caſe the be arceited 
band, but ſhe may file the Common Bail, and have a Syperſedeas to 
diſcharge her, provided the Writ did not require Special Bail. 38 

E Dne may depoſite a Sum of Money in Court in Court day de Led 
Lieu of Bail, if the Court pleaſe, and they may 10 gepoſits Money in 
thereupon order the Plaintiff to wave other Bail, Lieu of Bail. 

(22 Gay. B. R. and Trin. 23 Car. B. R.) if the 
Sum depoſited be ſufficient to fatisfy the Plaintiff in caſe the Trial paſs 
for him; for then the Plaintiff can ſuffer no Inconvenience by it; for 
the Court map order him to take the Money depoſited for his Satis- 
faction after ſuch Frial had. 15 | 

F No Bail ſhall be put in upon a Writ of Habeas When and how Bail 
Corpus before the Writ: be retorned; and every At- C 10 be pH... 
torney of this Court who ſhall put in any ſpecial ca 
Bail before any Judge of this Court, at the Time of 
the putting in of ſuch Bail, ſhall depoſite into the Hands of the Judge's 
Clerk of this Court, before whom ſuch Bail is put in, the due Fee for 
filing of that Bail, viz. For every Bail upon à Writ of Habeas Chrpres 
4% 10 Hl. and for every Bail upon a Cepi Corpus 25.64. and the 
Judges Clerks in whoſe Hands the Bails are put in, within fix Days 
after the End of every Term ſhall give a Note in Writing to the Se- 
condary of this Court of all the Bails of the Vacation and precedent 
Term ſo put in, together with the Names of the Attornies who put_in 
choſe Bails, and they ſhall pay to the ſaid Secondary the aforeſaid Fee 
by him. received for thoſe Bails in Manner aforeſaid. . Por. Cur. Paſch. 
29 Car. 2. R. 5 i e 

G che Defendant in a Habeas Corpus or Certio-— Where a Procedendo 

rari, upon a. Cauſe: removed out of an Inferior Ml;be_ granted 175 

or iF he 


the Defendant's 


Court, doth. omit to, put in Bail upon an eight Days to pur in Ball, 
Rule given by a Judge in Vacation-time, and four pits in inſuffeient Baib 


” 


Days Rule given with the Clerk of the Rules in Term-time, and No- 
| tice thereof given to his Attorney, then the Plaintiff may have his 
Writ of Procedendo directed to the inferior Court to proceed in that 
Court Brevi de Habeas Corpus ad contrarium inde directo in aliquo non 
obſtante ;, ſo alſo if he puts in inſufficient Bail, and doth not (upon 
another Rule given by a Judge in Vacation-time to put in better Bail, 
or Notice given him in Term-time to put in better Bail, or juſtify in 
Court the Bail already put in) either put in better Bail, or juſtify in 
Court the Bail already put in, a Procedendo _— be — ka 
> A After the Roll. is marked to have Special Bail, 
be Ge "Is the Roll Common Bail ought not to be filed; but if the 
5 1 Roll be not marked for Special Bail, nor the Cauſe 
ed, nor Cauſe of Action of Action expreſſed in the Writ, Common Bail 
expreſſed in the Writ. may be entred. (Hill. 22 Car. B. R.) For nothing 
appears to the Court that Special Bail was required, 
and then Common Bail is to be filed of Courſe. 


See poſtea. e 
How Common Bail t Ever Attorney of this Court who {ſhall appear B 
be . bor any Defendant in any Action wherein Special 


+. Ball is not required, ſhall file Common Bail for the 
Defendant within fix Days after the End of the ſame Term whereof 
he appeared; and every Attorney of this Court, who ſhall put in any 
Special Bail before any Judge of this Court de bene eſſe, upon a Cepi 
Corpus, ſhall give Notice thereof forthwith to the Plaintiff or his At- 
torney; and if the Plaintiff ſhall not except againſt that Bail within 
twenty Days after Notice thereof given to him or his Attorney, then 
upon Oath made in Writing of the ſaid Notice on the Back of the Bail 
(for which Oath no Fee ſhall be taken) that Bail ſhall be filed by the 
Defendant's Attorney within four Days after the End of the ſaid twenty 
Days: And that every Attorney of this Court, who ſhall put in any 
Special Bail before any Judge cf this Court de bene eſſe upon a Writ of 
| Habeas Corpus, if the Plaintiff ſhall not except againſt 
——_ a__— the Bail within eight and twenty * after the 
to except againſt Bail. putting in of the ſaid Bail, then that Bail ſhall be 
{0 led by the Defendant's Attorney within four Days 
after the End of the ſaid eight and twenty Days, upon pain that every 
Attorney making Default, or in not giving Notice as aforeſaid,” or in 
not filing the ſaid ſeveral Bails, or any of them, in Form as aforeſaid, 
ſhall forfeit and pay to the Box of this Court for his firſt Offence the 
Sum of 5. and for his fecond Offence he ſhall be put out of the Roll 
RIES of Attornies of this Court: And it is further or- 
Ndlie Ste cue Seen give dered, (to the Intent that Bails ſhall be duly filed 
ar all the Bails of the That the Judges . Clerks of this Court, in whoſe 
precedent Term. Hands the Bails ſo taken de bene eſſe ſhall remain, 
hs ſhall within ſix Days after the End of every Term 
give a Note in Writing to the Secondary of this Court'of all the Bails 
of the precedent Term fo put in, and then remaining in their Hands, 
together with the Names of the Attornies who put in the Bail, and 
the Day of the putting in of the fame. 16 Car. 2. 
x If 


Bail and Bail-Bonds. 237 

A It Bail be taken by the Judge de hene eſſe, the When Bail is taken by 
Plaintiff ought by the Rules of the url either —_ og nanny 
to allow the Bail, or to ſhew Cauſe to the contrary, 10 the contrary. 

(By Rolle) That if 1t be good, he may be forced 
to accept it, or if it be not, that the Detendant 
may provide better Bail. 

B Mote, That by the Act 5 & 6. V. & M. for Stemp- Duty on Bail- 
ſtamping of Paper and Parchment, *tis enaQed, 1 855 
That every Piece of Parchment, &c. on which are 
ingroſſed or written any Common Bail, to be filed in any Court, and 
for any Appearance that ſhall be made upon ſuch Bail, is charged 6 d. 
(and by a later Act 'tis made 15.) 

C Accowing to the ancient Rules and Practice of n to be 
this Court, no Attorney ought to be Bail for his __— 

Client in any Action in this Court: The Court 
doth this in Favour of Attornies, who being in Town in Term-time, 
would be ſolicited by their Clients to be Bail for them, which might 
many Times prove their Ruin. 

D And another Rule was made for that Purpoſe, in the Common Pleas 


in Michaelmas the ſixth of King George II. as follows: 


E“ IT is ordered by the Lord Chief Juſtice and the reſt of the Judges 
1 of this Court, That from and after the laſt Day of this preſent 
Term, no Attorney of this or any other Court, or any practiſing 
as ſuch, ſhall be Bail in any Suit or Action depending in this Court. 


F The ſame Remedy was there provided againſt Sheriffs Officers as 
follows : 


Communit Banco. 


G * \ \ THereas many Inconveniencies happen in, No Bailiff, Oc: ſhall 
" Cauſes ating in this Court, we eee Hs 

« ſon that Sheriffs Officers, Bailiffs, and other Per- 

«* ſons concerned in the Execution of Proceſs, offer themſelves, and 
are permitted to be Bail in many Actions, and for great Sums of 
« Money; now for Prevention of the like Miſchief and Inconveni- 
« ence for the future; It is ozdered by the Lord Chief Juſtice, and 
* the reſt of the Juſtices of this Court, that from and after the laſt 
„Day of this preſent Term, no Sheriff's Officer, Bailiff, or other 
« Perſon concerned in the Execution of Proceſs ſhall be permitted or 
«* ſuffered to become Bail in any Action or Suit depending in this 


« Court. 
Per Cur”. 
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Bail and Bail-Bonds. 


Communi Banco. 


Trinity Term, the 3d and 4th of King George the Second. 


Special Bail to be per-. « I CT is gzdered, That, from and after the laſt A 
— * I Day > this preſent Term, if Special Bail 

o * put in by the Defendant, be excepted to, the 
« Defendant ſhall perfe& his Bail within four Days after Exception 


« taken, in Default whereof the Plaintiff may proceed upon the Bail- 
« Bond. | 
Per Cur. 


One Judge will not One ſingle Judge will not bail a Priſoner in a B 
og, REN ar difficult Caſe, but will adviſe with his Companions. 
(Paſeh. 23 Car. B. R.) So cautious are they not to 
o any Thing againſt Law. 5 
One in Cuſtody of the Pne that is in Execution, in Cy of the C 
Marſhal, in Execution, Marſhal of this Court, is not compellable to find 
Bail to ahother Action. Bail if another Action be brought againſt him; but 
But if Action be brought if he be in the Priſon of the Fleet in Execution, 
againſt a Frifonerin tie and an Action be brought againſt him in this Court, 
removed or put in Bail. he muſt either be removed and committed unto the 
Cuſtody of the Marſhal of this Court, or elſe he 
muſt put in Bail to the Action. (Trin. 24 Car. B. R.) For when he is 
in Cuſtody there needs no Bail to bring in his Perſon, for he is intend- 
ed to be always in Court ready to anſwer the Party; but he that is a 
Priſoner in the Fleet, though he be in Priſon, yet this Court can have 
no Certainty to bring in his Perſon to _ ere; and therefore he 
muſt either be committed here or put * 1 * PR Þ 
| . ; Before a Superſedeas be iſſued forth upon a Writ 
423 =. gt of r broug * that brings the Writ of Er- 
Bail to proſecute, and ror in ſome Caſes limited by ſeveral Statutes, ought 
pay what 1s Gur, it Judg- to put in Special Bail to proſecute the Writ with 
Effet, and pay what ſhall be due, if the Judg- 
ment be affirmed. (Tin. 24 Car. B. R.) Becauſe thereby he ſtops 
W and ſo delays the Plaintiff, and puts him to extraordinary 
arges. 


a . Tt is not ſufficient for the Plaintiffs Attorney E 
mark. the Roll, bu only to mark the Roll for 8 cial Bail but it malt 
muſt appear in theWtit appear alſo in the | e Writ to give the. 
— 9 n Attorney Notice that Special Bail is 

| required to the Action. ( Mich. 24 Car. B. R.) 
For the Roll may be marked without Notice, and ſo he know nothing 
of it; and plain Practice is always the beſt and moſt beneficial for 
Plaintiff and Defendant, 
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A @Qpon a Bail put in upon a Habeas Corpus retorn- When upon Bail put 
able 3 if it be in Hill. or Trin. hag and in, and Declaration de- 


the Declaration be delivered eight Days before the — 0 — 


Term. Per Magiſtrum _ G. alios, Paſch. 21 Car. 

B Bail is to be accounte Mos, 3 
taken de bene eſſe, and before it be filed, until it tobe acccunted good ol 
be queſtioned and diſallowed. (Mich. 24 Car. B. R. diſallowed. 

Hill. 1649. 11 Feb.) For before that it appears hot 
but that the Plaintiff accepted of it. 

C Spectal Bail was required in all Caſes of Re- In what Caſes Special 
moval, except where the Defendant is an Executor Bail is required, 
or Adminiſtrator, be it by Habeas Cor » Writ of 
Privilege or Certiorari; and if the A jon be tran- Where ttanfitory Ac- 
litory, and removed out of the Courts of Canterbury, 8 2 all 

| * = 7 ee 1 ware 4 emoy 
udges of Niſi prius ſeldom come; b e Courſe of the rt 1 
Aa muſt be laid in the Counties where either of theſe GH lie 


he think fit. 

D Special Bail is not to be given in an Action of No Special Bail in an 
Battery, except only in ſome Ipecial Cafes ; and Adtien of Battery, ex- 
that muſt be by Order of the Court, or of a udge, by Order of Gone _ 
Where it appears to be a fbul Battery, and muck 
Damage done by it to the Defendant ;' elſe the Ac- 
tion of Battery is thought a ſlight Action, and not worth of Special 
Bail; for the Bail is given in reſpect of anſwering the Plaintiff his 
Damages which may require Special Bail. Combers, 57. 

E In all Actions when mages are uncertain, dS Tn Actions where Da- 
in Covenant, or in Debt upon a Bond to perform mages are uncertain, Bail 
Covenants, &*c. Bail ſhall be at the Diſcretion of Hall be ar he Diſcretion 
the Court. of the Court. 


Principal's not A carantce, by the ancient Courf, 
of the Court ; bar : 3 


much 
G ap 


had pleaded the Death before the Retorn of the ſe- good, 
cond Scire Facias, that would have been a good 


Plea. Baker againſt Thompſon, Trin. 16 50. 
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Render upon the Pay If the Defendant renders himſelf to the Cuſtody 
bon 1. 7 _ of the Marſhal in Diſcharge of his Bail, upon the 
other Proceſs againſt Day of the Return of the ſecond Scire facias againſt 
the Bail. the Bail, ſedente Curia: Or if an Action be brought 

upon the Recognizance, if he renders himſelf upon 
| 8 the Day of the Return of the Proceſs againſt the 
TheBail are diſcharged. Bail, ſedente Curia, the Bail are diſcharged. Per 
Magiſtrum Liveſay & alios. Note, This Diſcharge muſt be upon a 
Motion and Rule of Court; but a; Matter _ be e er 
ion of there be a Capias ad Satisfaciendum returned again 
. by Plading, the Principal but if ale be no Capias ad Satis- 
unlels no Capias ds fac iendum, then it may be pleaded, That there is 
r ory a Capias ad Satisfaciendum returned and filed, and 
that is a good Plea. ; 
Ik the Defendant dies before the Return of the B 
* _— Capias ad 3 againſt him, his Bail ma 
of the Capias ad Satisfa- plead this in their Diſcharge to a Sci? facies 5 
ciendum. them: Becauſe dying before the Return of the Ca- 
| pDias ad Satisfactendum, which was the Writ to 
which he ſhould render himſelf, the Recognizance was not broken. 

The Party dies after IUhere a Man becomes Bail, and the Plaintiff C 
the Capias ad Satisfacien- recovers, and a . 10 ad Satis fuciendum is duly ſued 
— Fn Ser on fled, out, and returned and filed againſt him; and af: er- 

| wards the Defendant in the Capias ad Satisfacien- 

dum dies before any Scire facias ſued out againſt the Bail; yet this 

ſhall not excuſe the s becauſe x 8 my Capias ad Satisfa- 
„ ciendum returned and filed. But (ex gratia Curie 

Petar er — they do give the Bail Time to bee 4 the Beten 

dant after a Capias ad Satisfaciendum, and before 

the Day of the Return of the ſecond Sire facias. 

1 Roll. Ahr. 250. Ne 6. 

But if the Defendant had died before a Capias ad Satisfaciendum D 

returned and filed, there the Bail had been diſcharged. 1bid. No 7. 

So where the Party So alſo where the Principal died after a Capias E 

died after Copiar ad Sati/* ad Satisfaciendum returned, and before it was filed, 

3 the Court upon a Motion ſtayed the filing of it in 
ſtopp'd the filing of ir. Favour of the Bail. Mich. 35 Car. 2. B. Re 

How the Bail in an in- UMhere a Judgment was recovered in an Inferior F 

ferjor Court mult render Court, and a Writ of Error brought, and the Bail 
thePrincipal in aWrit of 3 : . : 

Error brought in E. K. renders the Principal pending the Writ of Error, it 

| is a good Diſcharge of the Bail; but the Render 

muſt be upon Record, and ſo pleaded. Trin. 35 

| Car. 2. B. R. 

Bail put in to an Action Bail is put in to an Action in an Inferior Court, G 
* — hag a Habeas 0 . is brought to remove the Cauſe, 
here is an Hab.Corp.and and afterwards the ſame Term a Procedendy is grant- 
Frocedendo. | ed, the Bail in the Inferior Court are not diſchar- 


ged, but ſtand ſtill Bail. Cro. Fac. 363. pl. 25. 


2 


» 
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A © Jf the Defendant do render his Body into Cu- Where u Man renders 
ſtody in Diſcharge of his Bail, the Plaintiff ought E P 
by the Rules of the Court to make his Choice, ought to charge him in 
whether he will proceed afterwards to charge the Execution. 

Body of the Priſoner in Execution, or to take his 

Goods, or have an Elegit againſt his Lands. For he ought not to pro- 

ceed againſt both, and now it is in his Power to make his Election. 

And upon a Motion, the Court will order him to do either the one 

or the other by a certain Day. | 


B The Principal was rendred ; but the Plaintiff The Bail-Piece not dif 
finding the Ball. Piece not diſcha ed, ſued out a 2 upon a Red di- 


Scire facias, and upon two Nichils returned, had 
Judgment againſt the Bail, and afterwards the Bail- 
Piece was mark'd Reddidit ſe; and yet the Bail was Makes them chargeable, 
then held to be chargeable. For that the Plaintiff 

had done what he could well juſtiſy. But afterwards, in another 
Caſe of this Nature, the Judgment was ſet aſide upon Payment of 


C @Qpon a Scire facias againſt the Bail, they plead- 
ed a Releaſe made by the Plaintiff to the Principal, 
and adjudg'd a g 
a Writ of Error depending upon the principal Judg- 
ment. Brown and Price, M. 7. W. 
D Mhere a Habeas Corpus or Certiorari is brought, 
and returned, and Bail put in thereupon; if the 
Plaintiff declares, and recovers more than the Sum 


Plea. But they cannot plead 


The Bail may to a 
Scire facias plead a Re- 
leale to the Principal. 


But cannot plead a Writ 
of Error depending. 
Bail upon an Habeas 
Cor pus or Certiorari ſhall 
be liable fer no more 


than is expreſſed in the 
Plaint, Oc. 


in the Plaint returned upon ſuch Habeas Corpus or 
Certiorari, the Bail are not liable, but are abſolutely diſcharged. Be- 
cauſe if the Law ſhould be otherwiſe, the Bail might be ruined, they 


ed, and no more; and this was adjudged upon great Conſideration. 
Mich. 35 Car. 2. Edwards againſt the Bail of Overton. 

E Mhere a Plaint is levied in Caſe in an Inferior 
Court, and this is removed into the King's Bench, 
and Bail are put in, and there is a Declaration in 
Caſe according to the Plaint ; but afterwards it is 
agreed to wave the Action of the Cale, and to give 
Judgment in Debt, which is accordingly done. By this the Bail are 
abſolutely diſcharged : Becauſe this is not the ſame Action to which 
the Bail became Bail. 6 F/. & M. 

F Ik A. becomes Bail for B. at the Suit of C. and After a Capias ad Satis. 


| , end 
C. recovers againſt B. and afterwards a Capias ad Sa- fied, and before 85. F. 


Where a Plaint is levied 
in Caſe, and Bail put in, 
and afterwards Judginent 
confeſ(s'd in Debt, the 
Bail are diſcharged, 


tisfaciendum is ſued out againſt B. and returned non the Principal dies, yer 
eſt inventus, and filed; and afterwards B. dies be- he Bail are liable. 
fore any Sci Fa. is ſued out againſt 4. Yet this will not excuſe A. the 
Bail, becauſe the Recognizance is broken, in that B. did not render 
his Body upon the 5 4 ad Satisfaciendum ; and yet he might in his 
t in B. (if he had been living) before the fecond 
Sci 


Diſcharge have broug 4 
| 0 0 


intending to be Bail only for the Sum mentioned in the Plaint return- 
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Er gratis curis. Sci Fa returned; but this is ex gratia Curiæ. See 
. — 1 „ Co. Fac, 165. Hut. 47. But it had been otherwiſe, 
MR and flek if he had been dead before the Ca Sr returned and 
filed. See 1 Jones R. 29. and Cv. El. 597, 

. Tf Defendant put in In the Caſe of Osborn againſt Chaworth, Paſch. A 
ſuffcientBailandPlain- 1657. it was faid by Glyn Chief Juſtice, That if 
Court will "alle of it the Defendant doth 4g in ſufficient Bail to the 
notwithſtanding, Plaintiff's Action, and he will not accept of it, that 

8 the Court upon Examination of the Matter, and 
finding the Bail to be ſufficient, may take it and allow of it whether 
the Plaintiff will or no; for the Court is an indifferent Judge betwixt 
the Parties. 1 
Rule of Court eoncern- UAhereas the Clerks and Attornies of this Court, B 
ing the Neglect of Al- notwithſtanding the Rules and Penalties for the 
„ 142 due filing of Common Bails, do neglect to file their 
of Judgments. Common Bails, to the great Prejudice of the Plain- 

tiffs, and Damage of the Chief Clerk of this Court; 

for the Remedy whereof it is ordered by the Court, That after the 
End of every ; ing every Clerk and Attorney of this Court, who 
{hall be Attorney for the S «ly {hall Pay to the Plaintiff's Attor- 
ney upon joining of every Iſſue 15. 6 d. for Common Bail, unleſs the 
Defendant's ſaid Attorney ſhall make it appear to the Plaintiff's Attor- 
ney, that Conmon and Special Bail is filed. And it is farther ordered, 
That every Clerk for the Plaintiff upon his Account for his Entries, 
{hall pay to the Secondary of this Court the 15. 64. ſo by him re- 
ceived ; and that every Clerk and Attorney who ſhall act contrary to 
this Rule, in any Part, ſhall reſpectively forfeit 105. for every Offence, 
to be paid to the Box of this Court: And it is farther ordered, That 
all Clerks and Attorneys for the Plaintiff upon figning of Judgment by 
Default or non ſum informat. ſhall pay to the Secondary of this Court 
is. 6d. which 15, 6d. ſo to be paid by the Plaintiff, ſhall be allow- 
ed him in his Coſts. Per Cur. Trin. 4 V. & M. Vide ante. 

When Bail is properly Bail is not to be accounted Bail (properly) un- C 
to be accounted Bail. til it be filed, and then and not before it is upon 

Record, by Rolle Chief Juſtice, viz. ſo as the Court 

TG may take Notice of it. 

Plaintiff may file Bail, If the Defendant put in Bail before a Judge, D 
if Defendant will not. and it is allowed, and yet he will not file it, the 
| 1 Plaintiff may if he will at his own Charge file it, 
By Rolle Chief Juſtice, Paſch. 1655. to avoid Error, otherwiſe it might 
be miſchievous to the Plaintiff. + | | 
How the Sufficiency The Sufficiency or Non-ſufficiency of Bail ought-E 
or Non-ſuthciency of to be examined by the Judge at his Chamber, be- 
Bail is to be examined. fore the Court is to be troubled with the Matter; 

for the Court is not to be troubled in ſettling of 
Matters of ordinary Proceedings; but if the Judge cannot make the 
Plaintiff and Defendant agree in the giving and taking of the Bail, 
then the Court is to be moved in it; whereupon they will order both 

| 2 Parties 


3 
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Parties to attend, and the Bail alſo, and will examine the Cauſe of Ac- 
tion, and the Bail's Sufficiency, and ſettle the Matters in Difference ac- 
N to Reaſon, (by Rolle Chief Juſtice) which both Parties muſt 
r 3 . : 
A No Writ to hold. to Special Bail muſt be ſued la what Caſes a Writ 
out upon a Bail-Bond, for the Defendant's Appear- mobo ray; ae yr Bail 
ance, or for any Penalty or Forfeiture upon any W 
Penal Statute or By-La c. THY PET. | 
B KUhere one is ſued as an Executor or Admini- No Executor or Ad- 
ſtrator, he is riot compellable to put in Special Bail, 1 ſhall put in 
although it be upon a Cauſe removed by Habeas upon a Witt of ive: 
Corpus. out of an Inferior Court, nor upon a Writ. 
of Error brought by him; but in Caſe of a De- 

_— * waſting of n oo of andy ma, 

or where the Action is brought for ſomething done Ot ot his on a n 
by him fince he became Execiter, the Court, if W 
they ſee Cauſe upon a Motion, will order a Writ, for Special Bail. 
Note, For in the former Caſe he is in Auter Droit, and liable no farther 
than he has Aſſets, be the Cauſe of Action never ſo great: But in the 
latter Caſes he ſhall put in Bail, ſuch as the Action would require if he 
were not Executor. Hill. 22 Car. 1. B. R. See alſo Cro. Fac. 350. pl. 2. 
C Bail to the Action could not be taken before any Befbre whom Baits 
but a judge of the Court, it being Matter of Re- mult be taken. 
cord; but Bail for Appearance might be taken by any _ 
Officer. Cro. Fac. 94, 95- pl. 21. But now the Law is alter'd by the 
Statute of 4 & 5 V. &. M. cap. 4. | . 
D And by that Statute Bail are taken in the Coun- Where S:ire facias-may 
try by a Commiſlioner, by Virtue of the Statute of 5 Qed upon bk 
4 © 5 V. &. M. cap. 4. a Scire facias may be ſued n 
out againſt them, either in Middleſex, or the Coun- Stat. 4 & 5 W, & . 
ty where the Bail was taken. Lit w. 287. 3 
E A Judge of Aſſize may, by Virtue of the Statute How Bail taken by a 
of 4 65 W. & M. cap. 4. take Bail in his Circuit, Judge of ee hoo 
which ſhall be tranſmitted up to a Judge of the be Canide 
Court, where the Action depends without Oath. 4 50, &W, eap. 4. 
But upon Commiſſioners taking of Bail, when it is J 
tranſmitted up, there muſt be Affidavit made by When upon Oath. - 
ſome credible Perſon preſent at the taking of the 
Bail, of the due taking thereof. The Commiſſioner The Fees of it. 
is to have but 25, but muſt take the Fees for filing 
and tranſmitting them up to the Judge, where the 
Bail-Piece is left, | 3 1 | 3 
F In all Caſes where the Sheriff ſues a Bail-Bond, Where the Deſeiadang 

if the Defendant cannot plead comperuit ad Diem bew Ef yas, 

to the Action, he muſt pay Coſts upon ſtaying: of om Bal Bond he u 
Proceedings upon the Bail-Bond : For in all Caſes, R Coſts. 
where a Man will have a Favour, he mult pay for it; for if he can- 
not plead comperuit ad Diem, ſo that in Strictneſs the Bond is ferfdited, 
(let 


Except in Caſes | 
Devaſtavit : 2 * 4 
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let the Defendant's Caſe be what it will) it will be a Favour to the 
fendant to ſtay Proceeding upon the Bail-Bond. Vic. Middleſex &- 
Newcomb. Hill. 7 V. B. R. 
Where the Cauſe hath But upon Oath made, That the Cauſe hath been A 
deen under Agreement, under Agreement, the Court will ſet affde the Pro- 
— 2 2 Ball. ceedings upon the Bail-Bond upon putting in of 
Bond. Bail, and will compel the Plaintiff to pro- 
ceed in the Original Action. 3 Anne B. R. This Matter is now by 
the Statute of 4 & 5 Anne left to the Judges: Which ſee Poſtea in 
this Title. 4 
Ball- Bond to a Sheriff; A Batl-Bond was entred into to a Sheriff, and B 
and ſays not of what ſays not of what County; and alſo to appear ge- 
County, nor to whom to nérally, without ſaying to what Action, and yet 
5 held good. 2 Lev. 123. 
le Condition, There a Bond is entred into to the Sheriff, C 
the Bond is fingle, but with an impoſſible Condition, the Bond is ſingle : 
void by pleading the : 
Statute, 23 h. 6. cap. 10. But if the Statute of 23 H. 6. cap. 10. be pleaded, 
m is void. 3 Leu 74 ._ 
| Upon ſuing of Bail here a Bail-Bond was ſued, if before the D 
Bonds. Rules for Pleading are out, the Defendant had put 
in good Bail, and moved the Court for a Rule to ſtay proceedings, then 
upon the Payment of Coſts the Court uſually did it. Alſo where 2 
Bail-Bond was ſued, and the Defendant appeared, and pleaded to Iſſue, 
and Notice of the Trial was given, the Court hath, upon good Cauſe 
fhewn, admitted the Defendant in the Original Action to put in good 
Bail to the Original Action, and pay Coſts, and have ſtopp'd any fur- 
ther Proceedings upon the Bail-Bond; but it was great Indiſeretion in 
the Defendant to venture ſo far. But in caſe a Bail-Bond be entred 
into, and the Defendant doth not put in Bail, but the Bond is ſued, 
and afterwards the Defendant in the Original Action dies; in this 
. Caſe, if the Plaintiff had been delayed ſo long, as 
PR dey the Flainuf's by the Courſe of the Court he might have tried 
his Cauſe againſt the Defendant in the Original Ac- 
tion, and recovered Judgment againſt him; if he had put in Bail at 
the Return of the Writ, and received a Declaration, the Court will 
never relieve the Bail upon the Bail-Bond, but they will be anſwer- 
able to the Plaintiff's hy And *tis to be _— that a diſ- 
cretionary Power is given to the Judges, by the 
an 1 Statute of 46 5 1 * F 
Jn bends tobe By the Statute of 4 & 5 Anne, it is enacted, ! 
2 r by the Starure, That if any Perſon ſhall be arreſted by any Writ, 
Bill or Proceſs, out of any of the Courts at Weſt- 
po ca at the Suit of any Common Perſon, and the Sheriff or other 
cer takes Bail from ſuch Perſon, the Sheriff or other Officer, at the 
Requeſt and Colts of the Plaintiff, or his lawful Attorney, ſhall aſſign 
to the Plaintiff in the Action ſuch Bail-Bond, or other Security taken 
from ſuch Bail, by endorſing of the ſame, and atteſting it under his 
Hand and Seal, in the Preſence of two or more credible Womens. 
| 3 which 


a 
we 
ry 

” 

* 

© - 


which may be done without any Stamp, provided 


the Aſſignment ſo endors'd be duly ſtamp'd before 
any Action be brought thereupon : And if the 
Bail-Bond or Aſſignment, or other Security taken 
for Bail, be forfeited, the Plaintiff in ſuch Action, 
after ſuch Aſſignment, may bring his Action there- 
upon in his own Name. And the Court where the 
Action is brought, may by Rule give ſuch Relief 
to the Plaintiff and Defendant in the Original Ac- 
tion; and to the Bail upon the ſaid Bond, or other 
Security taken, from ſuch Bail, as is agreeable to 
Reaſon and Juſtice : And that ſuch Rule or Rules 
of the ſaid Court, ſhall have the Nature and Effect 
of a Defeazance to ſuch Bail-Bond, or other Seca- 
JJV 

A Uhen one becomes Bail for another in an Ac- 
tion of Debt, he doth bind himſelf in a Recogni- 
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To be ſtamp'd before 
Action brought. 


| The AM nde to brfr 
an Action in his ring 
Name. ED 


; The Coutt may give 


ch Relief to the Plain- 
tiff or Defendant as they 
ſhall think fit. 


And alſo to the Baii 


The Recognizance of 
the Bail. 


zance to render the Body of the Principal, if he be condemned; of 


elſe to pay the Debt and Damages he is condemned in 


doth either, it is ſufficient to diſcharge himſelf. 
B Ik the Plaintiff did not declare againſt the De- 
fendant in three Terms after Bail is put in, hereto- 
fore the Bail were not chargeable. Trin. 1650. 


and if he 


Bail not chatgeable; 
if Plaintiff do not de- 
clare in three Terms. 


2 Julii. For then the Defendant is to go only upon Common Bail by 
the Rules of the Court. But this is finee alter'd to two Terms. 


C And if the Plaintiff does not declare againſt the 
Defendant in two Terms after Bail is put in, the 
Defendant may, if he pleaſe, nonſuit the Plain- 
tiff, and then the Bail are, diſcharged, . _. 
D . Where a Bill is filed (for the Purpoſe) of Eaſter 
Term, and the Defendant. puts in Bail of Trinicy 
Term following; the Bail, tho? put in of Trinity 
Term, ſhall yet be liable to the Action brought in 


Bail may bediſcharg'd, 
if the Plaintiff doth nor 
declare in two Terms. 


Where Bail ſhall be 
liable where an Action 
is depending, and where 
not. 


* 


Eaſter Term: Becauſe the Action was then depending. Paſch. 8 72 
B. R. But if the Bail be put in of 1 Term, and the Bill be filed 


of Trinity Term following, there the Bail ſhall not 
be liable; becauſe there was no Action depending 
when the Bail was put in. | 
E Thich Appearance or Common Bail, the De- 
fendant ſhall cauſe to be entred or filed within 
eight Days after the Retorn of the Proceſs on which 
the Defendant was arreſted, on Penalty of 5 J. to 
be paid to the Plaintiff, for which the Court ſhall 
immediately award Judgment, and the Plaintiff 
may take out Execution. Note, The Stamp of a 
Special Bail-piece is now 2 5. 


Ppp 


When not liable; and 
why. 


Common Bail to be 
entredwithin eight Days 
after Return of Proceſc 
on Penalty of 5 1. 


Stamp of a Special 
Bail-Piece. 


By 
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Thebaut (8 db brguRht 
in by H4beas Corpur, ate | | | | 
liable to allActions men- Here: that Bail is Hale to all Actions at the Suit of 


tioned in the Retorn of 


the Habeas Cor pus. 


ant at any Time 


Common Bail. 


Though Judgment be 
pie me! upon Writ of 

rror,no Execution ſhall 
iſſue againſt the Bail in 
the original Action for 
the Colts taxed occaſione 
dilat ionis executionis, 


How Bail are bound 
upon an Audita Querela. 


Wen the Lands of 
Bail become chargeable 
with the- Recognizance. 


Tae Bail ate not 
chargeablewith the Coſts 
upon a Writ of Error. 


Where the Judgment 
againſt the Principal is 
reverſed 8 
$pairiſt the Bail, they 
ny have an Aidita 
Qterela. | 

Where Common Bail 
is put in, it ſhall be 
Common Bail to all 
prifer Declarations. the 
fame Term, except E- 
jectments. 


A Bail cannot be a 
Witneſs for a Defendant. 


ding of another good Man Bail in his Room, and order the Plaintiff to 
accept of the Bail tender'd. This was done in the Caſe of the Lady 


Grey, Paſch. 1656. 


for a Bail cannot be a Witneſs, he being'toncerried in the Cauſe. 


When Special Bail is 
to be put in of Trinity 
Ard Hillary Terms. 


withit two Terms next after, but not afterwards : 
(Paſeh. 1656. B. S.) For if there be ho Ptelaration agtinſt Him with- 
tr two Terms, he 


with the Damages and Coſts in the firſt Judgment, 


ing here, where the Defendant comes in by Proceſs 


the Defendant, according to the Courſe of the 
Court, ought to put in Special Bail; ſuch Defen- 


Balf and Baſ-Betids, 2 
By Gn Chief Juſtice, If one he brought fnfb A 
this C 12 by a Heben Corps, and doth m Bail 


tlie Plaintiff mentiofled in the Retorn of the Habe 
Cup, Wherein he füll declare agrinſt the Hefen. 


may by the Courfe of the Court go at large upon 


If Judgment be affirified upon à Writ of Exfor B 
in t ene ee no Fxetutibn ſhall 
againſt the Bail in the Original Action for the Coft: 
taxed occaſione dilationis executioniss Per Magi. 
trim Livefay & altos, Ke. Paſch. 21 Car. 2. R. 
Becauſe that is not any Part of the Recognizance 
wherein they were bound. 

How Bail are bound in a Recognizance upon a C 
Writ of Auclita Quereln. Cro. Fuc. 67. pl. 5. 

Uhether the Lands of Bail are bound from the D 
Time of becoming Bail, or the Time of the Reco- 
very of the Judgment againſt the Principal, it was 
well argued, but no Judgment that I could find. 
* 449, 450, 451, 459% 

ff upon a Writ of Error are only chargeable 


not with the Coſts upon the Writ of Error. Cro. 
Fac. 636. pl. 4. 

After Judgment againiſt the Bail pen Scire Facias 
the Judgment againft the Principal is reverſed, or 
Money paid by the Principal, the Bail fhall have 
an Andita Querela. Uv. Fae: 645. pl. 8. 646. 

Ik Common Bail be put in to an Action depend- 


of the Court, (not in the Caſe of an Ejectment) 
that Bail ſo put in is liable to be Common Bail to 
all other Perſons that ſhall put in Declarations a- 
1 that Term, ſedente Curia, and not other- 
wiſe. 
One that is Bail cannot be a Witneſs for the De- 
fendant at the Trial; but in that Caſe the Court 
upon a Motion will diſcharge a Bail upon the ad- 


Elfe it would be miſchievdùs to the Defendant ; 


In any Action brought in this Court, where 


3 dant, 
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dant, in the ſeveral Terms of St. Hillary and Trinity, ſhall have Liber- 
ty to gut in good Bail at, the Suit of any. Plaintiff, before e dau 
nuancè Day to be appointed hy the Secondary after the End of tho 
Terms: And within that Time, the Plaintiff ſhall not ſue forth any 
Proceſs againſt the Defendant or his Bail upon the Bail-Bond for his 

eutance. 5 . 4h 
A * alſo it is further ordered, That in the ſeve- 1 

ral Terms of Eaſter and Michaelmas, if the Defen- and Las” LO 
dant be arreſted in London or Middleſex, upon any 
Proceſs out of this Court, the Defendant ſhall have Liberty to put in 
good Bail at the Plaintiffs Suit, at any Time within eight Days after 
the Return of ſuch Writ or Precept, and fourteen Days after the Re- 
turn of any Writ ſued out into any other County. Per Cruriam die 
Mercurii prox. poſt qui Potimanas Paſche. 11 V. R. 
B Mo h prox: fo rw ie arc Dy Vit on 1 

tue of any Proceſs iſſuing out of this Court, ſhall liable. 8 
be 3 to put in Bail for a greater Sum than | 
in ſuch Proceſs is contained; and if any Plaintiff ſhall declare againſt 
a Defendant, upon any Bail by him put in for a greater Sum thar is 
expreſſed in the Proceſs upon which the Defendant was arreſted, then 
that Bail put in ſhall not be liable to that Action: And altho' the 
Plaintiff will enter a Nolle Proſequi, or remit the Overplus Sum to 
make 9 my the Debt in the Writ, yet the Court will not allow 
It. 3 Anne, BB. K. | 
C A Man Was Bail before a Judge by the Judge's Where Bail before a 
Directions for 401. and upon the Trial the Jury Judge in 40 (. and 100 /. 
gave 100 J. Damages; in this Caſe the Bail are ©4285 are recovered. 
not liable: Becauſe they were Bail but in 401. and here the Recovery 
makes the Recognizance void. But Quære whether the Bail ought not 
to bring the 40 J. into Court? \ 

Bekoze a Scire facias is taken out againſt the when the Principal 
Bail, or before the Return of the ſecond Sci“ fa. my render hunſel in 
the Principal may render his Body to the Marthal Pcs of . 
in Diſcharge of his Bail, and enter the Reddidit ſe in the Marſhal's 
Book lying in the King's Bench Office: And then the Defendant's At- 
torney ought to get a Certificate from the Priſon, that the Defendant 
3s in Cuſtody ; and thereupon the Maſter of the 3 
Office will difcharge the Bail-Piece, by writing 10 ay ** 10 dil. 
Reddidit ſe upon it ; otherwiſe the Bail are charge- charge the Bail. 
able, notwithſtanding the Priſoner is in Cuſtody. 

Vide puſtea. | 
E Pow Bails taken in the Country ſhall be juſti- How to be juflified. 
fied. 4@& 5 V. &. M. cap. 4. ſect. 2. The Rules 4&,5 n. & H. cap. 

of Court made relating hereto, are as follow, 9 


Orders 


— — — CU — — 


oo 
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Orders concerning the Manner of taking Bail before Commiſſioners 
in the Country, and filing the ſame: 


F IRST, It is ordered, that the Bail piece ſhall be fairly drawn and A 
ingroſſed in Parchment, in the Form following, viz. 

Midd' ſſ. Johannes Doe de Iſlingt 
A. B. Attorn' pro Def. in Com? præd' Gen' Traditur in 


Ball ſuper Cepi Corp”. 
Johanni Denn de Hackney in Com' 
præd' Gen. 
Rich* Fen de Highgate in Com' 
præd Gen'. | 
Capt' & Cognit* . # 
die .. 1696. coram ad ſectam 
A. B. un' Commiſ- 
ſionar', &c. Richardi Ros. 


And in taking of the Recognizance theſe like Words muſt be uſed, B 


(vir. ) 

You [calling the Bail by their Names] do jorntl 
. 7 — undertake, "tha if the MY nA 
[naming his Name] ſhall be condemned in this Aclion, at the Suit of 
the Plaintiff [naming his Name, ] he ſhall ſatisfy the Cofts and Con- 
demnation, or render —_— into the Cuſtody of the Marſhal of the 
Marſhalſea of the Court of [King's Bench, ] or you will pay the A and 


Condemnation for him. 


And if any Bail be given upon any Action or Actions removed out C 
of any inferior Court by Writ of Habeas Corpus, and returnable 
| in the Court of [King's Bench, ] then inſtead of 
AR writing ſuper Cepi Corpus, as before, you muſt 
write ſuper Brev' de Hab' Corp; and inſtead of 
writing the PlaintifPs Name, (as aforeſaid) you muſt write, ad ſectam 
Quer in QuereP ; and the Cognizors muſt undertake, that if the De- 
fendant be condemned at the Suit of the Plaintiff or Plaintiffs in the 
Plaint, that he ſhall ſatisfy the Coſts and Condemnation, or render his 
Body, Gc. as aforeſaid, LY 


Per Secondly. It is ordered, That the Afﬀidavit for D 
A Taking of every ſuch Bail ſhall be made, 
either before ſome Judge of the [King's Bench, to whom the Bail 
ſhall be tranſmitted, or before ſome Perſon who {ſhall have Power to 
take Affidavits in Matters and Cauſes depending in the {aid Court. 
Thirdly, 


3 


Bail and Bail-Vouds. 


I _ » 4 $877 eat, my Fo | 1 1 Tf TE. 4 1 
A Thirdly, It is ordered, That all Bails taken by apy Penne | 

ie = 1 4 of forty N from 7 Che of London 

Weſtminſter, ſhall be tranſmitted to the Lord Chie . | 

Juſtice 05 the Court of [King's Bench] or to one , 7 to be tranſmit⸗ 

of the Juſtices of the ſaid Court, within eight Days 2 

after the Taking thereof; and all Bails taken by any Commiſſioner 


above the Diſtance of forty Miles from the ſaid Cities of London and i 
Weſtminſter, ſhall be tranſmitted within fifteen Days after the Tying 
thereof, unleſs all the ſaid Juſtices ſhall be in their Circuits, and thet 

as ſoon as any one of them ſhall be returned to his Chamber in one of 

the Serjearits-Inns. | 
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B Fourthly, Alſo every Commiſſioner is to have . pack tobe kept. 
a Book kept purpoſely for entring the Names _— 
the Defendant and his Bail, and of the Plaintiff, as it is in the Bail- 
iece, and the Time of the Taking thereof, and of the Name of him 
by whom ſuch Bail ſhall be tranſmitted ; and alſo the Name of the At- 
torney for the Defendant. And, 


C Fifthſy, It is further ordered, That the Plain- +... 
tiff's — * ſhall be at Liberty to repair to the Bail, * . 
Commiſſioners Book for the Names of the Bail, to 
the End that they may inquire of tlie Sufficiency of them; and if 
they are found inſufficient, they may except againſt them within 
twenty Days after the ſaid Bail is tranſmitted, and Notice to the Plain- 
tiff or his Attorney, of the Taking thereof: And in that Caſe the 
Defendant muſt either put in better Bail, or the Cogniſors of ſuch Bails 
muſt juſtify themſelves in Court, either by Affidavit taken before ſuch 
Commiſſioner that took the ſaid Bail, or by Oath made in Court, or 
before one of the Judges of the ſaid Court. 


7. Holt. 
IV. Dolben. 
W. Gregory. 
G. Eyre. 


Paſch. Quinto Georgii ſecundi Regis. 


D 15 is oꝛdered, That in every Action in this Court, where Special 
Bail is put in, and an Exception entred againſt the ſaid Bail, and 
Notice of ſuch Exception is given in Writing to the Defendant's At- 
torney, the Defendant ſhall procure his ſaid Bail to juſtify (if the 
ſaid Notice be given in Term Time) within four Days after ſuch No- 
tice, or ſhall add other Bail, who {hall juſtify within the ſame four 
Days: But if ſuch Exception be entred in Vacation Time, and No- 


Qqq tice 


_ — — - = 
b —— Br" ,» 
— 


be found then, Oc. 
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tice thereof be given in like Manner, the Bail put in, or other addi- 
tional Bail ſhall juſtify, upon the firſt Day of the ſubſequent Term. 


By the Cur. 
The ſame Term. 


Fr is ozdered, That where the Plaintiff declares for, or recovers A 
a a greater Sum than is expreſs'd in the Proceſs on which he declares, 
the Bail ſhall not be diſcharged, but be liable for ſo much as is ſworn 
to and indorſed on the ſaid Proceſs, or for any leſſer Sum, which the 
Plaintiff, in ſuch Action ſhall recover, any Rule of this Court to the 


contrary notwithſtanding. 


De Termino Hill. 13 & 14 Car. 2. R. 


Rules concerning Bails. 


5 | PAC Writs of Habeas Corpus directed to 3 
Courts near London how the inferior Courts of Londen, Weſtminſter, 


mm Southwark, and other Courts within five Miles of 
muſt give Nouce o London, may be returnable immediate. And if 
Fea the Defendant intendeth to be bailed, then upon 
or within four Days after Allowance of the Writ, the Day of which 
Allowance being endorſed by ſuch Officer as allows the une on the 
Back of the ſaid Writ, Notice is to be given in Writing of the Names 
and Additions of. the Bail, the Time when, and the Judge before 
whom the ſame 1s intended to be put in, to the Plaintiff or his Attor- 
3 ney, or him that cauſed the Plaint to be entred; 
If Plaintiff is not to or if none can be found, then Notice of the Pre- 
miſſes to be left in Writing with the chief Clerk 
of the inferior Court, or His Deputy by the Party that tenders the 
Bail or his Attorney, and Oath made thereof, otherwiſe the Bail not 
* to be taken, and a Procedendo granted if deſired 
of Notice. = before Bail accepted. That if no Bail in ſuch Caſes 
be put in within eight Days after the Habeas Cor- 

pus allowed in thoſe Courts, when it is returnable 

immediate, a Procedendo may be granted by any 

: Judge of this Court, if defired before Bail taken. 

Bail taken de bene e. And if Bail be taken in the Abſence of the Plain- 
tiff or his Attorney, the ſame is to be taken de 

Dave bien for Er. ene eſſe. And if no Exception be taken with- 
ception, s. in twenty Days after the Bail taken, Notice 
having been given as aforeſaid, then the Bail to be 

delivered out to be filed. That if Bail upon a 

Habeas Corpus be taken before a Judge at his 

3 Chamber, 


* 


Chamber, and not diſaſſented unto, if not filed 
within four Days after the dene Days, a Proce- 
dendo may be granted upon Certificate that it is not 


filed. That in Term Time the Plaintiff in the 


A Procedendo 2 


inferior Court may ſpeed the Defendant to put in Rules givents putin 


and to file his Bail by Rules given in the Bill of & file 

Pleas. And if not filed according to the Rules, 

upon Certificate thereof, a Procedendo to be grant- 

ed. That all Writs of Habeas Corpus returnable |; H- Gor? how return- 
in Court be returnable at a Day certain. That up- _ 

on Bail taken of Perſons in Cuſtody the Judge's Bail taken to be filed. 
Clerk to deliver the Bail to the Prothonotary to 

be filed if aſſented unto. And to that End the 
Prothonotary's Fees to be depoſited, but the Pri- No Diſcharge till Bail 
ſoner not to be diſcharged until the Bail be aſ- *E#==9o. 

ſented unto, or over-ruled in open Court. 
| | Orl. Brideman. 
Rob. Hyde. 

Tho. Tyrrill. 
Sani. 1 


De Termino Sanctæ Trinitatis Anno primo 
Guilielmi & Mariæ. 


A Deteas very many Miſchiefs and Inconve- Concerning putting 
niencies do ariſe unto the Plaintiffs in 3 with dhe proper 
Cauſes depending in this Court, whoſe chief De- 
ſign in bringing their Actions is many Times to get good Bail there- 
unto, and thereby to ſecure their Debts, It is ordered, this preſent 
Trinity Term, that the Defendant or their Attornies, who ſhall here- 
after put in any Bail to any Capias ad reſpondend' or other Filacer's 
Writ, ſhall duly have Recourſe to the proper Filacer, in whoſe Office 
ſuch Bail ought to be entred, and ſhall with him or his Clerk either 
come into this Court, or with him or his Clerk attend one of the 
Judges thereof to take the ſame ; and in Caſe any 
Filacer's Bail ſhall be taken contrary to this Order If any Filacer's Bail 
(except it be taken in the Circuit, which, if deli- XX — _ 
vered to the proper Filacer by the firſt Day of the Circuit, Os. 
ſucceeding Term, that ſo he may have Time to 


enter it upon Record, ſhall be as good as ſuch as 

are taken, as is above ordered) this Court will The Court will puniſh 
puniſh ſuch Contempt; and in order to make the the Contempt. 
Attorney for the Defendant vigilant in his Client's 

Buſineſs, this Court doth further declare, that where any Filacer's 
Bail is taken without the proper Filacer, it is as no Bail, and the 
EE : „ Bo Plaintiff 
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Tho. Rokeby. | 


. 


* 
by 


Orders to be obſerved by Commiſſioners, impower d by Commiſſion; 
in Purſuance of an Act of Parliament for taking Special Bails 
in the Country, upon Actions and Suits depending, or to 
be depending in their Majeſties Court of Common Pleas at 


Weſtminſter. 


ISC, It is ordered, That before any Bail 
That a true Copy of be taken by Virtue of the ſaid Act, a true 
the Writ be on Parch- Copy of the Writ on Parchment to which the De- 


net heren eacroſied, fendant is to put in Bail, ſhall be brought to the 


as in this Rule. Commiſſioner 
| and thereupon the Recognizance or Bail-piece ſhall 
be fairly drawn and engroſſed on the ſaid Parch- 
ment Copy, in this or the like Form, as the Caſe 


ſhall be, viz. 
A. B. Atorn' pro Manucaptores Fobhannes Denn de Blackbarneſley in 
Defeat!” Paroch. de Settle in Com. Ebor. Gen. & Richar- 
dus Fenn de eadem Gen. 
Pars ipſa in xx |. 
Urterque M. in xl. 


Capt. & 2 dec imo die Martii Anno Dom. 1692. 


de bene eſſe coram me A. B. Un' Conimiſſionar. 


It the Defendant be not preſent, then the Bail are uſually bound in 
double the Sum in the Writ, otherwiſe only ſingle. 


The Condition of which ſaid Recognizance ſhall be to this Effect, D 


vix. 
Tou (naming the D os 5 
— tbo „ (naming the Defendant if preſent) do ac 


8 knowledge to owe unto the Plaintiff xx I. And you 
* cam the Bail) do ſeverally acknowledge to owe 
unto the ſame Perſon the Sum of X I. a. piece, to be levied upon your 
ſeveral Goods and Chattels, Lands. and Tenements, upon Cmdiion 
that if the Defendant be condemned in the ſaid Aion, he ſhall pay 
#he Condemnation, or render himſelf a Priſoner to the Fleet for the 
ſame ; 

3 


Hen. Pollexfen; 
Foh. Powe 8 09 


6 F 
A 
| 


efore whom ſuch Bail is to be taken; 


4 


B 


C 
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ſame; and if he fail ſu to do, You (naming the Bail) do undertake to 
do it for him. | 
A Secondly, It is ordered, That the Affidavit of 
the due Taking of every ſuch Bail ſhall be made 1 ** 
either before ſome Judge of the Common Pleas to 2 
whom the Bail ſhall be tranſmitted ; or before ſome Perſon who ſhall 
have Power to take Affidavits in Matters and Cauſes depending in the 
ſaid Court. 

B Thirdly, It is ordered, That all Bails taken by 
any Commiſſioner within the Diſtance of forty .. 
Miles from the Cities of London and Weſtminſter, 
ſhall be tranſmitted to the Lord Chief Juſtice of the Court of Com- 
mon Pleas, or to one of the Juſtices of the ſaid Court, within ten 
Days after the Taking thereof; and all Bails taken by any Commiſſio- 
ner above the Diſtance of forty Miles from the ſaid Cities of London 
and Weſtminſter ſhall be tranſmitted within twenty Days after the Ta- 
king thereof, unleſs all the ſaid Juſtices ſhall be in their Circuits, and 
then as ſoon as any one of them ſhall be returned to London out of 
his Circuit. 

C Fourthly, Alſo every Commiſſioner is to have 
a Book kept purpoſely for entring exactly the Names 
of the Defendant and his Bail, and of the Plain- 
tiff, as it is in the Bail-piece, and the Time of the Taking thereof, 
= and the Name of _ by _— _ ogg be tranſmitted. 

Fifthly, It is further ordered, That the Plain- Gin pho 
tiff's Ane ſhall be at Liberty to repair to the e on Anwar gh 
Commiſſioners Book for the Names of the Bail, to n againſt 
the End that they may enquire of the Sufficiency *. Fail, Gt. 
of them; and if they are found inſufficient, they may except againſt 
them within twenty Days after the ſaid Bill is tranſmitted, and Notice 
to the Plaintiff or his Attorney, of the Taking thereof: And in that 
Caſe the Defendant muſt either put in better Bail, or the Cognizors of 
ſuch Bail muſt juſtify themſelves in open Court, either by Affidavit 
taken before ſuch Commiſſioner that took the ſaid Bail, or by Oath 
made in Court, or before one of the Judges of the ſaid Court. 


How to be tranſinite 
d, and when. 


Every Commiſſioner 
to keep an entringPook. 


Geo. Treby. 
Ed. Nevill. 
Fohn Powel. 
Tho. Rokeby. 


Rrr 
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De Termino Sancti Hill. Anno nono Anne 
Reginæ. 


For Settling the Practice in Relation to Proſecutions on Bail. Bonds. 


W DEREAS ſeveral Motions have been made in this Court A 
againſt the undue Proſecutions had upon Bail-Bonds, in ha- 


ving the ſame put in Suit before the Defendants could have a reaſon- 
able Time of putting in Bail in the Original Actions; and the 
Time for putting the ſaid Bonds in Suit not appearing to be fix'd 
and limited, whereby the Practice of the Court in that Caſe is become 
doubtful and uncertain. Now for the Information of all Practiſers 
touching the ſame, this Court doth think fit, and ſo order, that no 
Bail-Bond taken in London or Middleſex, and by Virtue of any Pro- 
ceſs iſſuing out of this Court, ſhall be put in Suit till after four Da 

excluſive of the Appearance-Day of every Return, upon which the 
ſaid Proceſs ſhall be returnable, and that no Bail-Bond taken in any 
other City or County, by Virtue of ſuch Proceſs, ſhall be put in Suit 

till after eight Days excluſive of the Appearance-Day of any ſuch Re- 
turn, upon Pain of having all Proceedings made upon ſuch Bail-Bonds 
to the contrary thereof, upon Motion made to this Court for that Pur- 


poſe, ſet aſide with Coſts. 


Communi Banco. 


Michaelmas Term, in the 6th Tear of the Reign of our Sovereign Lord 
King George the Second. 


, : DEREAS, by a Rule of this Court, 
WP. ne by _ made in Hillary Term, in the ſixth Year 
mitred in ten Days, if of the late King George the Firſt, It was among 


bp — LE other Things ordered, That all Bails taken by 
if above. Commiſſioners, purſuant to the late A& of Parlia- 


ment, for taking Special Bails in the Country, 
ſhould be tranſmitted to the Lord Chief Juſtice, or to one of the 
Juſtices of this Court, viz. Every Bail taken within forty Miles of 
London within ten Days after the Caption thereof, and every Bail 
taken above forty Miles from London, within twenty Days after the 
Caption thereof, unleſs all the Juſtices ſhould be in their Circuits, and 
then as ſoon as any one of them ſhould be returned out of his Circuit, 
and after ſuch Tranſmiſſion, ſhould be forthwith delivered to, and 
filed with the proper Officer to be entred upon Record ; or otherwiſe 
it ſhould be as no Bail, and the Plaintiff at Liberty to proceed on the 


Sheriff's Bond, as if no ſuch Bail were ever put in. And whereas 8 
ſaid 


2 
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ſaid Rule hath proved ineffe&ual, and ſeveral Abuſes are daily 
committed by Defendants Attorneys ſuppreſſing ſuch Bails, or neg- 
lecting to file the ſame by the Time limited in the ſaid Rule, to the 
manifeſt Wrong and Injury of the Plaintiffs in ſuch Actions, and in 

Contempt of this Court; now for the remedying thereof, It is Ordered, 
That from and after the laſt Day of this preſent | 
Michaelmas Term, all Bails taken before any Com- | Ortherviſe ſhall not | 
miſſioner in the Country ſhall be tranſmitted and out leave of the Court. 
filed with the proper Officer, according to the ſaid 
Rule, and that no ſuch Bail ſhall be received or filed, unleſs the ſame 
be tranſmitted within the reſpe&ive Times appointed by the ſaid Rule, 
without Leave of this Court firſt had obtained. 3 
er Cur's 


Communi Banco. 


The ſame Term. 


A EREAS it has been uſually praiſed 1 a 

Win nm che RI Bae by the 1 — 
have been taken, that if the Bail taken by the She- above, yet they may be 
riff be put in above, that ſuch Bail ſhall not be Peg 
excepted againſt, but ſhall ſtand good and abſolute; and whereas ſuch 
Practice hath been found to be inconvenient in many Inſtances. It is 
therefore Ordered by the Lord Chief Juſtice, and the reſt of the Juſ- 
tices of this Court, that from and after the laſt Day of this preſent 
Term, in all Caſes wherein Bail Bonds ſhall be taken, and the ſame 
Bail is put in above, the Plaintiff may except againſt ſuch Bail, / 


Per Cut”. 


Commum Banco. 


The ſame Term. 


B IT is ozdered by the Lord Chief Juſtice, and | No Attorney to be 
the reſt of the Juſtices of this Court, That 
from and after the laſt Day of this Term, no Attorney of this or any 
other Court, or any Perſon practiſing as ſuch, ſhall be Bail in any Suit 
or Action depending in this Court. 
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Bail on Writs of Er- 
ror to be perfected in 
four Days. 
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Communi Banco. 


The ſame Term 


DEREAS the Rule made in Trinity A 
Term, in the third and fourth Years of 


his preſent Majeſty's Reign, for obliging Defen- 
dants to perfe& their Special Bail within four Days after Exception 
taken, has anſwered the Ends for which it was made; but no Provi- 
ſion has been yet made, touching Bail put in on Writs of Error. It zs 
therefore Ordered, That in all Caſes whans Bail ſhall be filed on Writs 
of Error, ſuch Bail ſhall likewiſe be perfected within four Days after 
Exception taken thereto, or in Default thereof, the Clerk of the Errors 


of this Court ſhall Non-Pros ſuch Writ of Error. 
| Per Cur”. 


Bail may plead Pay- To a Scire facias againſt Bail, they plead Pay- B 


ment of the Sum reco- 
vered, but not of a leſ- 
ſer Sum. 


ment and Acceptance in Satisfaction of a leſſer Sum 
than the Judgment; and naught. For altho' the 
Bail may plead Payment to the Plaintiff, in regard 


the Condition of the Recognizance is to pay the Condemnation Mo- 
ney, or render the Body; yet the Bail ſhall not plead Payment of a 
leſſer Sum in Satisfaction after the Money became due. 2 Lev. 212. 


Two became Bail, and 
Judgment againſt them, 
and a Capias ad Satisfa- 
ciendum ſued our a 
one of them, and good. 


Two became Bail, and Judgment was had againſt C 
them upon a Scire facias, and a Capias ad Satisfaci- 
endum was ſued out againſt one of them only; and 
held good : Becauſe the Judgment 1s not a Judg- 
ment to recover, but to have Execution, and is to 


be according to the Recognizance, joint or ſeveral. But where the 
Judgment is joint, ſo ought the Execution alſo ; but the Recognizance 


Joint and ſeveral. 


Ca pias ad Satisfaciendum 
will well lie, tho' the 
Recognizance is to be 
levied de Terris Q Catal- 
lis, 


Debt lies upon a Re- 
cognizance enter'd into 
by Bail. 

When the Court will 
Bail a Priſoner, who ap- 
pears in Court upon a 


Return of a Habtas Cor- 


Fus. 


here being joint and ſeveral, altho* the Scire facias 
be joint, yet the Execution may be ſeveral. 1 Lev. 
226. Note, tho' the Recognizance be to levy de 
Terris & Catallis, yet Execution of the Body is 
good; becauſe it is the Law and Uſage of the 
Court. Bid. 

An Action of Debt lies upon a Recognizance ta- D 
ken of Bail to an Action in C. B. Cro. {46 45. pl. 14. 

The Court will not bail one, that appears in 
Court upon the Return of his Habeas Corpus, before 
the ſame be filed, and they have conſider'd thereof 
to inform themſelves, whether he is bailable by the 


Law or not: For before that, it doth not appear judicially to the 


Court for what Cauſe the Party ſtood committed. 


An Infant cannot be 
Bail, 


One under Age is not to be admitted to be Bail F 
for another; becauſe he cannot enter into a Recog- 
nizance. 

2 The 


A The putting in of a Declaration, arid the Ac- 


B 


C 


Law is alterd 


D 


Bail and Bail-23dnds; 


#7 of © 
F 
What fhall be an Ar- 
ceptance in Law of the 
Bill. 


ceptance of it by the Defendant's Attorney with 
the Privity of the Plaintiff's Attorney, is counted 


* 


an Acceptatice.of the Bail. For by accepting of the Declaration, he 


— 
- 


admits the Defendant to be in Court, and takes upon him to plead. _ 
After Bail put in before a Judge the Plaintiff How to except againſt 
hath twenty Days Time to except againſt it; which Bail at a Judge's Cham- 
Exception "muſt be entred in the Bail-Book at the * f 
Judge's Chamber, at the Side of the Bail, there put in, in this Man- 
ner, viz. I do except againſt this Bail: J. A. Attorney pro quer. And 
you muſt put the Day when you enter your Exception. But if there be 
no ſuch Exception entred in the Bail-Book, then the Defendant's Ar- 
torney may take the Bail-Piece away from the Judge's Chamber, arid 
file it nolens volens the Plaintiff's Attorney (and ſo may the Plaintiff's 


Attorney alſo.) 


And if the Defendant doth not file it in Time, he in- 
curs the Penalty of 5 4. Mich. 17 Cat. B. R. pet Cur. See ſome Alte- 


ration made in this Rule, by another Rule made fince. 


Ik a privileged Perſon in this Court do bring 


an Action here for his Fees againſt another Perion, 
by the Courſe of 


(who is not privileged) he might | 
the Court have ſpecial Bail to his Action, whether 
there be Cauſe of ſpecial Bail or not. But now the 

by the Act of the 12th of King 
Geo. 1. 5 e | 


One that is outlawed and arreſted upon tlie 


Outlawry, may, by Virtue of a late Statute made 


7 & 8W.3. cap. II. take an Attorney's Hand for 
is Appearance, or if it requires Bail, the Sheriff 
muſt take a Bail-Bond with two Sureties, to appeat 


in Court at the Return of the Writ, and to do ſuch 
Things as ſhall be hs ores by the Court. Alſo he may by the ſame 
t 


1 


Statute reverſe the Ou 
in Perſon, (as formerly) not to put in Bail, except 
where ſpecial Bail ſnall be ordered by the Court. 

Ik the Judgment recovered againſt the Principal, 
be reverſed by a Writ of Error brought by him, 


his Bail may have their Writ of Audits Querela to 


cipal is in the Law a Diſch 


diſcharge themſelves. For a Diſcharge of the Prin- 
arge of the Bail. But 


the Bail cannot have any Advantage of an Error in 


F 


the Judgment againſt the. Principal; becauſe he 
cannot bring a Writ of Error upon it. 

Ns Bail to be put in upon a Writ of Error up- 
on Debt, upon a Judgment recovered upan a Bond, 


with Condition to perform Covenants. 1 Lev. 260. 


Becauſe the Words of 
of Money only. 


the Statute are for Payment 


Ser 


There ſhall be Special 
Bailto an Action broight 
by an Attorney fot his 


The Sheriff may take 
4 Bail-Bond, or an At- 
torney's Hand, for the 
Appeafance of the De- 
fendant upon an Out- 
lawry. 

7 & 8 N. 3. cap. 1 t. 


awry by Attorney, and is not obliged to appear 


7 & Sd. cap. 11. 


Audita Querela lies for 
theBail, where the Judg- 
ment is revers'd by the 
Ptincipal. 968 


Bur the Bail eannot 
have any Advantage of 
an Error in the Judg- 
ment againſt the Prin- 
cipal. 


No Bail upon a Writ 


of Error upon a Bond to 
perform Covenants. 


Tut 
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Se?* facias againſt the But if you ſue out a Sc?” facias againſt the Bail A 
wy Sn upp „ upon their Recognizance 4 before a judge of 
be taken in Court. this Court, though the Action is laid in London, 

or in any County of England, yet the Sci” facias 
muſt be in Middleſex : Becauſe the Recognizance is ſuppoſed to be 
taken at Weſtminſter where the Court fits. 3 Anne B. R. | 

' Otherwiſe upon be- But upon a Recognizance upon a Writ of Error, B 
ing Bail upon a Writ of it is otherwiſe: Becauſe the Bail is taken at a Judge's 
v Chamber. 3 Anne B. R. | 

Where Bail are dif- An Original is ſued out in London, and Bail put C 
charged, by declaring jn, and the Declaration laid in another County. 
WR on oi good againſt the Defendant ; but his Bail are 
diſcharg'd, and not liable to a Scire facias. 3 Lev. 235, 245. 

A Bail-Bond dated be AQ Ball⸗Bond is dated before the Return of the D 
_ pu nor * — Writ, but not ſealed and delivered until the Day 
Wes, ne Return after the Return. The Plaintiff brings an Action 

upon this Bond. The Defendant craves Oyer of 
the Condition, and pleads, That the Bond was 

A void Bond. Primo deliberatum the Day after the Return of the 

2 | Writ, Abſque hoc that it was delivered the Day it 
bears Date; This was held to be a good Plea, and Judgment was 
given for the Defendant, Hif. 5 V. &. NM. B. R. 

Recognizance forfeird A Man brings a Writ of Error, and puts in Bail E 
hy not afligning Er- to proſecute it with Effect; if he doth not aſſign 
8 | his Errors, and ſue out a Sc? Fa" ad audliendum 
Errores, this is a Forfeiture of the Recognizance. 1 Rol. Rep. 329. 

When Bail is to be Bäll is taken only when the Matter Nat indif- F 
taken, and when not. frenter, and not when the Offene is open and 

manifeſt, 2 Inſt. 189. 

Where the Plaintiffin If an Audita Querela be founded upon a Deed G 
pn endita Querela may or Record, the Phintiff may be bailed ; but if 
N upon Surmiſe of a Matter of Fact only, he cannot. 

8 5 I Roll. Rep. 132. 
Where upon a Capias Mhere the Defendant, taken upon a Capias in H 
N Withernam, ſhall be bailed after an Elongatus re- 

turned. See Title Homine Replegiando. 

Who may take Bail Bail for Appearance only may be taken by a I 


for Appearance,and who Serjeant at Mace, but Bail to the Action muſt be 
2 * n Judge of the Court. C. * 94, 95. 


Muſt be taken in Court Ball taken upon an Audita Querela where the K 
upon an Audita Querela, Plaintiff is in Execution, muſt be taken in open 
de Court. 1 Bulſtr. 140. and the Recognizance muſt 
be to render his Body to be impriſoned as he was 
before. Dyer 193. Margine. | 
The pleading of a In the pleading of a Render of the Principal, L 
Render of the Principal. the Bail muſt lay, Quod venit hic in Curia, O in 
eadem Curia reddidit ſe cuſtod' Mar' Mareſe* in 
exoneratione Manucaptorum ſuor', & per eandem 
Cur? CommilſJus fuit, Co 3 Bulſtr. 192. 1 
3 n 


How the Recognizance 
to be. | 
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A In pleadin of a Render, the Defendaut muſt Nuſt conclude Front 
conclude his Flea, prout putet per Recordum; for /t her Kecerc un. 
this is not to be tried per Pais, but per Recordum. 

Hob, 210. Latch. 149. Mo. 888. pl. 1249. 

B Judgment againſt the Principal and Debt brought Reader in Diſcharge. 
upon the Recognizance againſt the Bail, and not a 
Sci” fa” as uſua The Defendant pleaded that they rendred the Body 
before the Return of the Latitat upon which they were arreſted : And 
this was held as good as a Render before the ſecond Return of the Sci 
fa. Carthew 415. 

C A Foreigner was outlawed, and it was denied | Bail oa a Writ of 
to reverſe it, upon Affidavits that he never was in . | 
England; and his Ship being taken upon a Capias 
utlagatum, a Writ of -Error was brought, and by this Means tte 
Plaintiff got Bail. Carthew 459. | 

D @Hhere the Bail may aver againſt the Record. Record. 

Carthew 404. . 
E And on Removal by Habeas Corpus where ſpecial Execution. 
Bail was below, he ſhall give Bail to appear with- 
in two Terms, but not to pay the Condemnation. N 
Ibid. | g | £1 EET 36s 4 192 } . 

F One charged in Cuſtody of the Sheriffs of L. Diſcharg'd for want 
was diſcharged on Common Bail for want of pro- „f Hrocceding. 
ceeding in two Terms, by 4 & 5 V. 3. Kell. 

98, 99. 1 „ i 1 15711 dg 20 755. 

G 498 Action on a Replevin Bond, common KReplevin. 
Bail ſhall be admitted. Salk. 99. 2471 

H @The Merits of the Caſe not ta be examined into Merits. 
upon Bailing. Vide ſupra 7. 4 

I At the Sheriff rakes inſufficient Bail for Appear- Sheriff. 
ance, and the Plaintiff refuſes it, he is liable to an 
Action, and may be alſo amerced. Salk. 99. | 

K The Sheriff may take Bail-Bond on Attachment Bail-Bone. 
for Contempt, but the Proſecutor may refuſe to 
accept it. Salk, 608. 2077 dp dat WE OT TBe 

L But if in either Caſe the Plaintiff take an Aſ- Bail-Bonde. 
ſignment of the Bail-Bond, tho? inſufficient, the 
Court will not amerce. Salk. 99,”  _ 

M A. recovers in three Actions, wherein were Several Defendants, 
three Bails; the Defendant rendred himſelf, and | 
one of the Bails entred an Exoneratur on the Bail-Picce ; this does not 
diſcharge the reſt till Exoneratur entred for them alſo. Salk. 98. 

N So 4. on a Judgment againſt him renders him- Bender in Diſcharge. 
ſelf, but gives the Plaintiff no Notice, nor diſ- 
charges the Bail-Piece; and the Plaintiff on Sci fu 
got Judgment againſt the Bail, and the Murt would 
not relieve, becauſe no Exoneraturentred. Salk. 
101. — : 


o 
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Render in Diſcharge. | 


_ Tho? a Render before Return of the Latitat is A 


not pleadable to an Action on a Recognizance of 


Bail. Salk. 101. 


The like. 
Error. 
Commitment by Houſe 
of Lords. 


© The like. 


Treaſba of Murder, 


Scire facias. 


Where Judgment not 
to be ſer aſide, 


Bail diſcharg'd. 


Perſons bail'd for 2 
Fault in the Commit- 
ment. 


Bail and excepting 


thereto. 
Uſury. 


— 


Special Bail. 


pet the Court Ex officio allowed it on a Latitat B 
as well as on a Sci fa and denied the Caſe of 


Miles and Bateman. 3 Leb. Salk. 101. 
Writ of Error by the Bail tam in redditione ju- C 


dlicii in the original Action, quam in adjudicatione 


executionis againſt them; this was quaſhed, becauſe 
the Bail cannot have a Writ of Error in redditione 


judicii. Carthew 447. | 


The Court of B. R. refuſed to bail Lord Danby, D 
who upon an Impeachment was committed by the 
Houſe of Lords. Skinner 56 © 

Where a Party is committed by Order of the E 
Houſe. of Lords upon a Prorogation, he may be 


bailed. Bid. 
It is ſaid that no Man can demand de jure to be F 


bailed in Caſe of High Treaſon, and that in Mur- 
ther to Bail or not, is diſcretionary. hid. 

A Sctre Facias may be brought againſt the Sur- G 
vivor of two, Bail being upon a Recognizance, o- 
therwiſe upon a Judgment, for there it is joint. 

mer 100. ©: | 

After Judgment in a Sc? f#* againſt the Bail, H 
the Court will not fet aſide pre e e becauſe 
the Principal is committed in Execution; but this 
ſhould have been pleaded upon the Sc? fa. Skin- 
ner 120. * | 

Upon the Removal of a Cauſe by a Habeas | 
Corpus, the Bail in the inferior Court are diſchar- 
ged. Skinner 245. | TIE 2755 

Mhere the Warrant of Commitment did ex- K 
preſs it to be for aiding and aſſiſting Sir 7. M. who 
was charged with High- Treaſon, to eſcape; yet 
becauſe it did not expreſs the Species of Treaſon 
for which Sir F. M. was charged, it was held not 
good, and for this Reaſon the Parties committed 
were bailed. Skinner 596, 97, 98, 99. 12 

See the Rules of Practice about putting Bail L 
and excepting thereto. Salk. 98. FEE 

In Debt on Bond, tho' the Defendant ſays it M 
was uſurious, or per dureſs, it ſhall not excuſe from 
Special Bail. Salk. 100. : it 

Special Bail was allowed in an Indebitatus N 
Aſſumpſit, fo for Money won at Play. Per Holt 
. oc | SC bis 

3 


"out 


A ut not in Debt on Bond to-perform C nants; Bond to perlorm bo 
2 Reſpect to the Breaches and the 2 3 
be 1 Meaſure of which ſhall be taken 
laintiffs Oath) it may. Salk, 1. 
B 1 B. K. if the Sum recovered exceed the Sum A. eien. 
in the Ar etiam Billa, the Bail is not liable. Sal. 
182. A 
C On Removal by Habeas Corpus ſpecial Bail muſt —=Habeas Cori, 
be given in here, except in Caſes of Executors, 
Salk, 98, 101, 102. | 
D But on ſuch Removal the Court will examine The like. 
the Cauſe of Action and take Bail accordingly: Ihid. 1 21 
E And on Removal out of an inferior Court, che Acceptance of Bail. 
Plaintift is bound to accept tlie Bail below, except 


in London. Salk. 97. | 
F Fon the 8 of Bail in London is at the ne Excepting againft 


Peril of the Clerk who is reſponſible, and Plaintiff * 
can't except there. hid. 
G Jn Debt againſt Executor on a Judgment ſug- Executoti 
geſting a Devaſtavit, he ſhall give Bail, for there 
che Action is in the Deber detinet. Salk. 98. . 
H Ca. Sa. againſt the Principal, and non eſt in- Render. 
ventus returned, yet the Court will receive a Ren- 
der in Favour of the Bail. 3 Salk. 56. | bo 
I Ghere the Bail may plead. the Death of the Death of Principal. 
Principal. 3 Salk. 357. 
K Bail in a Writ of Error cannot render the Error. 
Princi pal. Bid. 


L After the Plaintiff bath abveveed an u Aſſignment Bail-Bond: 
of * Bail-Bond, tlie Sheriff ſhall not be amerced. 
f 
M One in Erecntitri for blur, is not bailable. Uſurx. 
3 Salk. 58. 
Bail for ſeveral De- 


N Judgment againſt Saal Defendants, ſome ſur- —_ 
render themſelves, yet the Bail are liable as to the © 
reſt; but if they are taken by the Plaintiff, and 
- ſo not ſurrender, 5 he the Bail are not liable as to 
the reſt, 3 Salk. 158. 3 

O Ok a Sire facias againſt the Bail. See 3 Salk. Scire factas: 
295, 296, 320 

P Ball taken 5 in Execution, and ying part of the Part er the Money 
Money, the Plaintiff may rubs pe gainſt the Prin- paid. 
cipal for the reſt. 3 Salt. 158. b „ 

Q Ot Bail in Petty 1 Xa Comberb. 40801 ” Petty Treaſon. 

R Foz Bail on the Habeas Corpus Act, ive fol FA Habeas Cor pus. 
Comberb. D6y (( 5 

8 UG here it is ſaid the Gun may bail in Trea- Treaſon. 


fon, Murther, Gc. Comberb. 6. #5 298, 1 
2777 1 Juſtices 


Bail and Wall- Bonds. 


Juffices of Peace can't bail for 
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Burglary, & c. A 


— Comberb. 105. vide 298. 


— ere Surrender of the Principal before the B 
| 7 Day or Appearance ſhall be a Diſcharge of the Bail 
| = by the Appearance, Comberb. 4. n 
| h Plea by Bail. Bail can't plead a Writ of Error pending. Com- C 
berb. 295. 8 
| | Bail oa Writ of EG gy 1 an Obligation for Payment of Mo- D 
— ney and Performance of Covenants, and a Writ of 
Error brought, there needs no ſpecial Bail. Cn. 
berb. 105. LAS. | 
The like. P1incipal and Bail joining in a Writ of Error, E. 
tis ill. Comberb. Ic8. | "T&F 
Ok Bail in Error, & c. vide Comberb. 105, 108, F 
118 
Bail in Murther, Oc. The King's Bench may bail in Murther, & c. at G 


Diſcretion, but Juſtices of the Peace ought to com- 
mit, though it be found _ Manſlaughter before 
EE EEE the Coroners. Comberb. 298, 299,——1C6, Il. 
High Treaſon. - A Pꝛiſoner for High Treaſon might be bailed H 
at Common Law when he had lain long, and his 
Health in Danger. Comberb. 20. fee 111, 


Common Bail. Common Bail is only neceſſary where the De- 1 
claration does not agree with the Ac etiam. Com. 
berb. 131; | 

| Recognizance ſuable Bail in the Admiralty may be ſued in that K 
124 —— Court on their Recognizance there. Comberb. 151. 


Number of Sureties. Mote, Four Sureties were Bail in Lord Banbury's L 
Calc. Comberh. 278. hho 

Soldiet. And ſee there where a Soldier tho' committed M 

by his General, was bail'd. 5 

Scire facias againſt See a Scire fatias againſt Bail, on an Eſcape N 

r of one committed for Treaſon. Comberb. 385, 

Ok filing Bail-Pieces, vide Comberb. 263. O 

Error in Parliament. On Error in Parliament of a Judgment affirmed P 
in B. R. new Bail is required. Salk. 97. 

Foz the firſt Bail does not extend 10 Coſts aſ- O 
ſeſſed in the Houſe of Lords, therefore a new Re- 
cognizance is to be. id. | 

Treaſon or Felony. One committed for Treaſon or Felony, is to R 

| enter his Prayer on the Habeas Corpus Act, to be 
tried the firſt Week of the Term, or Day of Seſ- 
fions after his Commitment, Salk. 103. 

The like. But if an A& ſuſpends the Power of Bailing $ 
for a Time, there he need not enter his Prayer 
till the firſt Week in Term, or Day of Seſſions, 
after the Expiration of ſuch Act. 161d. 


Pet 


3 


Bail and Wail⸗Wonds. 265 
A Pet the Lord Ailecbury was bail'd, though no Prayer entred in 
Time, becauſe long impriſoned, Trial delayed, and Life in Danger: 


Falk. 104. "ap" FP On” 
One committed for aiding an Eſcape of D. committed for Treaſon, 
was bail'd for Default of Proſecution. Salk. 103. 3 
C One indicted of Murther ought not to be bail'd upon Affidavits of 
- the Evidence. Salk. ioſj .... 8 5 
D But one found guilty of Murder, by the Coroner's Requeſt only is 
bailable: contra if indicted. Bid. ee 
E One indicted of Murder and found guilty of Manſlaughter not 
bailable before he has his Clergy. Salk. 103. FP 
F Pet Liſe who was indicted of Murder and found guilty of Man- 
ſlaughter, was bail'd befdre he had his Clergy. hid. 
So in an Appeal of Murder, and found guilty of Manſlaughter, 
one was bail'd before Clergy. 8 Salk. 61, 62, | 
H M. committed for forging Indorſemerits on Bank Bills, bailed on a 
Habeas Corpus, becauſe it was only a great Miſdemeanor. Salk. 104. 
I But upon Error of a Cönviction for a fofcible Deteiner, the De- 
fendant was refuſed to be bail'd.. Salk. 106; 
K So becauſe the Party was in Execution for the Fine (i. e.) 160 |: 
tho' the long Vacation coming on: Lid. 
L Pet one taken on an Excom* Cap” is bailable while the Return of 
the Habeas Corpus is under Confideration. Salk. 105. : 
M See there the Manner of the Entry of ſuch Bail and Condition of 
the Recognizance, Did. i 3 
N Bailing while a Matter is under the Conſideration of the Court, 
is diſcretionary, and the Court will refuſe it if he pleads a falſe Plea. 


Salk. 106; 


Bailiff, 


The ſeveral Sorts of F Bailiffs there are thee Sozts, viz. A 
* 0 * Lailiffs of Liberties, Sheriffs Bat- 
liffs, and Bailiffs of Loꝛds of Manoꝛs: 

| Balliffs of Liberties are thoſe Bailiffs 

who are ko execute the. Sheriff's P2oceſs within their Liberty: 
Sheriffs Bailiffs are thoſe who are quaſi Servants to the She- 
riffs, to execute theit Marrants: Bailiffs of Lozds are to col- 


let their Rents, and levy their Fines and Amercements. 


Sheriff himſelf, not 


his Bailiff, an Officer of - 


the Court. But Bailiff 
of a Liberty the Court 
will take Notice of. 


But Sheriff's Bailiff 
ſhall be puniſh'd for Miſ- 
behaviour in executing 
the Proceſs of the Court. 


No Warrant of At- 
torney for a Judgment 
to be taken of aParty 
under an Arreſt, unleſs 
an Attorney be preſent 
at the ſealing of it. 


Where a Bailiff may 
execute a Writ. 


Where a Return of a 
Reſcue our of the Cuſto- 
dy of a Sheriff's Bailiff, 
is good; 


I Sheriff's Bailiff is not an Officer of the Court; 
but the Sherift himſelf is the Officer that the Court 
takes Notice of : But the Bailiff of a Liberty is ſuch 
an Officer as the Court will take Notice of. Paſch. 
23 Car. 1. BK 3 

But if a Sheriff's Bailiff miſbehave himſelf in 
the Execution of the Proceſs of this Court, this 
Court will puniſh him for ſo doing. 

No Bailiff or Sheriffs Officer ſhall preſume to 
exact or take from any Perſon, being in his Cuſtody 
by Arreſt, any Warrant to acknowledge a Judg- 
ment, but in the Preſence of ſome Attorney, who 
then ſhall ſubſcribe his Name thereto, upon Pain 
of being ſeverly puniſhed. Paſch. 15 Car. 2. Reg. 

Note, This is a ſtanding Rule. | 

A Batliff may execute a Writ out of the Hun- 
dred where he is Bailiff, (Paſch. 23 Car. 1. B. R.) 
For he is Bailiff all the County over, if he be the 
Sheriffs Bailiff; and not only a Bailiff of ſome 
Liberty within the County. 

A Reſcue returned extra Cuſtodiam of a Sheriff's 
Bailiff, is good, without ſaying, out of the Sheriff's 
Cuſtody. 1 Lev. 214. 2 Lev. 26, 

3 A Reſcue 


Bailiff, 
A A Refrue was returned by the Bailiff of a Liber- 
held not to be good. 2 Keb. 177. pl. 68. . 
B The Sheriff returned a Reſcue e cuſtodia Ballivi 
mei, and held good; for there is veritas legis & fatti, 
and if either be alledged, it's good, and as well as 
e ciiſtodia mea; but he muſt ſay, cepit & arreſtavit, 
& in cuſtodia ſua habuit. 2 Keb. 217. 72 58. 
Ik a Man become a Bankrupt, and afterwards 
his Goods are taken in Execution upon a Judg- 
ment, and then a Statute is taken out, and he is 
declared a Bankrupt, and the Goods are aſſigned. 


Show. Rep. 12. | = 
D Ghat a Bailiff may do, wlio takes Goods in 
Execution and keeps them, whether he ſhall be 

allowed any more for it than the Execution-Money. 

Lutw. 1446. | | 
E A Bond taken by the Bailiff of Weſtminſter, to 

indempnify him upon Execution againſt Goods, 
and good, Lutw. 596. | | 

F The falſe Retorn of a Sheriff ſhall not make a 
Bailiff Errant puniſhable for what he did lawfully. 
Cro, El. 181. pl. 16. See Cro. Car. 447. 

G A Bail-Bony taken to a Bailiff of a Corporation, 
and not to the King, to appear at the Corporation- 
Seſlions, and good. Lit w. 50t. | 

H @Ulhen a Bailiff diſtreins, he ought, if required, 
to ſhew the Cauſe of his Diſtreſs, but not unleſs 
he be required. 1 Leon. 50. Caſe 64. 

I He cannot diſtrein for an Amercement in a Leet 
without a ſpecial Warrant from the Steward or 

Lord. Cro. Eliz, 698. pl. 11. 748. pl. 1. | 

K The Defendant pleads, That preſentar” fuit, that 
the Plaintiff ſurcharged the Common, and there- 
upon he was amerced, but did not aver that he 
had ſurcharged. Cur. It is well enough for the 
Bailiff, who ought to take notice only of the Pre- 
ſentment. Cro. El. 478. pl. 1. | 

L A Batliff cannot give a Licence to commit a 
Treſpaſs, as to cut down Trees, &-c. nor cari ac- 
cept Amends for a Treſpaſs, but may make a Leaſe 
at Will, reſerving a Rent. Co. Fac. 377. pl. 4. 

M 4 Bailiff may do any Thing for Benefit of his 
Maſter, and it ſhall ſtand good till his Maſter diſ- 


A Bailiff pleads Property in a Stranger in Re- 
plevin, and good. 1 Lev. 90. 
Uuu 


and it was e cuſtodia ſua inſtead of mea, and 
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A Reſcue tetornable 
by a Bailiff of a Liberty. 


A Reſcue retornable 
by the Sheriff, e c¹Htodia 


Ballivi mei. 


The Bailiff ſhall be ex- 
cuſed upon ſerving of an 
Execution, where the 
Plaintiff ſhall not. 


Though the Aſſignee may have Trover for the Goods againſt the Plain- 
tiff in the Judgment, yet he cannot have any Action againſt the Bailiff, 


What a Bailif, who 
takes Goods in Execu- 
tion, may do. 


A Bbnd taken by the 
Bailiff of W:ſtmir/ter 16 
indempnifyhim upon an 
Execu ion of Goods. 


A falſe Retorn ſhall 
not prejudice a Pailiff. 


Bail-Pond to a Bailiff 
of a Corporation, 10 ap- 
pear at the Corporation- 
Seſſions, and good. 


Where a Bailiff ought 
to ſhew the Cauſe of his 
Diſtreſs. 


Muſt have a Warrant 
from the Stewatd or 
Lord to diſtrein for an 
Amercement. 


Bailiff pleads, That 
fræſentat fuit, that he 
ſurcharged the Common, 
and was therefore amer- 
ced, it is well enough. 


— 


What a Bailiff may not 
do, and what he way do, 


What he may do, and 
what he caunot do. 


agrees to it; but he can do nothing to his Prejudice. Litt. Rep. 70. 


Bailiff pleads Froperty 
in a Stranger. 
The 
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How aBailiff may make 


Conuzance to a Corpo- 
ration, ſans Writing , 


for Damape Feaſant. 
Not in an Aſſize. 


What Act ſhall make 
a Man a Bailift. 


he ſhall be adjudged as Bailiff, altho* he was not his Bailiff, 7 H. 4. 
34. 6. 2 Leon. Caſe 246. 


Cannot diſtrein for an 

Amercement, without 
a Warrant from the 
Steward. 


A Bailiff may licence 
one to go over theLand, 
and why. 


May diſtrein Damage 
Feaſant: He hath the 
Care of the whole Ma- 


not. 


Amends for Treſpaſs 
cannot be tendered to a 
Bailiff upon a Diſtreſs. 


A Bailiff cannot enter 
for a Condition broken, 


What a Bailiff may do, 
or not do, upon an Ar- 
xeſt. 


Bailiff not bound to 
ſtew Warrant. 


Arreſt without War- 
rant, 


Juſtify in Treſpaſs, 


See more concerning a Lord's Bailiff, or Bailiff of a Manor in N 
Gen. Abr. 665, 680. 


3 


Bailiff. 
A Batliff may make a Conuzance under a Cor- A 
poration, without Writing, in an Avowry for 
Damage Feaſant. 3 Lev. 
But in an Aſſize the Bailiff muſt have a War- B 
rant under the Common Seal of the Corporation. 
I Plow. 91. 
Where a Man takes Cattle without any Com- C 
mand for Services due to the Lord, or for other 
Matters; if the Lord afterwards agrees the taking, 


A Bailiff of a Manor cannot diſtrein for an D 
Amercement without a Special Warrant from the 
Steward. Cro. El. 698, 748. 


A Balliff may licence one to go over the Land, E 
for this is a Treſpaſs to the Poſleflion only; and 
the Bailiff hath the Diſpoſal of the Profits of the 
Poſſeſſion. Cro. Face 337. pl. 4. | 

A Bafliff may himſelf, or may command ano- F 
ther to take Cattle Damage Feaſant upon the Land, 
for he hath the Care of all Things within the Ma- 
nor. Danv. 685. No 4. 

Tf a Diſtreſs be taken Damage Feaſant, Amends 
cannot be tender'd to a Bailiff; for he cannot deli- 
ver the Diſtreſs when once taken, nor demand Rent 
upon a Condition of Re-eritry. 5 Rep. 76. 

A Bailiff cannot enter for a Condition broken: 
For a Condition is a ſpecial Matter; and it is at the 
Will of the Lord, whether he will enter or no: 
But a Bailiff cannot enter without his Command- 
ment. Dal. 55. Mod. Caſe 152. | 

Chat a Bailiff may do, and what he may not 
do, upon an Arreſt. See Title Arreft and Title 
Sheriff. | 
A common Bailiff is not bound to ſhew his War- K 
rant, but a Special Bailiff muſt. Salk. 45. 

Where he knows the Sheriff hath the Writ, L. 
he may arreſt the Defendant without having the 
Warrant in his Poſſeſſion. Salk. 46. | 

He that juſtifies in Treſpaſs for taking a Diſ- M 
treſs as Bailiff, for Breach of a By-Law, ought to 
ſhew that he had a Precept for ſo doing, becauſe 
he cannot do it ex officio, any more than a 
Sheriff can execute a Judgment without a Writ. 
Skinner 587. 


See 


Wailment. 

A See a Difference between juſtifying in Treſpaſs and in Avowry. 
inner 587 . g 

B See how a Bailiff by a late Act of Parliament x 

Year of his preſent Majeſty, muſt behave himſelf to a Defendant, 


Bailiff and Receiver, See IMUills. 


1 FB, 1 n — 1 * 
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made in the 


Bailment. 


See Action. 


Trover. 


C Ailment is a Delivery of a Thing to an⸗ 
other; ſometimes to be delivered back 
to the Bailoꝛ, ſometimes to the dſe of 


Bailment, what, 


the Bailee, and ſometimes to a third Perſon , and this 


Delivery is called a Batlment. 


D Fk a Bailift of a Manor, or Factor, or ſuch like 
Accountant, be robb'd without his Default or Neg- 
ligence, he ſhall be diſcharged thereof upon his 
Account: So alſo in Cafe of a Guardian. Co. Litt. 
89. 4. 8 

E fb if a Carrier be robb'd, he hath his Hire ; 
and therefore implicitely undertakes the ſafe Deli. 
very of the Goods. hid. 

F So if Goods be delivered to a Man to be ſafely 
kept, and they are ſtolen: This ſhall not excuſe 
him, becauſe b the Acceptance he underiook to 
keep them ſafely, and muſt do it at his Peril. Bid. 

G Ik Goods are delivered to one to be kept, or 
ſafely kept, is all one in Law: But if they are de- 
livered to be kept as he will keep his own ; there 
if they are ſtolen without his Default or Negli- 
gence, he ſhall be excuſed, Bid. 

H Ik pawned Goods are ſtolen, he ſhall be diſ- 
charged, becauſe he had a Property in them, and 
therefore ought to keep them no otherwiſe than his 
own. Ibid, But if the Pawnor tendred the Money 
before the Stealing, and the other refuſed to deli- 
ver them, there he ſhall be charged. 1bid, 


A Bailiff, Factor or 
Guardian is robb'd, they 
ſhall be diſcharged in 
their Account, 


Otherwiſe of a Car- 
rier, and why. 


Where Goods are deli- 
vered to a Man to keep, 
how he muſt keep them; 


To be kept, or ſafely 
kept, is all one. 


Where a Man takes 
them to keep as he doth 
his own. | 


Where the Party to 
whomGoods are pawned 
ſhall be charged. 


Where they are ſtolen, 
and, where not. 


Jf 
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270 Bailment. . 

So if 4 Cheſt lock d Ik I leave a Cheſt with C. to be kept, and take A 
up is left, and the Key away the Key, and do not tell C. what is in it, 
OO; and the Cheſt with what was in it is ſtolen, C. 

ſhall not be charged with it. Co. Litt. 89. 4. b. be- 
cauſe C. was not truſted with them. And what is 
faid as to ſtealing, is to be underſtood alſo in caſe 

So alſo in caſe of in- of Shipwreck, Thunder, Lightning, or other in- 
evitable Aer evitable Accidents. | 
In what manner Goods Note, It 1s neceſſary for him who recewes Goods B 
ought to be received. to keep, to receive them in a ſpecial Manner, vis. 

to be * as his own, or at the Peril of the Owner. 
Co. List. 9. 2 9 8 

Lies not for an Horſe Ik A. agiſts the Horſe of B. for 25. a Week, and C 
ſtolen at Graſs, unleſs he is ſtolen, B. ſhall not have an Action againſt A. 
— R it, unleſs A. make a ſpecial Promiſe to keep or 

re-deliver him ſafe. Mo. 543. pl. 720. 


Vankrupt. 


, {Cohmmillion. 
Sced 52 operty. 


A Bankrupt, that. \ Bankrupt is thus deſcribed by 1 Jac. 1. P 


7 Jac, 1. cap, 15. cap. 15. Viz. All and every Perſon who 
ſhall uſe the Trade of Merchandize, by 
way of Bargaining, Exchange, Bar⸗ 

tery, oz otherwiſe in G2oſs, oz by ſeeking of his o2 her Living 
by Buying and Selling, and being a Subjef# boꝛn of this Realm, 
92 any of the King's Dominions, oz a Dentzen, who ſhall de- 
part his Houſe, oz abſent himſelf, oz ſtiffer himſelf to be arreſted 
fo2 any Debt o2 other Thing not grown due; fo2 Boney deli⸗ 
vered, Mares ſold, oz other good Conſiderations; oz ſhall ſuffer 
himtelf to be outlawed, oz ga to Pꝛiſon; oz fraudulently pꝛocure 
Himſelf to be arreſted, o2 his Money oz Goods to be attached; oz 
depart from his Owelling⸗hauſe; oz make any fraudulent Con- 

ve pances of his Lands, Goods oz Chattels, whereby his Credi- 
tozs, being Subjets bozn, may be defeated in the Recovery of 
their juſt and true Debts, oz being arreſted fo2 Debt, ſhall lie in 
Pꝛiſon fix Months o2 moze, upon ſuch Arreſt oꝛ Detention, ſhall 
be accounted and adjudged a Bankrupt. 


RE | De 


Wankrupt. 271 
A pe that is a Bankrupt to one Creditor, is ac- _ A Bankrupt tg one 
counted in Law to be a Bankrupt to all. (22 Car. 1. Sicc, 4 e to all; 
B. R.) For he is a Bankrupt in reſpe& of himſelf 8 
and his Eſtate, and not in relation to any particu- 
lar Perſon only. 5 
B pe that is once adjudged to be a Bankrupt, is Ilan once adjudged 
always accounted to be a Bankrupt as to the reſt of *Banktupt's always act 
his Creditors, when he was adjudged to be ſo. ns 
22 Cav. 1. B. R. | OP 
C. If a Man, with Intent to ſupport the Credit of If a Man ſuffers 4 
a Bankrupt, ſuffers him to have his Goods in Cu- Mo be to have An 
ſtody, and to diſpoſe of them, the Property of hall loſe the Propeiry of 
| _ Property 
theſe Goods ſhall be accounted to be in the Bank- them. 
rupt, and the true Owner of the Goods ſhall loſe | 
the Property of them, (18 April 1651. B. S.) as a Puniſhment for his 
falſe Dealing herein, and of the Miſchiefs which may grow by ſuch 
Devices to evade the Laws: For the Law cannot take Notice of ſuch 
private Things done Between the Parties, but will judge of Things as 
they appear to be; a Truſt being a Badge of F wal 
D The Ad of the 4th and 5th of Queen Anne, relating to Bankriipts, 
and that of the 5th of the ſame Queen, and all thoſe of King George 
the 4 2 c—_ for which Reaſon it was thought neceſſary to 
make wing Act: 


Anno quinto GEORGII II. Regis. 


Latten, That if any Perſon, who fince the  _ 
x4th of May, . hath become Bankrupt, 1 4 4 
or who ſhall at any Time hereafter during the Continuance of this 
Act, become Bankrupt, within the Meaning of any Statutes now in 
Force, and againſt whom a Commiſſion of Bankruptcy under the Great 
Seal of Great Britain, hath ſince 14 May, 1729, or ſhall hereafter be 
awarded, whereupon he or ſhe hath or ſhalf be declared a Bankrupt, 
thall not, within forty two Days after Notice in Writing left at his 
or her uſual Place of Abode, or perſonal Notice, if ſuch Perſon be 
then in Priſon, and Notice in the London Gazette, that ſuch Commiſ- 
ſion hath been iſſued, and of the Time and Place of the Commiſlioners 
Meeting, ſurrender himſelf or herſelf to the Commiſſioners, and ſubſcribe 
ſuch Surrender, and ſubmit to be examined, from Time to Time on 
Oath, or on ſolemn Affirmation, if a Quaker, by 1 
and before ſuch Commiſſioners, and in all Things ” 
conform to the ſeveral Statutes now in Force concerning Bankrupts 
and upon ſuch Examination fully diſcovet all his or her Effects a 
Eſtate real and perſonal, and how, to whom, and upon what Conſide- 
ration, and at what Times he or ſhe hath diſpoſed of, aſſigned, or 
transferred any Goods, Wares, Merchandiſes, Monies, or other E- 
ſtate and Effects (and all Books and Writings relating thereto ) of 
XXX which 


1 B ankrupt. 


which he or ſhe was poſſeſſed or was any ways intereſted in, or which 
any Perſon had or harh in Truſt for him or . or for their Uſe, at 
any Time before or after the iſſuing of the ſaid Commiſſion, or where- 
by ſuch Perſon, his or her Family, hath, have, or may expect any 
Profit, Poſſibility of Profit, or any Advantage, except only ſuch Part 
of the Eſtate and Effects, as have been really ſold or diſpoſed of 
in Way of Trade, and the Money laid out in the ordinary Expence 
of the Family; and alſo, on ſuch Examination, deliver up to the 
ſaid Commiſſioners all ſuch Goods, Money, Eſtate and Effects, 
and all Books and Writings relating thereto, as ſhall then be in 
his Cuſtody (the neceſſary wearing Apparel of himſelf, Wife and 
Children, only excepted) then the Bankrupt guilty of any ſuch wil- 
ful Omiſſion, or concealing his Eſtate, real or perſonal, to the Value 
of 201. or Books of Account relating thereto, on lawful Conviction, 
ghee” ſhall be adjudged guilty of Felony, and ſuffer as 
EC MD ſuch without Benefit of Clergy ; and ſuch Felon's 
Goods and Eſtate ſhall be divided among the Creditors ſeeking Relief 
under ſuch Commiſſion. 5 
The ſaid Commiſſioners ſhall appoint, within the ſaid Forty two A 
Days limited for the Bankrupt to ſurrender and conform, as aforeſaid, 
not leſs than three ſeveral Meetings for the Purpoſes aforeſaid, the laſt 
of which ſhall be on the Forty ſecond Day hereby limited for ſuch 
Bankrupt's Appearance; except on Commiſſtons already iſſued fince 
14 May, 1729, where the Perſon againſt whom ſuch Commiſſion iſ- 
ſued has before ſurrendred and ſubmitted to be examined ; in which 
Caſe the ſaid Commiſſioners ſhall appoint only one Sitting more for 
the Purpoſes aforeſaid, unleſs the Aſlignees of ſuch Bankrupt's Eſtate 
ſhall think more Sittings neceſſary, and defire the ſame, and three 
Weeks Notice at leaſt ſhall be given in the Gazette of the Time and 
Place of ſuch Meetings. | PETE 
Tt ſhall be lawful for the Lord Chancellor, Lord Keeper, or Com- B 
miſſioners for the Cuſtody of the Great Seal of Great Britain, to en- 
large the Time for ſuch Perſons ſurrendring and diſcovering his Eſtate 
and Effects, as he or 1 ſhall think fit, not exceeding fifty Days, 
to be computed from the End of the ſaid Forty two Days, ſo as ſuch 
Order be made ſix Days at leaſt before the Time on . ee ſuch Per- 
ſon was to ſurrender himſelf and make the Diſcovery aforeſaid. 
Everp ſuch Bankrupt, after the Aſſignees of his Eſtate and Effects C 
ſhall be choſen, is required forthwith to deliver up upon Oath (or 
Affirmation, if a Qnaker) before a Maſter in Chancery, or Juſtice of 
Peace within ſuch juriſdiction, all his Books of Accounts and Writ- 
ings not ſeized by the Meſſenger of the Commiſlion, or not before 
delivered to the ee ting and then in his Cuſtody or Power, 
and diſcover ſuch as are in the Cuſtody of any other Perſon, any ways 
relating to or concerning the ſaid Eſtate or Effects; and every ſuch 
Bankrupt, not in Cuſtody, ſhall at all Times after ſuch Surrender, be 
at Liberty, and is required to attend ſuch Aſſignees, upon every rea- 
. fonable Notice in Writing {or that Purpoſe given by the Aflignees, 7 
| 2 left 


Bankrupt. | 273 
left at his uſual Place of Abode, in order to aſſiſt the Aſſignees in 
making the Accounts of the ſaid Bankrupts Eſtate and Effects. 

A Every Bankrupt having ſo ſurrendred ſhall, at all ſeaſonable Times, 
before the Expiration of the ſaid Forty two Days, or ſuch further 
Time as ſnall be allowed to finiſh his Examination, be at Liberty to 
inſpe& his Books and Writings, in Preſence of the Aſſignees, or the 
Perſon appointed by them, and to bring with him for Aſſiſtance ſuch 
Perſons as he ſhall think fit, not exceeding two at one Time, and to 
make ſuch Extracts and Copies from thence, as he ſhall think fit, the 
better fo enable him to make a full and true Diſcovery of his Eſtate 
and Effects; and in order thereto the Bankrupt ſhall be free from all 
Arreſts or Reſtraint by any Creditor in cc:ning to ſurrender, and 
from his actual Surrender to the Commiſſioners 1 
during the ſaid Forty two Days, or the further 8 
Time allowed him for finiſhing his Examination, provided ſuch Bank- 
rupt was not in Cuſtody at the Time of ſuch Surrender and Submiſ- 
ſion to be examined; if ſuch Bankrupt be arreſted for Debt, or on 
any Eſcape Warrant, coming to ſurrender himſelf to the Commiſſio- 
ners, or after Surrender ſhall be ſo arreſted within the Time aforeſaid, 
then, on producing ſuch Summons or Notice, under ihe Hands of 
the ſaid Commiſſioners or Aſſignees, to the Officer, and making it ap- 
pear to him that ſuch Notice or Summons is ſo ſigned, and giving 
ſuch Officer a Copy thereof, he ſhall be immediately diſcharged. If 
the Officer detain ſuch Bankrupt (after ſuch Notice or Summons 
ſhewn to him as aforeſaid) the Officer ſhall forfeit and pay to the 
Bankrupt, . for his own Uſe, 51. for every Day he ſhall be detained, 
to be recovered by Action of Debt in any his Majeſty's Courts of 
Record at Weſtminſter, in the Name of ſuch Bankrupt, with full 
Coſts of Suit. b | EEE, 

B It any Bankrupt be in Cuſtody at the Time of ifſuing the ſaid 
Commiſſion, and is willing to ſurrender and ſubmit to be examined 
according to the Directions of this Act, and can be brought before the 
laid Commiſſioners and Creditors for that Purpoſe, the Expence there- 

of {hall be paid out of the Bankrupt's Eſtate and Effects; but if ſuch 
Bankrupt be in Execution, or cannot be brought before the Commiſ- 

ſioners, then the acting Commiſſioners ſhall attend, from Time to 
Time, the ſaid Bankrupt in Cuſtody, and take his Diſcovery, as in 
other Caſes; and the Aſſignees of ſuch Eſtate are impower'd and re- 
quired to appoint one or more Perſons to attend ſuch Bankrupt being 
in Cuſtody, and to produce his Books and Writings in order to pre- 
pare his laſt Diſcovery and Examination, as before directed; a Copy 
whercof the Aſlignees ſhall apply for, and the ſaid | 
Bankrupt ſhall deliver to them, or Order, ten Days * 


7 


at leaſt before ſuch laſt Examination. „ 3 | 
Every Bankrupt ſo ſurrendring within the Time limited, and con- 
forming in all Things to the Directions of this Act, ſhall be allowed 
51. per Cent. out of the neat Produce of all the Eſtate that ſhall be 
recovered 
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recovered in and received, which ſhall be paid to him by the Af: 
ſignees of the ſaid Commiſlioners, if the neat Produce, after ſuch. 
Allowance made, be ſufficient to pay the Creditors, who have proved 
their Debts, 1cs. in the Pound, and fo as the aid 51. per Cent. 
amount not in the whole to above 260/. If the neat Produce ſhall, 
over and above the Allowance hereafter mentioned, be ſuffcient to 
pay the faid Creditors 125. 64. in the Pound, then every Perſon ſo 
conforming ſhall be allowed 71. 10s. per Cent. out of ſuch neat Pro- 
duce, to be paid by the Aſſignees, ſo as ſuch 71. 10s. per Cent. amount 
not in the whole to above 250/. If the neat Produce ſhall, above the 
Allowance hereafter made, be ſufficient to pay the ſaid Creditors 15 s. 
in the Pound, every Pe«ſon ſo conforming ſhall be allowed 101. per 
Cent. to be paid by the Aſlignees, ſo as ſuch 1ol. per Cent. amount 
not in the whole to above 3ool. and every ſuch Bankrupt ſhall be diſ- 
Ce charged from all Debts due at the Time he became 
* Bankrupt. If ſuch Bankrupt be afterwards arreſt- 
ed or proſecuted for any Debt due before he became Bankrupt, he 
ſhall be diſcharged upon common Bail, and may plead in general that 
the Cauſe of ſuch Suit did accrue before he became Bankrupt, and may 
give this Act in Evidence; the Certificate of ſuch Bankrupt's conform- 
ing, and the Allowance thereof as directed by this Act, ſhall be ſuf- 
ficient Evidence of the Trading, Bankruptcy, and other Proceedings 
receding ſuch Certificate, and a Verdict ſhall paſs thereupon for the 
fendant, unleſs the Plaintiff in ſuch Action can prove the ſaid Cer» 
tificate was obtained. fraudulently, or make appear any Concealment 
by ſuch Bankrupt to the Value of 10/. If a Verdict paſs for the De- 
fendant, or the Plaintiff be nonſuited, or Judgment given againſt him, 
the Defendant fhall recover his full Coſts. 8 
Jf the Neat Produce of ſuch Bankrupt's Eſtate, ſo to be diſcover- A 
ed and received, amount not to fo much as will pay every Creditor 
having proved his Debt under the ſaid Commiſlion 105. in the Pound, 
after deducting all Charges, ſuch Bankrupt ſhall not be allowed 51. 
per Cent. out of the Effects recovered, but ſhall be paid by the Aſ- 
fignees ſo much Maney as they and the Commiſſioners fhall think fit 
to allow, not exceeding 31. per Cent. ae: 
After the 24th of June 1732, if any Commiſſion of Bankruptcy B 
1 | iſſue againſt any Perſon, who, after the ſaid 
Io" 24th. of June 1732, ſhall have been diſcharged by 
Virtue of this A&, or ſhall have compounded with his Creditors, or 
delivered to them his Eftate or Effects, and been releaſed by them. 
er been diſcharged by any Act for the Relief of Inſolvent Debtors 
after the Time aforeſaid, the Body only of ſuch Perſon ſo conform- 
ing ſhall be free from Arreſt and Impriſonment by Virtue of this 
Act; but the future Eſtate and Effects of every ſuch Perſon ſhall 
remain: liable to his Creditors, as before the making of this "- 
* * | (To 
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_ {Tools of Trade, neceſſary Houſhold Goods, and the neceſſary Wear- 

ing Apparel of ſuch Bankrupt, his Wife and Children, only excepted) 
unleſs the Eftate of ſuch Bankrupt ſhall produce clear, after all Char- 
ges, ſufficient to pay every Creditor under the {aid Commiſſion 15 5. in 

the Pound for their reſpective Debts, | 1 

4A No Diſcovery upon Oath, or ſolemn Affirmation, to be made by 
any Bankrupt of his Eſtate and Effects, purſuant to this AR, ſhall en- 
title him to the Benefits allowed by this A&, unleſs the major Part of 
the Commiſſioners authorized by ſuch Commiſſion ſhall, in Writing 
under their Hands and Seals, certify to the- Lord Chancellor, Lord 
Keeper, or Commiſſioners for Cuſtody of the Great Seal, that ſuch 
Bankrupt hath made a full Diſcovery of his Eftate and Effects, and in 
all Things conformed to the Directions of this Act, and that there doth 
not appear to them any Reaſon to doubt of the Truth of ſuch Diſco- 
very; and unleſs four Parts in five in Number and Value of the Cre- 
ditors, not Creditors for leſs than 20 J reſpectively, and who ſhall] 
have duly proved their Debts, or ſome other Perſon by them autho- 
rized, ſhall ſign ſuch Certificate, and teſtify their Conſent to ſuch Al- 
lowance and Certificate, and 'to the —_— 468. 
Diſcharge, to be alſo certified by ſuch Commiſſio- 
ners; but the Commiſſioners ſhall not certify the {ame till they have 
Proof by Afﬀidavit or Affirmation in Writing of ſuch Creditors, or 
the Perſon by them reſpeRively authorized, figning the ſaid Certifi- 
cate, and of the Power of ſuch Perſon ſo authorized to ſign ; which 
Afﬀidavit or Affirmation, with ſuch Authority to ſign, ſhall be laid be- 
fore the Lord Chancellor, Keeper, or Commiſſioners of the Great Seal, 
with the ſaid Certificate, in order for the allowing and confrming the 
ſame; and unleſs ſuch Bankrupt make Oath, or ſolemnly affirm in 
Writing, that ſuch Certificate and Conſent of the Creditors were ob- 
tained without Fraud; and unleſs ſuch Certificate he confirmed by the 
Lord Chancellor, Keeper, or Commiſſioners for Cuſtody of the Great 
Seal, or by ſuch two Juſtices of the King's Bench, Common Pleas, or 

arons of the Exchequer at Weſtminſter, to whom the Conſideration 
of ſuch Certificate thall be referred by the Lord Chancellor, & c. and 
any Creditors of ſuch Bankrupt are to be allowed to be heard, if they 
think fit, before the reſpective Perſons aforeſaid, againſt ſuch Certiti- 
cate, and the Confirmation thereef; nor ſhall any Commiſſioner ſign 
ſuch Certificate till after four Parts in five in Number and Value of 
the Creditors ſhall have ſigned the fame, 
- Every Bond, Bill, Note, Contract, or other Re, given by 
any Bankrupt, or any other Perſon to the Uſe of or in Truſt for an 
Creditor, or for ſecuring the Payment of any Debt due from ſuch 
Bankrupt, between his becoming Bankrupt and his Diſcharge, as a 
Conſideration to perſuade him to conſent to or ſign ſuch Certificate, 
thall be wholly void, and the Monies thereby ſe- 
cured, or agreed to be paid, ſhall not be recover- * 1 
able; and the Party ſued on ſuch Bond, Gc. may plead che General 


Idue, and give this Act in Evidence. 
5 1575 Nothing 
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Nothing in this Act ſhall extend to give any Privilege or Advan- A 
tage to any Bankrupt, againſt whom a Commiſſion hath iſſued ſince 
14 May, 1729, or hereafter ſhall iſſue, who, upon Marriage of an 
of his Children, hath given or paid above the Value of 100 J. unle 
he ſhall prove, by his Books fairly kept, or otherwiſe upon Oath or 
ſolemn Affirmation before the major Part of the Commiſſioners in ſuch 
Commiſſion authorized, that he had, at the Time thereof, over and 
above the Value ſo given, remaining in Goods, Debts, ready Money, 
or other Eſtate, Real or Perſonal, ſufficient to pay to every Perſon, to 
whom he was any Ways indebted, their full and entire Debts; or 
who hath or ſhall have loſt in any one Day the Value of 5 J. or in the 
Whole 100 J. within twelve. Months next preceding ſuch Bankruptcy, 
in playing at Cards, Dice, Tables, Tennis, Bowls, Billiards, Shovel. 
board, or by Cock- fighting, Horſe- races, Dog-matches, or other Paſtimes, 
or Games whatſoever, or by bearing a Share in the Stakes or Adven- 
tures, or by betting on the Sides of ſuch as ſhall play, act, ride, or 
run as aforeſaid, or that within one Year before ſuc Bankruptcy ſhall 
have loſt 100 J. by one or more Contracts for Purchaſe, Sale, Refuſal, 
or Delivery of Stock of any Company or Corporation, or any Shares 
of any Government or publick Funds or Securities, 
* where every ſuch Contract was not to be perform'd 
within one Week, or where the Stock or other Thing ſo bought or 
ſold was not actually transferred or delivered in purſuance of ſuch 
Contract. 8 | | 

Jf any Bankrupt, whoſe Certificate ſhall be allowed and confirmed B 
according to this A&, ſhall be taken in Execution, or detained in 
in Priſon on Account of any Debts owing before the Bankruptcy, b 
Reaſon that Judgment was obtained before the Confirmation o — 
Certificate, any one or more of the Judges of the Court, wherein 
ſuch Judgment was obtained, on the Bankrupt's producing the ſaid 
Certificate, may order the Sheriff, Officer, or Gaoler having ſuch Per- 
ſon in Cuſtody, to diſcharge ſuch Bankrupt without Payment of an 
Fee or Ld ; and ſuch Sheriff, &c. are required to diſcharge Fax 

Bankrupt, and are indemnified from any Action for an Eſcape for their 
ſo doing. 

A on Certificate under the Hands and Seals of the major Part of C 
the —— in ſuch Commiſſion, that ſuch Commiſſion is iſſued, 
and the Perſon proved a Bankrupt, any of the Juſtices of King's 
Bench, Common Pleas, or Barons of the * 4. and every Juſtice 
of Peace within England and Wales, are impowered and required, on 

pts 13 to grant Warrants for apprehending 

* ſuch Perſon, and committing him to the common 
Gaol of the County where apprehended, there to remain till removed 
by Warrant of the ſaid Commiſſioners; and the Gaoler is required 
to receive ſuch Perſon into his Cuſtody, and forthwith to give Notice 
to one or more of the ſaid Commiſſioners of ſuch Perſon's being in his 
Cuſtody, that the ſaid Commiſſioners may ſend their Warrant to ſuch 


Gaoler (which they are impowered and required forthwith to 2 
2 or 
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for delivering the Bankrupt to the Perſons named in ſuch Warra 

who ſhall be thereby authorized to convey ſuch Perſon to the faid 
Commiſſioners, in order to the Examination and Diſcovery aforeſaid ; 
and the ſaid Commiſſioners may likewiſe by Warrant ſeize any Goods 
and Effects of ſuch . (the neceſſary Wearing Apparel of ſuch 


Bankrupt, his Wife, and Children, only excepted) and any Books or 
Writings then in Cuſtody of ſuch Bankrupt, or of any other Perſon 
in 1 whatſoever. 8 ; 

A It any Perſon ſo apprehended ſhall, within the Times allowed by 

this Act, ſubmit to be examined, and in all Things conform as if he 
had ſurrendred, he ſhall receive the Benefit of this Act as fully as if 
he had ſurrendred voluntarily. 

B The ſaid Commiſſioners may examine, by Word jock 
of Mouth or Interrogatories in Writing, every 5 
Bankrupt touching all Matters relating to his Trade, Eſtate, and Ef- 
fects, and every other Perſon duly ſummoned before or 3 at an 
of their Meetings, touching all Matters relating to the Perſon, Deal- 
ings, and Effects of ſuch Bankrupt, and take down in Writing the 
Anſwers of verbal Examinations, and the Party examined is to ſub- 
ſcribe the ſame. If the Bankrupt or other Perſon refuſe to anſwer, 
or will not fully anſwer, to the Satisfaction of the Commiſſioners, all 
lawful Queſtions put to him by the faid Commiſſioners, as well by 
Word of Mouth as by Interrogatories in Writing, or refufe to ſub- 
{cribe as aforeſaid (not having a reaſonable Objection to the Wordin 
thereof, or otherwiſe, to be allowed by the Commiſſioners) the ſai 
Commiſſioners may, by Warrant under Hand and Seal, commit the 
Perſon fo refuſing to ſuch Priſon as they ſhall think fit, there to remain 
without Bail till Submiſſion to anſwer all ſuch Queſtions as aforeſaid, 
and ſubſcribing ſuch Examination. | 

C Tf any Perſon ſhall be committed for refuſin 
to anſwer, or not fully anſwering as aforeſaid, the ** 
Commiſſioners ſhall ſpecify ſuch Queſtions in their Warrant of Commit- 
ment, 

D Ik any Perſon committed by the Commiſſioners Warrant, by Vir- 
tue of this or any other Acts in Force concerning Bankrupts, ſhall 
bring an Habeas * in order to be diſcharged, and on the Return 
of fuch Habeas Corpus there ſhall appear any ſuch Inſufficiency in the 
Form of the Warrant whereby the Perſon was committed, by Reafon 
whereof the Party might be diſcharged of ſuch Commitment, the 
Court or Judge before whom ſuch Party ſhall be ſo brought, is requi- 
red, by Rule, Order, or Warrant, to commit ſuch Perſon to the ſame 

Priſon, there to remain till he ſhall conform as aforeſaid, unleſs the 
Party committed make it appear that he hath fully anſwered all law- 
ful Queſtions: put to him by the ſaid Commiſſioners; or, if ſuch Per- 
ſon was committed for not ſigning his Examination, unleſs it ſhall 
appear to ſuch Court or Judge, that the Party committed had ſufficient 
Reaſon for refuſing to 1gn the ſame. If any Gaoler, to whom ſuch 

Bankrupt or other Perſon ſhall be ſo committed, ſhall wilfully ſuffer 


them 


them to eſcape from ſuch Priſon, or to go without the Walls or Doors 
of the ſaid Priſon, till they ſhall be duly diſcharged, he ſhall on legal 
Conviction forfeit 300 l. to the Uſe of the Creditors. 5 

The Gaoler, on Requeſt of any Creditor of ſuch Bankrupt, and A 

producing a Certificate of his Debt, proved under the Hands of the 

ſaid Commiſſioners (which the Commiſſioners are 
2 required to give gratis) is required to produce 
forthwith the Perſon ſo committed as aforeſaid, and then in his actual 
Cuftody ; and on Refuſal ſhall forfeit 100 J. for the Uſe of the Cre- 
ditors, to be recovered by Action of Debt in any Court of Record 
5 K in the Name of the Creditor requeſting Sight of ſuch 

riſoner. 

Every Perſon who ſhall, after the Time allowed to ſuch Bankrupt B 
to ſurrender and conform, voluntarily make Diſcovery of any Part of 
ſuch Bankrupt's Eſtate, not before come to the Knowledge of the Aſ- 
ſignees, either to the Aſſignees, or the ſaid Commiſſioners, ſhall be 
allowed 5 J. per Cent. and ſuch other Reward, as the Aſſignees and 
major Part of the Creditors in Value preſent at 11 Meeting ſhall 
think fit, to be paid out of the neat Produce of ſuch Bankrupt's Eſtate 
recovered on ſuch Diſcovery, and be paid by the Aſſignees, who ſhall 
be allowed the ſame in their Accounts. 

Every Perſon who ſhall have accepted any Truſt, and ſhall wilful- C 
ly conceal any Eſtate, Real or Perſonal, of any Bankrupt from the 
Creditors, and ſhall not within forty-two Days after ſuch Commiſſion 
iſſued, and Notice thereof in the Gagette, diſcover fuch Truſt and 

Eſtate in Writing to one or more of the Commiſ- 

. ſtoners, or the Aſlignees, and ſubmit to be exa- 
mined by the Commiſſioners, if required, and truly diſcover the 
fame, ſhall forfeit 100 /. and double the Value of the Eſtate ſo con- 
cealed, for the Uſe of the Creditors, to be recovered Action of 
Debt in any Court of Record at Veſtminſter, in the Name of the 
Aſſignees, and full Coſts ſhall be allowed to either Party. 

Do much of the Act 7 George I. concerning Bankrupts, as diſables D 
Perſons having Bills, Bonds, Promiſſory Notes, or other Perſonal Se- 
curity for their Money payable at a future Day, from petitioning tor, 
or joining in any Petition for a Commiſſion againſt any Perſon who 
have before committed any A& of Bankruptcy, is hereby repealed ; 
and ſuch Perſons may hereafter petition for, or join in petitioning for 
any ſuch Commiſſion of Bankruptcy. 2 

No Commiſſion of Bankrupt under the Great Seal of Great Britain, E 
after 24 June, 1732, ſhall be awarded againſt any Perſon whatſoever, 
upon the Petition of one or more Creditors, unleſs the ſingle Debt of 
the Creditor, or of two or more Perſons being Partners petitioning for 
the ſame, do amount to 100 J. or upwards, or unleſs the Debt of two 
Creditors, fo petitioning, ſhall amount to 150 J. or upwards, or unleſs 
the Debt of three or more Creditors, ſo petitioning, ſhall amount to 
200 J. or upwards ; and the Creditor or Creditors petitioning for fuck 
Commiſſion ſhall, before the ſame be granted, make an Affidavit, or 

1 ſolemn 
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ſolemn Affirmation, if a Quaker, before a Maſter * 
in Chancery (who is impowered to adminiſter the my 5 
ſame, and ſhall be filed with the proper Officer) of the Truth of ſuch 
Debts, and give Bond to the Lord Chancellor, or Commiſſioners of 
the Great Seal, in the Penalty of 200 J. to be conditioned for proving 
their Debts, both before the Commiſſioners, and upon a Trial at Law, 
if the iſſuing forth of the ſame be conteſted, and for proving the 
Party a Bankrupt at the Time of taking out ſuch Commiſſion, and to 
proceed on ſuch Commiſſion as herein after is mentioned ; if ſuch 
Debts ſhall not be really due, or if after ſuch Commiſſion taken out 
it cannot be proved that the Party was a Bankrupt at ſuch Time, but 
it ſhall appear that the Commiſſion was taken out fraudulently or mali- 
ciouſly, then the Lord Chancellor, &c. ſhall, on Petition of the Par- 
ty grieved, examine into the ſame, and order Satisfaction for the Da- 
mages thereby ſuſtained ; and for better Recovery thereof, may, if 
there be Occaſion, aſſign ſuch Bond to the Party ſo petitioning, who 
may ſue for the ſame in his or their own Names. | 

4c any Bankrupt, after iſſuing ſuch Commiſſion, _ 
ſhall pay to the Perſon who ſued out the ſame, or 8 
give or deliver to ſuch Perſon, Goods, or other Satisfaction for his 
Debts, whereby the Perſon iſſuing out the Commiſſion ſhall privately 
have more in the Pound in reſpect of his Debt, than the other Cre- 
ditors, ſuch Payment of Money, Delivery of Goods, or other Satiſ- 
faction, ſhall be deemed ſuch an Act of Bankruptcy, whereby on 
good Proof ſuch Commiſſion ſhall be ſuperſeded ; and the Lord Chan- 
cellor, &c. may award another Commiſſion on Petition of any Cre- 
ditor, and the Perſon fo receiving ſuch Goods, or other Satisfaction, 
ſhall loſe his whole Debt, and the Whole ſo received, and deliver up 
the ſame, or full Value, to ſuch Perſons as the Commiſſioners acting 
under ſuch new Commiſſion ſhall appoint, in Truſt for, and to be di- 
vided amongſt the other of the Bankrupt's Creditors, in Proportion to 
their Debts. 
B The Creditors petitioning and obtaining any Commiſſion of Bank- 

ruptcy, ſhall be obliged at their own Expences to ſue forth and proſe- 
cute the ſame, till Aſſignees ſhall be choſen of ſuch Bankrupt's Eſtate; 
and the Commiſſioners named therein ſhall, at the Meeting appointed 
for the Choice of Aſſignees, aſcertain ſuch Coſts, and by Writing un- 
der their Hands order the Aſſignees to reimburſe ſuch petitioning Cre- 
ditors ſuch Coſts and Charges, out of the firſt Moneys or Effects of 
the ſaid Bankrupt received under the ſaid Commiſſion ; and every 
Creditor ſhall be at Liberty to prove his Debt, without paying any 
Contribution or Sum of Money whatſoever on Account of ſuch Debt. 
C Where any Commiſſion of Bankruptcy ſhall iſſue eb! 
gut after 24 June, 1732, the major Part of the ® 
Commiſſioners thereby authorized ſhall forthwith, after they have de- 
clared ſuch Perſon a Bankrupt, cauſe Notice thereof to be given in the 
London Gazette, and appoint a Time and Place for the Creditors to 
meet, which for the City of LO and all Places within the Bills 
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of Mortality, ſhall be at the Guild Hall of the ſaid City, in order to 
chooſe an Aſſignee or Aſſignees of the :. Eſtate and Effectg, 
at which Meeting the ſaid Commiſſioners ſhall admit the Proof of 
any Creditor's Debt, who ſhall live remote from the Place of ſuch 
Meeting, by Affidavit or ſolemn Affirmation, and permit any Perſon 
duly authorized by Letter of Attorney from ſuch Creditor, Oath or 
Affirmation being made of the due Execution thereof, by Affidavit 
ſworn, or Affirmation made before a Maſter in Chancery, - ordinary or 
extraordinary, or before the Commiſſioners viva voce (which they are 
reſpectively authorized to ef and in Caſe of Creditors reſiding 
in foreign Parts ſuch Affidavits or ſolemn Affirmations to be made be- 
fore a Magiſtrate where the Party ſhall reſide, and ſhall with ſuch Cre- 
ditor's Letters of Attorney be atteſted by a Notary Publick, to vote 
in the Choice of Aſſignees inſtead of ſuch Creditor ; and the Com- 
miſſioners ſhall aſſign ſuch Bankrupt's Eſtate. and Effects to ſuch Per- 
ſons as the major Part in Value of ſuch Creditors, according to the 
ſeveral Debts then proved, ſhall chooſe ; and the Aſlignees ſo choſen 
ſhall keep one or more diftint Books of Account, wherein ſhall be 
* 5 duly entred all Sums of Money or other Effects, 
| which they ſhall have received out of the Bank- 
rupt's Eſtate, to which Books every Creditor, having proved his Debt, 
ſhall have free Reſort at ſeaſonable Times, and inſpe& the ſame as 
often as he ſhall think fit. | 


here it ſhall appear to the Commiſſioners that there hath deen A 


mutual Credit or mutual Debts between the Bankrupt. and any other 
Perſon, at any Time before ſuch Bankruptcy, the ſaid Commiſſioners 
or Aſſignees ſhall ſtate the Account between them, and may ſet. one 
Debt againſt another ; and what ſhall appear to be due on the Balance, 
and no more, ſhall be claimed or paid on either Side. 


Ik any Perſon hereafter ſhall, before the acting Commiſſioners, or B 


by Affidavit or Affirmation exhibited to them, ſwear, or affirm, if a 

ua ker, that any Sum of Money is due to him or her from any Bank- 
rupt, which Money is not really due, or ſhall ſwear or affirm that more 
is due than really is, knowing the ſame to be not due, and that ſuch 
Oath and Affirmation is falſe, on Conviction by Indictment or Affirma- 
tion, ſuch Perſon ſhall ſuffer the Penalties inflicted by the Statutes now 
in Force againſt wilful Perjury, and moreover be liable to pay double 
the Sum ſo ſworn or affirmed to be due, to be recovered as other Pe- 
nalties on penal Statutes after Conviction are to be recovered ; which 
double Sum ſhall be equally divided among all the Creditors ſeeking 
Relief under ſuch Commiſſion. 


p. 480. The ſaid Commiſſioners, as often as the ſhall C 


{es Cauſe, for the better ſecuring the Bankrupt's 

Eſtate, may immediately appoint one or more Aſſignees of the Eſtate 

and Effects, or any Part thereof; which Aſſignees, or any of them, 

may be removed at the Meeting of the Creditors for Choice of Aſlig- 

nees, if the major Part in Value of them (whoſe Debts amount to 

10 JL. or upwards) then preſent, and of ſuch Perſons duly authorized 
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| as aforeſaid, ſhall think fit; and the . ſo removed ſhall deliver 


up and aſſign all the Eſtate and Effects of ſuch Bankrupt, which ſhall 
have come to their Hands, or were aſſigned by the ſaid Commiſſioners 
as aforeſaid, to the other Aſſignees ſo choſen by the Creditors; and 
all the Bankrupt's Eſtate 75 Effects ſo delivered up, or -afligned, 
ſhall be as effectually veſted in ſuch new Aſſignees, as if the firſt Aſ- 


ſignment had been made to them by the ſaid Commiſſioners. If ſuch 
firſt Aſſignees ſhall refuſe or neglect by the Space of ten Days next 


after Notice given of the Choice of ſuch new Aſſignees, and of their 
Conſent to accept ſuch Aſſignment, ſignified to the firſt Aſſignees by 
Writing under their Hands, to make ſuch Aſſignment and Delivery, 


ſuch firſt Aſſignees ſhall reſpectively forfeit 200 J. to be divided amongſt 


the Creditors, towards Satisfaction of their Debts, as the Bankrupt's 
Eſtate ſhould be divided, and recovered by Action of Debt, &-c. b 
the Perſon appointed by the Commiſſioners to ſue for it, with full 

of Suit, and no Privilege, Wager of Law, or more than one Impar- 
lance ſhall be allowed. Ft Beets 


A The Lord Chancellor, &c. upon Petition of : ate; 


any Creditors may make ſuch Order as to the vaca- _ 1.24.3 2. 
ting Aſſignments, and making new ones, as he ſhall think juſt and rea- 
ſonable. If a new Aſſignment ſhall be ordered, fuch Debts, Effects, 
and Eſtate, ſhall be thereby effectually veſted in the new Aſſignees, 
who may ſue for the ſame in their own Names, and diſcharge any Suit, 
or give Acquittance for ſuch Debts as effectually as the former Aﬀighees 
might have done; and the Commiſſioners ſhall cauſe publick Notice 
to be given in the two London Gazettes immediately following the 
Removal of ſuch Aſſignees, and the Appointment of ſuch new Aſ- 
ſignees, that ſuch Aſſignees are removed, and others appointed in their 
Stead, and that Perſons indebted to the Bankrupt's -ÞRate do not pay 
ſuch Debts to ſuch removed Aſſignees. 


B Befkoꝛze the Creditors ſhall proceed to the Choice of an Aſſignee of 


any Bankrupt's Eſtate, the major Part in Value of , 483 

the ſaid Creditors then preſent, ſhall, if they think 
fit, dire& in what Manner, how, with whom, and where the Morieys 
ariſing from Time to Time out of the Bankrupt's Eſtate, ſhall be paid 
in and remain, till the ſame, be divided among the Creditors, as this 
Act directs; to which Direction the Aſſignees to be afterwards choſen 
ſhall conform, as often as 100 J. ſhall be received from ſuch Eſtate, 
1 gw be indemnified for what they ſhall do in purſyance of ſuch 

n | | bite. £0 


C _ Every Perſon choſen an Aſſignee of ſuch Bankrupt Eſtate and Ef 


fects ſhall at ſome Time after the Expiration of four Months, and with- 
in twelve Months after ſuch Commiſſion iſſued, cauſe at leaſt twenty- 
one Days publick Notice to be given in the Gazette; of the Time and 
Place the Commiſſioners and Aſſignees intend to meet, to make a Divi- 
dend of ſuch Bankrupt's Effects; at which Time the Creditors, who 
have not before proved their Debts, may prove the ſame; which Meet- 
ing for the City of London, and all Places within the Bills of Morta- 

| | lity, 
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lity, ſhall be at the Guild-Hall of the ſaid City; and upon every ſuch 
Meeting, the Aſſignees ſhall produce to the Commiſſioners and Credi- 
tors then preſent, fair and juſt Accounts of all their Receipts and Pay- 
ments touching the ſaid Bankrupt's Effects, and the Particulars of what 
mall remain outſtanding ; afid ſhall, if the major Part of the Creditors 
then preſent · require it, be examined on Oath or ſolemn Affirmation 
before the Commiſſioners, touching the Truth of ſuch Accounts ; and 
in ſuch Accounts the Aſſignees ſhall be allowed and retain all Sums of 
Money expended in ſuing out and proſecuting ſuch Commiſſion, and 
all other juſt Allowances by Reaſon of their being Aſſignees; and the 
Commiſſioners ſhall order ſuch Part of the neat Produce of the Bank- 
32001  _ rupt's Eſtate, as ſhall appear to be in the Hands 
P.-483. i of the Aſſignees, as the major Part of them ſhall 
ve WD think fit, to be forthwith divided amongſt the 
Creditors who have duly proved their Debts, in Proportion to their 
ſeveral Debts ; and the Commiſſioners ſhall make ſuch Order for a Di- 
vidend in Writing under their Hands, and cauſe one Part thereof to 
be filed amongſt the Proceedings under ſuch Commiſſion, and deliver 
to each Aſſignee under ſuch Commiſſion a Duplicate of ſuch their Or- 
der; which Order of Diſtribution ſhall contain an Account of the 
Time and Place of making ſuch Order, the Sum total of the Debts 
proved, the Sum Total of the Money remaining in the Aſſignees Hands 
to be divided, and how much in the Pound particularly is then to be 
paid to every Creditor ; and the Aſſignees in Purſuance of ſuch Order, 
and without any Deed of Diſtribution for that Purpoſe, ſhall forthwith 
make ſuch Diſtribution accordingly, and take Receipts, in a Book for 
that Purpoſe, from each Creditor ; and ſuch Order and Receipt ſhall 
be a full Diſcharge to ſuch Aſſignee for ſo much as he ſhall fairly pay 


purſuant to ſuch Order. * 
pots The Aſſignees of any Bankrupt's Eſtate and Ef- A 
9 fects, with Conſent of the major Part in Value of 


the Creditors, who ſhall have duly proved their Debts under ſuch 
Commiſſion, and ſhall be preſent at any Meeting, purſuant to Notice 
in the Gazette, may ſubmit any Diſpute between ſuch Aſſignees, and 
any other Perſon, by Reaſon of any Matter whatſoever relating to ſuch 
Bankrupt's Eſtate or Effe&s, to the final Determination of Arbitrators, 
to be choſen by the ſaid Aſſignees and the major Part in Value of ſuch 
Creditors, and the Party with whom they ſhall have ſuch Difference; 
and to perform the Award of ſuch Arbitrators, or otherwiſe to com- 
pound and agree the Matters in Difference between them in ſuch 
Manner as the Aſſignees, with ſuch Conſent, ſhall think fit, and can 
agree, and the ſame ſhall be binding to all the Creditors of the ſaid 
Bankrupt, and the Aſſignees be indemnified for what they ſhall fairly 
do, according to the Direction aforeſaid. . 
The Aſlignees ſo choſen may, with ſuch Conſent, make Compoſi- B 
tion with any Debtors to ſuch Bankrupts, where the ſame ſhall appear 
neceſſary and reaſonable, and may take ſuch reaſonable Part as can on 
ſuch Compoſition be gotten, in full Diſcharge of ſuch Debts. 
722 2 


After 


* Wankrupt. 283 
A After ſuch Bankrupt ſhall have obtained his Cer- 
tificate, and the ſame be duly confirmed, he ſhall p. 485. 
| be obliged to attend, on reaſonable Notice in Wri- 
ting, the Aſſignees, in order to adjuſt any Account between ſuch Bank- 
rupt arid any Debtor to his Eſtate, or ſhall attend any Court of Re- 
cord, to be examined touching the ſame, for which Attendance he 
ſhall be allowed 25. 6d. per Diem out of the ſaid Eſtate ; on Negle& 
or Refuſal to attend, or aſſiſt in ſuch Diſcovery, without ſufficient 
Cauſe ſhewn to the Commiſſioners, the Aſſignees making due Proof 
thereof on Oath or ſolemn Affirmation, the ſaid Commiſſioners are 
impowered and required to iſſue a Warrant, directed to ſuch Perſon 
as they ſhall think proper, for apprehending ſuch Bankrupt, and to 
commit him to the County Gaol, there to remain in cloſe Cuſtody, till 
he ſhall duly conform to the Satisfaction of the Commiſſioners, and 
be by them, or the Lord Chancellor, diſcharged, or Dy due Courſe of 
Law; and ſuch Gaoler is required to keep ſuch Perſon in cloſe Cu- 
ſtody, till duly diſcharged, under the Penalties before mentioned for 
ſuch Gaoler ſuffering ſuch Priſoners, committed purſuaiit to this Act, 
to eſcape and go at large. 
B Within eighteen Months next after iſſuing any 
ſuch Commiſſion, the Aſſignees ſhall make a ſecond 5 
Dividend of the Bankrupt's Effects, if the ſame was not wholly di- 
vided upon the firſt Dividend, and cauſe Notice to be inſerted in the 
Gazette, of the Time and Place of ſuch ſecond Dividend, and for the 
Creditors, who ſhall not before have proved their Debts, to come and 
prove the ſame; at ſuoh Meeting the Aſſignees ſhall produce on Oath or 
Affirmation the Accounts of the Bankrupt's Eſtate and Effects, and what 
on the Ballance ſhall appegr to be in their Hands, ſhall by Order of the 
Commiſſioners be forthw h divided among the Creditors who have pro- 
ved their Debts, in Proportion to their Debts; which ſecond Dividend 
ſhall be tinal, unleſs any Suit in Law or Equity ſhall be depending, or 
any Part of the Eſtate ſtanding out that cannot have been diſpoſed of, or 
that the major Part of the Creditors ſhall not have agreed to be diſpoſed 
of, or unleſs ſome other or future Eſtate or Effects of the ſaid Bankrupt 
{hall afterwards come to the ſaid Aſſignees, in which Caſe the Aſ- 
ſignees ſhall, as ſoon as may be, convert ſuch Eſtate and Effects into 
Money, and ſhall, within two Months after, by like Order of the 
Commiſſioners, divide the ſame amongſt the aforeſaid Creditors. 
C No Suit in Equity ſhall be commenced by the Aſſignees without 
_ Conſent of the major Part in Value of the Creditors preſent at a 
Meeting purſuant to Notice in the Gagette for that Purpoſe. 
D Bankers, Brokers, and Factors, being fre uently _ " 
entruſted with great Sums of Money, Goods, and *® 7 
Effects of great Value, belonging to other Perſons, are declared to be 
{ubje& and liable to this and other Statutes made concerning Bankrupts. 
E No Farmer, Grazier, Droyer of Cattle, or any Receiver General of 
the Taxes granted by Act of * ſhall be entitled as ſuch to 
4 any 
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any of the Benefits given by this Act, or be deemed a Bankrupt with- 
in the ſame, or any Statutes now in Force concerning Bankrupts. 
Upon the Petition of any Perſon to the Lord Chancellor, Keeper, A 
or Commiſlioners for Cuſtody of the Great Seal, praying, that fuch 
Commiſſions, the Depoſitions taken thereon, or any Part thereof, and 
ſuch Certificates ſo to be allowed and confirmed as aforeſaid, or any 
Certificates heretofore allowed and confirmed, or any other Thing re- 
lating to ſuch, Commiſſions, or the Proceedings thereon, may be en- 
tred of Record, the Lord Chancellor, &c. may order ſuch Commiſ- 
ſions, Depoſitions, Proceedings, and Certificates, or other Things, to 
88 be entred of Record; and in Caſe of the Death of the 
b. 48. Witneſſes proving ſuch Bankruptcy, or in Caſe the ſaid Com- 
miſſions, Depoſitions, Proceedings, or other Things, ſhall be loſt or 
miſlaid, a true Copy of the Record of ſuch Commiſſions, c. ſigned 
and atteſted as herein after mentioned, may be given in Evidence to 
prove the Bankruptcy. All Certificates already or hereafter to be al- 
lowed and confirmed, and entred of Record, or a true Copy of every 
Certificate ſo ſigned and atteſted, may be given in Evidence in any 
Court of Record, and be, without other Proof, adjudged an effectual 
Bar and Diſcharge of and againſt any Suit to be brought by any Cre- 
ditor of ſuch Bankrupt, for any Debt contracted before the iſſuing of 
ſuch Commiſſion, unleſs it ſhall be proved that ſuch Certificate was 
fraudulently obtained ; in which Caſe Coſts ſhall be allowed to either 
Party, as in other common Caſes. And the Lord Chancellor, ec. 
ſhall appoint a certain proper Place near the Inns of Court, where all 
the Matters aforeſaid ſhall be entred of Record; and all Perſons ſhall 
be at Liberty to ſearch and ſee if the ſame are duly entred; and the 
Lord Chancellor, &*c. ſhall by Writing under his Hand, appoint a 
proper Perſon, who ſhall by himſelf, or DepWty to be approved by the 
Lord Chancellor, ec. as aforeſaid. enter of Record ſuch Commiſlions, 
5 ec. and have Cuſtody of the Entries thereof; and 
* alſo appoint ſuch Fee or Reward to be paid ſuch 
Perſon for his Pains therein, as he ſhall think reaſonable, not exceed- 
ing what is uſually paid in like Caſes; the Perſon ſo to be appointed 
and his Deputy ſhall continue to enter of Record the Things aforeſaid, 
and have the Cuſtody of the ſame, ſo long as they ſhall behave them- 
ſelves well in the Matters aforeſaid, and ſhall not be removed, but by 
Order in Writing under the Hand of the Lord Chancellor, & c. on a 
ſufficient Cauſe therein ſpecitied ; if ſuch Perſon die, or be removed, 
the Lord Chancellor, ec. may appoint another Perſon in the Manner 
aforeſaid, who ſhall have the like Cuſtody and Fee. 
There ſhall not be paid or allowed by the Creditors, or out of the B 
Bankrupt's Eſtate, any Monies for the Commiſſioners, or any other 
Perſons Expences in eating or drinking at any Meetings; and no 
Schedule ſhall be annexed to any Deed of Aſſignment of the Bankrupt's 
Perſonal Eſtate from the Commiſlioners to the Aſſignees; if any Com- 


miſſioner ſhall order any ſuch Expence, or receive above 205. each, for 
3 each 


Waͤnkrupt. 28 5 
each Meeting, he ſhall be diſabled for ever to act as a Commiſſioner in 
any Commiſſion of Bankruptcy. 4 1 
A The ſaid Commiſſioners ſhall not be capable to | 
act as ſuch, after the 24th of June, 1732, till they 
ſhall reſpectively have taken an Oath to the Effed following, viz. 


B I A. B. do ſwear, that 1 will faithfully, + mans. , and honeſtly, 

according to the beſt of my Skill and Knowledge, execute the ſeveral 
Powers and Truſts repoſed in me as a Commiſſioner in a Commiſſion of 
Bankruptcy againſt and that without Favour or Affection, 


Prejudice or Malice. 
So help me God. 


C Tahich Oath any two or more of the ſaid Commiſſioners are im- 
powered and required to adminiſter to each other in the ſame Com- 
miſſion authorized; and the ſaid Commiſſioners ſhall enter and keep a 
Memorial thereof ſigned by them reſpectively, among the Depoſitions 
and other Proceedings on each Commiſſion. 
D No Commiſſion of Bankruptcy ſhall abate by Reaſon of the Death of 
his Majeſty or Succeſſors; if it ſhall be neceſſary to renew any ſuch 
Commiſſion by Reaſon of the Death of the Commiſſioners therein 
named, ſo that a ſufficient Number of Commiſlioners ſhall not be liv- 
ing to act therein, or for any other Cauſe, ſuch Commiſſion ſhall be 
renewed, and but half of the uſual Fees ſhall be paid. 
E All Bills of Fees or Diſburſements claimed by a 

any Solicitor, Clerk, or Attorney, imployed under * i" 
fuch Commiſſion, ſhall be adjuſted and certified by a Maſter in Chaz- 
cery; and ſo much as the Maſter ſhall certify to be due to ſuch Per- 
ſons, and no more, ſhall be paid by the Aſſignees; and the Maſter 
ſhall receive for his Care in adjuſting the ſame, and his Certificate 
thereof, 20s. and no more. 
F Every Bankrupt declared ſuch on or before the 14th of May, 1729, 
having diſcovered all his Eſtate and Effects, and delivered up the ſame 
for the Benefit of his Creditors, ſhall be intitled to all the Advantages, 
and liable to all the Penalties in the A& 5 Geo. I. concerning Bank- 
rupts, if he hath already, or ſhall hereafter, before the 25th of March, 
1733, obtain a Certificate of his Conformity purſuant to the ſaid Act; 
and ſuch Certificates ſhall be allowed and confirmed as that Act directs. 
G All Actions and Proceedings brought againſt ſuch 
Bankrupts for Matters ariſing before the Bankrupft- | 
cy, ſhall be diſcharged againſt ſuch Bankrupts and their Bail, ſo ob- 
taining ſuch Certificates allowed as aforeſaid. 
H This Act ſhall be in Force for three Years, from 24 Fune, 1732. 
and from thence to the End of the then next Seſſion of Parliament, 
and no longer. | 
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288 Bankrupt. 
Erben ol ne Stat. Nn Expoſition of the 13 Eliz. cap. 7. of Bank- A 
oy : tap, 7. of Bank- ruptcy. _ the whole Caſe. 2 Rep, -;, 44. WY 
my An lnn-keeper, Quatenus an Inn-keeper, cannot B 
_ IE cannot be be a Bankrupt. 3 Lev. 309, 310. Nor a Farmer, nor 
IA a Sutler, ec. Show. Rep. 269, 270, Oc. Who 
| ſhall, and who ſhall not. See Danv. 686, 687. 
A Shoe-maker may A Shoe-maker may be a Bankrupt, for he lives C 
be a Bankrupt. upon his Credit by buying of Leather and ſelling 
it again in his Shop. Cro. Car. 31. pl. 1. 
The Commiſſioners are The Court will not compel Commiſſioners of D 
bed avs Wimel 2 Bankruptcy to give the Witneſs a Copy of the In- 
opy of theInterrogato- : £ his Donofiticns. thou th 
ries, or of his Depoſi- terrogatorles, Or O 1s Depolitions, tnough the 
tions, though he ſwears Man ſwears he was illiterate, and could not tell 
„ Hlerate, ether they wrote his Depoſitions right or no. 
Hill. 8 V. B. R. 

Commiſſioners miſt There Commiſſioners of Bankruptcy procure E 
Er Og why edn. an Evidence to be arreſted, and bring him in Cu- 
them by MM Arreſt; it ſtody to be examined by them; this is a Miſde- 
is Miſdemeauor. meanor, for which an Information will lie, where 

the Arreſt is by Proceſs iſſuing out of any other 
Court than the King's Bench. But if the Arreſt were in the King's 
Bench, then the Court will grant an Attachment againſt the Com- 
miſſioners. Hill. „„ 18 3 , 
5 Where it 1s faid, that the Bankrupt's Coods are 
8 — promos bound by the Teſte of the Writ 5 that is, where 
the Teſte of the Writ. the Writ is ſued out the ſame Day that it bears 
| . Teſte, but not if ſued out afterwards : Becauſe if 
it ſhould be otherwiſe, all Sales between the Teſte and Return would 
be avoided. 1 Lev. 174. 
Goods extended be- Gods extended before the Party becomes a G 
fore the Bankruptcy and Bankrupt, and delivered by the liberate after he 
29833 rareatie becomes a Bankrupt, can't be ſold by the Com- 
ankruptcy, can't : 
be (old by the Commiſi- miſſioners, becauſe they being extended are quaſi 
ners. in Cuſtodia Legis, ſo as the Conuzor can't difools 
of them; and tho' by the Extent the Conuzee 
hath no abſolute Property till the Delivery upon the liherate, and at 
the Return of the Writ he may refuſe them if over valued; yet that 
is for the Benefit of the Conuzee. Cro. Car. 148. pl. 3. 149. 

How Debts ſhall be here Commiſſioners aſſign over a Debt (for H 
aſſigned. the Purpoſe) of 1001. due from J. S. Though this 

: | is a Debt due upon a Judgment, yet this Aflign- 
ment by general Words ſhall be ſufficient. Mich. 8 V. B. R. 

No Man bound to Mhere Commiſſioners commit a Man te Priſon I 
make a Diſcovery upon for not making a Diſcovery of his Eſtate upon 
8 4 ·l e Oath, without exhibiting of Interrogatories; this 
exhibited againſt him, Commitment is illegal, for that they have not 
purſued the Direction given by the Statute, which 
&to draw up Interrogatories, and examine him thereupon z and if i 
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hall then refuſe to anſwer them, he may be committed : But betauſe 

'a Man was committed, no Interrogatories being offered to him, he 

was upon his 1 1 Corpus diſcharged by the Court of King's Bench. 
ich. W. B. . | EDM. 

A 3 Kxroator arreſts a Man before Probate of the Executor arreſts a Man, 
Will, but he proves it before the Return of the — — — * 
Writ; afterwards the Defendant becomes a Bank- turn of the Writ. 
rupt. And it was adjudged, That it was not this þ 
Arreſt, but ſome other ſubſequent Matter which could make the De- 
fendant a Bankrupt; for the Plaintiff had not any Cauſe of Action a- 


gainſt the Defendant at the Time of the Arreſt. Mich. 34 Car. 2. 
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B Two Partners in Trade, and one of them be- 

comes a Bankrupt ; the Aſſignee ſhall have no more 
than a Moiety jointly with the other Partner. 

C A Man was committed by Commiſſioners of 
Bankruptcy, for not anſwering of Interrogatories; 
and the Commitment was, until he ſhall be diſ- 
charged by due Courſe of Law. This was held a 
void Commitment: For that it ſhould have been, 

until he ſhould have anſwered the Interrogatories; 
and for that Reafon the Party was diſcharged. 


Two Partners, one is 
a Bankrupt, the Aſſignee 
ſhall have but his Moiety 


One committed for 
not anſwering Imerro- 
gatories, until he ſhall be 
delivered by due Courſe 
of Law, is naught : It 
ſhould have been, until 
he ſhall anſwer the In- 
terrogatories. 


87%. B. R. So alſo where it is ſaid that “until he ſubmit himſelf to 
the Authority of the Commiſſioners, is a void Commitment. 5 Mod. 


09. | 

D 5 Note, The Party td be examined need not to 
pay an univerſal Obedience to the Commiſſioners, 
ſo as to anſwer all Queſtions, but only what he 
knows of any Perſon's carrying away of any Part 
of the Bankrupt's Eſtate, but not by himſelf. 

E The Commiſlioners need not aſk the Party 
whether he will be examined or not ; for the Sta- 
tute impowers them to examine upon Interrogato- 

_ ries, Which they muſt prepare and tender to him 


To what a Perſon ſum- 
moned before Commiſſi- 
oners of Bankruptcy is 
to anſwer. 


5 Mod. 309. 


The Interrogatories 


| muſt be tendred, and 


not to anſwer without 
them. 


ready drawn, otherwiſe the Commitment will be void ; and falſe Im- 
priſonment will lie againſt them for it. 5 Mod. 368. Ante. 


F Aſlumpſit lies not for Aſſignees of Commiſſioners 
of Bankrupts for Money for which the Bankrupt's 
Goods were ſold, but only Trover for the Goods. 
3 Lev. 192, 

G A Bankrupt may bring an Action in his own 
Name and recover, unleſs the Matter for which he 
brings the Action is aſſigned over by the Commiſ- 
fioners to the Aſſignees Lutw. 701. | 

H Commiſſioners of Bankrupts cannot, after an 
Aſlignment of Goods to the Aſſignees, bring in 
the Perſon who claims the Coods, to ſwear whe- 
ther they are his Goods or no: Becauſe by the Aſ- 
ſignment they have executed their * 


Aſſumpſit lies not for 
Aſſignees for the Money 
for which theBankrupt's 
Goods were ſold, but 
Trover. 


A Bankrupt may re- 
cover in his own Name, 
until aſſigned over to 
Aſſignees. 


Commiſſioners eannot, 
after Aſſignment, bring 
in the Perſon who claims 
the Goods to ſwear. 


Where 
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What ſhall: make a 


be arreſted for the 


N 


Wankrupt. 
Where a Man is indebted 1001./ or more; and A 


he pays it not, nor compounds for it, within fix 
Months next after it becomes due, and the Debtor 


ſame, or being arreſted for Deht, lies in Priſon 


two Months upon that or other Arreſt for Debt, or being arreſted; for 


100 l. or more, eſc 


21 Jac. cap. I 9. par. 2. 
When the Commiſſion 
to be ſued out to affect 
à Purchaſor. 

21 Jac. cap. 19. Seit. 
14. 

Payment to a Bank- 

rupt, before Notice, is 
good. 


1 Jac. 1. cap. i 5. Sett. 14. 
May commit upon Re- 


fuſal to anſwer lnterro- 


gatories. 
1 Jac. 1. cap. I 5. 


The Bankrupt's Wife 
ſhall be ſworn. 


How to proceed againſt 

the Perſon. 

I 2 Eliz. cap. 7. Sett. 9. 

x Jac. 1. cap. 15. 

21 Jac. cap. 19. Sett. /. 
Money in Execution 

belongs to theBankrupr. 


be diſpoſed of by 
for no Body can 
176, 148. 


May ſell Goods with- 
out Deed inrolled, but 
not Lands. 


To what Conveyances 
of his Lands it ſhall ex- 
tend. 


13 Eliz. cap. 7. 


Where there are frau- 
dulent Grants or Con- 
veyances. 


21 Jac. cap. 19. 


A Covenant to renew a 
Leaſe is nor aſſignable. 


apes out of Priſon, or is enlarged by putting in of 


common or hired Bail, ſhall be adjudged a Bank- 
rupt from his firſt Arreſt. 21 Jac. cap. 195 par. 2. 

Alſo by the ſame Statute, Sec. 14. No Purehaſor B 
ſhall be impeached, unleſs the Commiſſion be ſued 
forth within five Years after he becomes a Bank- 
rupt.- - 14 B17 


No Debtor ſhall be prejudiced by Payment of C 


his Debt to any Bankrupt, before that he hath No- 


tice that he is ſo. 1 Fac. 1. cap. 15. Sect. 14. 
The Commiſſioners may examine a Bankrupt 
upon Interrogatories, and commit him to Prifon 
if he refuſes to be ſworn, until he ſhall ſubmit and 
be examined. 1 Fac. I. cap. 117. 
The Wife of a Bankrupt ſhall be examined E. 
againſt her Huſband, and for not coming, or re- 
fuſing to be ſworn, ſhall be committed. 1bid, 
How the Commiſſioners ſhall proceed againſt F 
the Perſon of a Bankrupt. See 13 Eliz. cap. 7. 
Sect. 9. 1 Fac. I. cap. 15. 21 Jac. cap. 19. Sect. 7. 
Danv. 6900. „ ee ind tt 
Money of a Bankrupt upon an Execution in the G 


D 


Sheriff's Hands being in Cuftodia Legis; cannot 
the Commiſhoners, but the Bankrupt ſhall have it, 
acknowledge Satisfaction but him. Co. Car. 166, 


Commiſſioners may ſell Goods without Deed H 
inrolled, but Lands they eannot. 2 Cu. 26. 4. 
1 Fett 360, 36. l Din dt Serbe 
The Act for Sale of his Lands, ſhall not extend I 
to Lands bona fide conveyed by him before his 
Bankruptcy; but it ſhall extend to Lands eonveyed 
to the Uſe of himſelf or his Heirs, er of lach 
who were conſenting to this fraudulent Purpoſe. 
13 lia. cape e 0 om LARGE Do 5 
"Where a Conveyance. is made to his Children K 
or others, or he transfers his Debts in other Mens 
Names, except upon the Marriage of a Child (both 
Parties being of Age) or for ſome valuahle Conſide- 
ration, the Commiſhoners may ſell. 21 Fagecap» 19. 
The Leſlor covenants witk the Leſſee and his L 
Aflignees to renew, the Leſſee becomes a Bankrupt, 


the Commiſſioners aſſign over this Covenant; their Aſſignment is void, 


3 115 it 


Banknapt. 
it not being aſſignable. Chant. Rep. 71. It. is there 


a Quere whether ey can aſſign over an Equity of 1 ble. 


Redemption. 

A @Thep map ſell all entailed Lands in | Poſſeſtivn, 
Reverſion or Remainder, except entailed in the 
Crown of the Gift of the King; and this ſhall bind 
the Iſſue in Tail, and all others, which a Common 
Recovery might cut off. 21 Fac. cap. 19. Sec. 12. 

B The Commiſſioners are to fell, or otherwiſe or- 
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. Whether an p Equity of of 


| _ bind all Eſtates 


21 Jac, cap. 19. eff, 12. 
How to make Diſtri- 


der the Bankrupt' 8 Lands, ec, for Payment of bution. 


| Creditors, vic. to every one his rateable Part, ac- 

bp to the Quantity of his Debt. 13 El. 8 7 7 

ect. 2. 

07 The Commiſſioners ſhall, n the Bankrupt pts 

EKẽqueſt, declare how they have efiowed his Lats 
and render the Overplus to the Bankrupt. Ibid. 
ſect. 4. 

0-20 Credito? within four Months, or befote Di- 
ſtribution, oy; come into the Statute. 1 Fat. c. 15. 
ect. 4. Note, Diſtribution cannot be til after E our 
Months. 

E Akter a firſt Diſtributibn, 1 no Creditor can come 
in to diſturb it; but may come in for the Refidue, 
whereof no Diſtribution Was made. 2 Chance. _ 

15+ 52 

F A Bankrupt dies after {Commiſſion dealt! in by 
the Commiſſioners, and before Diſtribution; the 
Commiſſioners may proceed, as if living. 1 Fac. 
cap. 15. ſet, 18. dit the Bankrupt: dies, and 
after the King dies, ;a new Commiſhon may be 

granted, and they may proceed upon the new 
Commiffion, where the old left off. Chanc. * 
193, 194. 

& _ Where: Commiſſioners may plead the- general 
Iſſue, and whit thoſe acting under hem maſt: 


plead. See Danv. 694. = Nen. 
HA Compoſition made by Virtue. of ihe Statute 
is final. Salk. 59. 8 ro 1 


I Sale of Coods by him after n an 1 48 of Bank- 
9 is: voidable by the Commiſſioners or Aſ- 
ſignees, by an Action of ::'Frover fot the Goods; 
but if they bring an Afſuumpſir. ort an dction of 
Debt, that —— the Contract. bi-jẽ 1 
K © Compoſitidns: made hy the Parties Gedling! it 
binds the. — of the —— Salla fYt 1 
LO The "Oo | ra ; reciting. the Stakiite 
madę i ged net good; fbr he did 
not bring himſelf rn = . Did +1 


212 0 


13 Eliz. cap. 7. cr. 2: 


Commiſſioners gal ac- 
count to the Bankrupt, 
and pay him the Over- 
FR 


When Cirdtiors thy 


come in. 


8 c. 15. ſett. 4. 


A 88 who came 
not into the firſt, may 
come into the ſecond 
bn 


Ou the Baikiape 
Where the King dies. 


What may be pleaded. 


Compoſition; .: - 


Sale of Goods 57 Bank- 
rupt. | 


Compoſition. 


MW Plea WIR. 


After 
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Sale by Bankrupt. 


Action by Aſſignee. 


Inn-keeper. 


Baukrupt. 
After an Act of Bankruptcy done, but before A 
any Commiſſion taken out, the Sale of Goods by 
the Bankrupt, is void. Salk. 60, 61. 
Atton brought by an Aſlignee of the Commiſ- B 


ſioners, good. Carthe w 29. 
Jnn-keeper not a Trader within the Statute of C 


Bankruptcy. Carthew 199. 


The like. 


Who may be a Bank- 
rupt. | 
The like. 


Lord Chancellor to 
declare who a Bankrupt. 


Of pleading by Bank- 


rupt. 


An Innkeeper who had 501. Stock or Share in a D 
Ship, not within the Statute of Bankrupts. Com- 
berb. 181, 182. Salk. 109. 

A Trader leaving off Trade may be a Bankrupt E 
for his Debts while a Trader. Comberb. 463. 

Tf a Trader contracts Debts and leaves off his F 
Trade, and then contracts other Debts, he may be 
a Bankrupt in reſpe& of the former Debts, but 
not the latter. Lid. 

But Note, The Law as to the above Particulars G 
ſcems now altered by the late Statutes. touching 
Bankrupts, which has impowered the Lord Chan- 
cellor, ec. to declare who ſhall be a Bankrupt. 

In pleading one to be a Bankrupt, *tis fabfcient H 
to ſay that he became a Bankrupt ad omnes inten- 


tiones ſeparal® Statutor without ſettings forth any 


What is Evidence of 
Ptcy. 


Power of Commiſſio- 
ners. 


Statute of Limita- 
tions. 


ProteQion. 
Where not aſſignable. 


Where it is a void 
Sale. 


Where a Contract not 
liable to the Commiſſion. 


- 


particular Act of. Bankruptcy. Comberb. 108. 
In an Action brought by Aſſignees of Commiſ- I 


ſioners of Bankrupts, they ought to prove ſome 


Act of Bankruptcy, ſo that the Certificate of my 
Lord Chancellor * not ſufficient. Cunberb. 217. 
See where Trover was brought by the Aſſignee, K 
and held good. Comberb. 453. 
In what Manner the Commiſſioners of Bank- L 
ruptcy ought to examine and commit. Comberb. 


2 391. 

In Caſe oh an Aſlien ee of the Commiſſioners, M 
the Statute 3 was eel, and held 
good. -Comberb. 70. 2 

Being the King ' Servant, and A nder 880 N 
tion of Parliament, excuſes ——y after an 
Arreſt. Skinner 21. 

Money paid for placing out a Son an Appren- 0 
tice after an Act of Bankruptcy, ſeemeth not to be 
aſſignable by the Commiſſioners. Skinner 22. 

Sale by Commiſſioners of Bankrup ptey of Lands, P 
void, if not by Deed enrolled; and in this Caſe 
the Inrolment ſhall not relate. "Skinner _ - JR 

Upon a Contract where there is quid pro quo, Q 
an Act of Bankeaptoy® 18 5 een it. Sin- 
ner 149. 4 

3 | One 


A One Arreſted, puts in Bail, and does not pay the 
Money within Six Months, if he becomes a Bank- 
rupt, the Bankruptcy ſhall not relate to the Time 


of the Arreſt, but he ſhall be adjadged a Bankrupt - 
after the Six Months ws þ Skinner 270 . 
B The buying of Victuals for the Navy, tho' he 


ſells the Surpluſage to others, will not make a Man 
Hable to the Statutes of Binkruptcy, becauſe it is a 
Contract for a particular Purpoſe. Skinner. 292. 

C A School-Maſter not within the Statutes of 
Bankrupts. 16d. | | 
D. Being a Partner of a Ship, unleſs it be found 
that he traded, will not make a Man a Trader, 
nor employing a Sum by way of Venture in Trade. 

Skinner 293. 

E A Fariner is no Trader within the Statutes of 

Bankruptcy. Modern Caſes in Law and Equity, 
6, 48. 

F : But if a Farmer or Inn-keeper buys great 

Quantities of Wool, Hops, Potatoes, for Sale, ali- 
ter. Mod. Caſes in Law and Equity 48. 

See the Statute of Limitations pleaded to an 
Aſſignee of Commiſſioners of Bankruptcy, and 
held well. Mod. Caſes in Law and Equity, 171. 

H Bankruptcy in the Principal ſhall not avoid a 
Judgment regularly obtained againſt the Bail, on 
Stat. 5 Geo. I. cap. 22. Mod. Caſes in Law and E- 

UL). 

1 It the Principal become Bankrupt, the Bail muſt 
ſurrender him before the Return of the ſecond Scire 
facias. Mod. Caſes in Law and Equity 348. 

K A Buping and Selling under a particular Re- 
ſtraint, is not within the Statute. Salk. 110. 

L But an Engliſh Subject trading from foreign Parts, 

may be a Bankrupt. Did. | 

M Ika Defendant renders himſelf in Diſcharge of 

Bail, and lies two Months, he is Bankrupt from 

the Arreſt, Salk, 111. RT. 

N Pet adjudged tho? lying in Priſon upon Arreſts, 
makes a Bankrupt, *tis otherwiſe if he puts in Bail, 
Salk. 110. | | 

O Outlawyy after an Act of Bankruptcy committed 
ſhall not defeat the Intereſt the Creditors have : ac- 
quir'd in his Eſtate. | wo 

P Pet a Purchaſor after ſhall not 

a a Commiſſion ſued five Years after 


the Bankruptcy. 
Salk. 109. „ie as 


4 C 


be impeached by 


AY 
0 To what Time Bank- 
ruptcy ſhall relate, and 


when. 


von 


„ ME , , 
* , „ 3.5 308 


What will not make 
a Man a Bankrupt. 


School-Maſter, - - 


What will not make 
2 Man a Trader. 


A Farmer no Ttader. 


Where they may be 
liable. 


Statute of Limita- 


tions. 


Principal and Bail. 


The like. 


What makes a Man a 
Bankrupt: 


What will not. 


Outlawry, its Effect. 


Who ſhall not be in- 
jured by a Commiſſion. 


A plain 


292 Bankrupt. 
Where Banktuptcy A plain Act of Bankruptcy can't be purged by A 
can t be purged. dealing afterwards, aliter if doubtful andy. . 
110. | | 


- 


- 


Property veſted by 


— Time of the Bankruptcy, fo as to void all Meſne 


Acts. Salk. 111. 
See the Judges Reſolutions on the Statute 4 0 C 


5 Anne againſt Frauds committed by Bankrupts. 
Salk. 111, 112. RF . : 5 
Of a Mortgagee or A Moꝛtgagee or Purchaſor precedent, tho' by a 
Furchaſor. reſpective Conveyance, to be preferred before the 
Aſſignees of Bankruptcy. Salk. 449. 


Bargain and Sale, 


Attoꝛnment. 
See Inrollment. 
Utſes. 


is given by both the Parties to the Bar- 
gain: As if one bargains and ſells his 
Land to another fo2 Money; here the 
Land is Recompence to him for the Money, and the Money is 
a Recompence to the other fo2 the Land, 


The Buyer ought to If one buy a Thing of another, he that buys it F 
pay the Money before ought to pay the Money he hath agreed to pay for 
deliver. it, before the Seller of it is bound to deliver it. 
(Paſch. 23 Car. 1. B. R.) For that is the Contract 
betwixt tlie Buyer and the Seller, I will give you ſo much Money, 
and you ſhall give me ſuch a Thing; and there is no Difference be- 
twixt buying of a Thing for Money, and bartering or exchanging one 
Thing for another; but if there be a Time ſet for the Payment of 
Money, then the Buyer hath an Intereſt in the Goods preſently upon 
the Contract. | | 
A Bargain made by 


oraata and tle, wet Brom and Sale is where a Recompence x, 


One may upon a good Conſideration diflolve G 


Parol may be diſſolved by Parol only, an abſolute Bargain made by Parol. 
1 Paſch. 24 Cir. B. R. . EF 


3 


Orr 


An Aſſignee has Property by Relation from the B 
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Bargain and Sale. 
A One may fell his Privilege given him by the 
Law as his Birth-right, as a free-born Scheck for 
a good Conſideration. (Irin. 24 Car. B. R.) For it 
ſhall be intended that he hath a ſufficient Recom- 
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A Man may ſell his 


Privilege given by the 
Law as his Birth-right. 


pence for it, and ſo hath no Wrong done him by it; but Quere, 


what Privileges he may ſell. 
B Jn 32 Car. 2. A Gentleman, who was a Baronet 


Fine levied of the Ho- 


by Deſcent, levied a Fine of his Honour to ano- of Baronet, 


ther Gentleman, which Gentleman, to whom the 


Fine was levied, enjoys it to this Day, and takes Place in Seniority 
from the Date of the Patent, as if it had been granted to an Anceſtor 


of his own. | | 


C Tf one that is indebted, do really and bona fide 


ſell his Lands, though it be with an Intent to a- 
void the Payment of his Debts; this Sale is good, 
if the Vendee be not privy to his Intent. ( Mich. 
24 Car. B. R.) For as to the Vendee, there is no 
Fraud in the Caſe, and he comes to the Lands up- 
on a valuable Conſideration. | 

D ACovenant in Conſideration of Money to ſtand 
{ſeized to the Uſe of another in Fee, if the Deed be 
enrolled within fix Months, is a good Bargain and 
Sale, although the Words Bargain and Sell are not 
in the Deed. Beadel's Caſe, 7 Rep. 40. b. 

E A Bargain and Sale of a Term, or other Chat- 

tel, need not to be inrolled. Bid. 44. and 5 Rep. 
113. 1 

F Q Bargain and Sale of the Remainder of a Term, 
or a future Intereſt, is good without Attornment. 
Hayward's Caſe, 2 Rep. 36. 

G Lands cannot by the Common Law, nor by 
27 H. 8. paſs from the King by Indenture of Bar- 
gain and Sale inrolled, . there cannot paſs 
any Uſe; for the King cannot be ſeized to an Uſe. 
Cro. Fac. 50. pl. 22. 

H @There muſt be a good Conſideration of Money 
to raiſe an Uſe by Deed of Bargain and Sale — 


led, which Inrollment muſt be within ſix Months, 


I Leon. 170. Caſe 237. 
I Deeds of Bargain and Sale inrolled, were or- 
dered and directed by 27 H. 8. cap. 16. 
K A Bargain and Sale made by one who is not in 
Poſſeſſion, nor receives the Rents, though it be by 
Deed inrolled in Conſideration of Money, is not 
good, if there be no Livery thereupon. ( Mich. 
23 Car. 2.) But if there be Livery, it paſſeth; 


Where Sale of Lands 
to avoid Payment of 
Debts, is good. 


Where a Bargain and 
Sale is good, though the 
Words Bargain and Sell 
are not in the Deed. 


Bargain and Sale of a 
Chattel need not be in- 
rolled. 


Of a Remainder of a 
Term good without At- 
torn ment. 


The King cannot paſs 
Lands by Bargain and 
Sale inrolled, and why. 


What makes a good 
Deed of Bargain and 
Sale. 


Ordet'd by 27 D. 8. 
cap. 16. 
Where a Bargain and 


Sale muſt be "executed 
uponLand, tho'inrolled. 


; for the making of 
the Livery puts the Bargainee into Poſſeſſion : So likewiſe if the 
Bargainor enters and takes Poſſeſſion, and then ſeals and delivers the 


Deed 


— ——U—ä — 


—— — — — — 


R Bargain: and Hale. 
Deed upon the Land: But if the Bargainor be in Poſſeſſion, or receies 
the Rents, then the Eſtate will well paſs by Deed inrolled, without? 
Livery. neee nv iter bilo) hoon n 
ries 4 and Sale of A Bargain and Sale made off fiom the Land, is A 
from the Land, how to not ſufficient to make a Claim, and then paſs a Re- 


= 


YO? mainder, 2 Rep. 54. 4. 1 
What paſſes by a Bar- An Eſtate doth not paſs by a Deed .of Bargain and B 
gain and Sale. Gale, it is only an Uſe, See Title Aſes. 


How a Bargain and Where the Words Bargain and Sell, without C 
Sale, in Conſideration of mentioning any Money, in Conſideration of natu- 
2 Affection, ſhall ral Affection, ſhall operate as a Covenant to ſtand 

perate. . ee 
ſeized. 2 Lev. 9, 10. . 

A Grant for Money A Gant of a Rent for Money and natural Af- D 
and natural Affection, fection, how to operate, whether as a Bargain if 
mn inrolled, or as a Covenant to ſtand ſeiſed, if duly 

How to be pleaded. pleaded, and how to be pleaded. 2 Lev. 292. 

No Inrollment to a There needs no Inrollment to a Bargain and Sale E 
Pargain and Sale for for Years, that executes by the Statute. 2 Rep. 
Leaks. 35. 5. 36. 4. | 5 

Where the Deed muſt Ik Lands are paſſed for Money only, the Deed F 
be inrolled, and where ought to be inrolled ; but if for Money and natural 
IN Affection, it will paſs without Inrollment. Style 
204, I Lev. 56. per Twiſden. And a Diverſity taken, where natural 
Affection is Part of the expreſs Conſideration, and where not. 

By what Words an Uhere the Words are, Give for Money, Grant G 
Eſtate ſhall paſs, where for Money, confirm for Money, agree for Money, 
the Deed Is inne. nant for Money, if the Decd be duly inrolled, 

the Land fhall paſs. 3 Leon. Caſe 39. Go. E.. 

166. pl. 2. | 215 ä 

By the Word Ded, By the Werd Dedi, if the Deed be inrolled, and H 
for Money and Iuroll- there be a Conſideration of Money, it will. paſs 
ment. 1 1 
| 1 the Eſtate. 4 Leon. Caſe 224. * 

A Bargain and Sale, A Bargain and Sale is made of a Reverſion, and 1 
1 * before the Inrollment a F ine is levied, or a Feoff- 
by the Fine. : ent made by the Bargainor to the Bargainee, then 
the Deed is inrolled; the Queſtion was, Whether 
it ſhould take Effect by the Deed, or Fine, or Feoffment? If by the 
Deed, there needed no Attornment of the Leſſee; if by the Fine or 
Feoffment, the Leſlee mult attorn : Adjudged, that he ſhall take by the 
Fine or Feoffment, which are Common Law Conveyances, and they 
thall be preferred. Hinde's Caſe, 4 Rep. 70. b. 71. 4. b. 8 

A Bargain and Sale in- A Bargain and Sale for Money was made, and K 
rolled, and Livery after- a Letter of Attorney in it to make Livery, the 
n haw 3t all pals. ee is inrolled; a Month after the Incoliment 
| the Attorney makes Livery, the Bargainee ſhall be 
in by the Inrollment, not by the Livery. 3 Leon. Caſe 39. So alſo in 
the Caſe of a Fine. 4 Rep. 70. b. 71. a Oy > 1 


3 A Man 


/ 


Bargain and Sale. 


A Aan reciting in an Indenture, That J. & was 
bound for him in a Recognizance of 5001. he for 


divers good Conſiderations bargains and ſells to 
him and his Heirs; the Deed is inrolled, and no 
Money found to be paid; it was adjudged, that 
the Deed was void: Alſo, if he had ſhewn that the 


— - % 


=» 
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and Sale in- 


A 
ro Conſideration 
ir ke 


Hi ſignifi — 
m, ſignifies not 3 
bak would have 4 


otherwiſe by Covenant 


to ſtand (ei 


Bargain and Sale was becauſe the Vendee was bound for him, yet 


Covenant to ſtand ſeiſed. Co. Eliz. 394. pl. 19. 
B Ika Man bargains and ſells Land whereof he is 
ſeiſed, the Bargainee hath preſently ſuch a Poſſeſ- 
ſion, that he may ſurrender, attorn, releaſe, G&c. 
but he cannot upon this Poſſeſſion bring Treſpaſs 
without an actual Entry, or the Deed ſealed upon 
the Land. Carter's Rep. 66. LO 

CI one bargains and ſells Lands, of which ano- 
ther is in Poſſeſſion, and claims Title to them, this 
Bargain and Sale is not good, becauſe it is a litigious 
Title, the buying whereof the Law doth not allow; 
for this ſhould be a Means to nouriſh Suits in- Law, 
and the End of the Law is to ſettle Peace and quiet 


that had not been good without apt Words to raiſe an Uſe by Way of 


The Bargainee hath 


ſuch a Poſſeſſion, that 


he may ſurrender, at- 
torn, releaſe, Oc. But 
not to bring Treſpaſs 


ſans actual Entry. 


Where a Bargain and 
Sale is well executed: 


And where not, where 
the Bargainor is in Poſ- 


Poſſeſſion : But if he had entred and delivered the Deed upon the 
Ground, or made a Letter of Attorney for the doing thereof upon the 
Ground, which was accordingly done; then if the Bargainor had a 


D A Bargain and Sale for Money in the Premiſſes, 
Habendum after the Death of the Bargainor, and 
inrolled within fix Months, ſhall paſs a preſent 
Eſtate in the Grant, and the Habendum ſhall be 
void. 3 Lev. 339. | | 

E A Bargain and Sale of a Term granted by him 
who was ſeiſed of the Inheritance, is good, with- 
out Attornment. Heyward's Caſe, 2 Rep. 36. But 
if the Bargain and Sale was made by an Aſſignee of 
a Leſſee, formerly, there muſt be an Attornment : 
Becauſe this is not executed by the Statute of Uſes, 
which executes only where the Grantor is ſeiſed, 
not poſſeſs'd : But Attornment is now ſupplied by a 
late Statute made 4 & 5 Anne ; which ſee in Title 
Attoznment. NEE TE 2 

F Tenant in Tail by Deed grants all his Eſtate 
which he hath in the Land, Habendum all his Eſtate 
to the Grantee and his Heirs for ever, and delivers 


good Title, the Deed is well executed. 


-Where the Bargain and 


Sale ſhall paſs the 
Ponies and 2. Ha- 


 bendum in futuro ſhall be 


void. 


A Bargain and Sale of 
a Term, made by him 
who was ſeized of the 
Inheritance is good, ſans 
Attorament: But if 
made by an Aſſignee of 
a Leſſee, it is not. 


4 & 5 Ann. 


Of Cones, and Bar- 
gains and Sales, made 
by Tenants in Tail. 


Seiſin accordingly ; the Grantee hath but an Eſtate for the Term of the 
Life of the Tenant in Tail: This Bargain and Sale is a rightful Eſtate, 
and diſcontinues neither the Entail, or any Remainder. Lit. ſect. 613. 
Note, It is Grants all his Eſtate : But if he had enfeoffd him of the 


4 D 


Land, 
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Land, that had 


Bargain and Sale. 


made à Diſcontinuance. i Lit. ſect. 595., So note a 


Difference," where it is 4 Grant of his Eſtate, and where it is a Feoff- 


ment of his 


Lands: For his Eſtate that he could grant, was 1 


for his own Life; but if he had taken upon him to make a Feoff- 
When aDiſcontinuance, ment of the Land, there it would have been, a 


and when not. 

. tit z dat 
When and howa Deed. 
of Bargain and Sale ſhall 
veſt, | 


If only one acknow- | 


ledge the Deed, it is 
good. 


May ſuffer a Recovery 
bef ore Inrollment. 


The Bargainee ſhall 
have the Rent due after 


the Date, and before. 
the Inrollment of tlie 


So allo where he levies 
a Fine. 

The Deed inrolled aftet 
the Bargainee's Death, 
| A Leaſe before Inroll- 
ment, not good. 


How to plead a Bar- 
gain and Sale. 


How to plead it, where 
no Conſideration of Mo- 
ney is expreſs d. 


But if the Deed men- 
tions a competent Sum 
of Money, it will do. 


- Muſt ſay, that it was 
inrolled infra ſex Menſes. 


A Bargain and Sale 
Deed inrolled cannot Fl 
to the Uſe of any but the 
Bargainee. 


Diſcontinuance: Becauſe he did more than by Law 


he could do. l | 


The Statute of Inrollment ſays, That a Deed of A 


s 6 # + 


. . Hob. 136. Co. | | 
everal ſeal the Deed, and but one acknow+ B 


1 Yentr. 361. E 

A Pan leaſes for Years, and then bargains and D 
ſells: the Reverſion, the Bargainee ſhall have the 
Rent incurred after the Date of the Deed, and be- 
fore the Inrollment. Latch. 115. 

So where he levies a Fine before Inrollment, E 
and afterwards it is inrolled, and good. 4 Leon. 4. 

The Deed is inrolled within ſix Months, but F 
it was after the Bargainee's Death; yet it is good, 
and ſhall veſt ab initio by the Statute of Uſes. 136. 

But a Leaſe made by the Bargainee before In- & 
rollment, held not to be good. Cyo. Car. 110. But 
ſee 1 Ventr. 360, 361. . 

In pleading of a Bargain and Sale, you muſt H 
ſay where it was inrolled. Cyo. Fac. 291. 

In pleading of a Bargain and Sale where no I 
Conſideration of Money is expreſs'd, it ought to 
be ſupplied by an Averment, that it was made for 
Money; for the general Words, for divers good 
Conſiderations, will not do. But it the Deed men- 
tions a competent Sum of Money, it will do. Mod. 
Caſes 777. 

Alſo you muſt lay, That it was inrolled within K 
ſix Months; for debito modo ſecundum formam Stat. 
will not do. Aleyn 19. | 

A Pan bargains and ſells his Land for Money L. 
by Deed enrolled to another in Fee ; Habendum 
to the Bargainee in Fee, to the Uſe of the Bar- 
gainor for Life, Tail, or in Fee, or to the Uſe of 

2 another; 


Bargain and Sale: 297 


another; this Limitation of the Uſe or Uſes is The Uſe is void: 
void, and it ſhall be to the Uſe of the Vendee in 

Fee, becauſe the Conſideration and Sale implies the Uſe to be in him 
only 62. — — 


A Extravagant Bargains not to be carried into Extravagant Bargain 


B Earneſt on 


Execution in a Court of Equity. Modern Caſes in 
Law and Equit p, 152, and 55 42. Ty | 
binds the Bar anz and gives the Earneſt. 


Buyer a Right 8 demand the Goods. all. 113. 


C But notwithſtanding Earneſt, the Money is to The like. 


bepaid on fetching away the Goods, and a De- 
mand ſans Payment is void. Ibid. 


D And if the Buyer does not come to pay, the 


E Where one Thing is to the Conſideration of 


Seller ought to go and requeſt him; and then if 
he does not pay, „c. in convenient Time, the A- 
greement is diſſolved. id. 


another, though there be mutual Promiſes, 1 
mance muſt be averr'd. STIL... 


F Ag if I {ell you my Horſe. upon your pa ing m The like. 


rol. J can't have tlie Money without a- bry 
or Tender of the Horſe; nor you my Horſe with- 
out averring Payment or Temper, and refuſal of 
the Money. - Salk. 113. 


G Sg where mutual Promiſſey are to transfer Stock The like, | 


on Payment of ſo much Money. r 


H But aliter where a Time is limited for the Per- 


2 


formance on one Part. 113, 171, 172. * 
Jf 4. and B. come to a Shop, and A. ſays to The like. 

the Seller, let B. have ſuch and ſuch Goods, and 

T will ſee you paid, ec. the Law intends A. to be 

the * and B. to act but as A. s Servant. Salk. 

23:3 


K Bargain and Sale paſſes no Eſtate till en- Enrolment. 


rolled. Carthew 178. 


L A Bargain and Sale without any Conſideration A 


is not good without an Attornment. Salk. 62. 


as, 


Bar in Aition. 
Bar in Aon. 
(Actions. 


See Dutlawry. 
(Pleas and Pl 


1 Os 


AR fs when the Defendynt in any Aﬀion A 
pleads a Plea, which is a ſuffictent An⸗ 
| \wer, and deſtroys the Acton of the 
_ Plaintiff foz ever. 


A Plea in Bar which does not give a full An- B 
fully — 2 - — all the Matter contained in the Plaintiff's 
contain 'd in the Plain- Declaration, is not a good Plea. (21 Car. 1. B. R.) 
8 Declaration. viz. If it anſwer not all the material Matter of it: 
For it appears by the Matter of the Declaration unanſwered, that the 
Plaintiff has Cauſe of Action, notwithſtanding what the Defendant 
has ſaid to the contrary. * 1 + | 

Everp Plea in Bar ought to have an apt Conclu- C 
a — — 1 ſion by praying > ith Si Actio, &c. 11 Rep. 
52. &. Lydford's Caſe. 
«= 5 »- Bat = common Intent is good. Keil. 53. b. D 
It the Bar be inſufficient in Matter, fo that it E 


1 y 3 may appear by it, that the Plaintiff hath good 


where in Form only, Caufe of Action, which is not avoided by the Bar, 
how it is to be. Judgment ſhall be given for the Plaintiff upon the 
Defe& of the Bar; but if the Bar be ſufficient for 
the Matter, but inſufficient for the Form, and there be no Demurrer 
upon it, but a Replication, there no Advantage ſhall be taken of the 
Defect of the Bar. Popham 42. 8 955 
[tho? once a Bar in a Perſonal Action is a Bar 
Np 2 000 8 2; pe ow. that is to be underſtood when it is a Bar 
Where a wrong Action to the Right, not where the Action is miſconceived. 
is brought. Cro. Fac. 15. pl. 20. or a wrong Action brcught. 
Cro. Eliz. 668. 6 Rep. 5. 


Bar, what. 


2 It 


A 


1 - 


B 


* 1 


C 


Bar in Action. 299 


. Jf a Declaration be faulty, and the Plaintiff de- 1 
— to the Plea in Bar, by: which he confeſles the K 4 N bu 
Fact, if well pleaded, he 1s eſtopped thereby, and ther Action, and where 
ſhall have no other Action. 1. Mod. 207. But if 
the Plea is not good, it can be no Eſtoppel, but the Plaintiff may 
have another Action. bid. E 5 
Ik the Plaintiff replies to the Defendant's Plea 15 1 4 8 FE; 
in Bar, this Replication is a Confeſſion in Law, that fendund pies in Bur l 
the Plea in Bar is a good Plea as to the Matter of a Confeſſion that is. 
Form, tho” it really is not good upon Demurrer. jan — ©. Aqaba 
(Tin. 23 Car. 1. B. R.) For the Plaintiff has flit 
his Advantage of demurring to the Defendant's inſufficient Plea by 
n Nendt, and. there was A Heul 

An Action was brought, and there was à Fault 1551 

in the Declaration, in * not aſſigning of, a good *. pokes _— og 
Breach in a Covenant; whereupon there was, up- _ — —— 1 
on a Demurrer, Judgment given, That the Plain- and not upon the Merit: 
tiff take no Benefit by bis Bill, but that he be amer- of the Cauſe. 
ced for bis falſe Claim; afterwards the Plaintiff + 


brings another Action for the ſame Matter, and aſſigned the Breach, 


as it ought to be; whereupon the Defendant pleads the former Action 
brought, and that it was barr'd by the Judgment upon the Demurrer. 


The Plaintiff replied, That the Judgment was not given upon the 
Merits of the Cauſe, but upon a Miſtake in the Declaration, in not 
ſaying (and ſo ſet forth the Cauſe.) The Defendant demurred, alledg- 


ing, That the firſt Judgment was a Bar : But the Court gave Judgment 


for the Plaintiff. Coppin and Slaymaker. Hill. 34 & 35 Car. 2. Rot. 
847. B. R. Dyer 371. 1 Mod, 207. 2 Mod. 42. e 


D A Bar not anſwered, avoided or traverſed, was 1 Bar muſt be an- 


E Mhere a Plea in Bar contains a Title, there de Where de Injuria ſux 


an Exception to a Replication. Lite. 1342. And ſwered, avoided or con- 
allowed by the Court to be a good Exception. feed. 
I Leon. 77. 


propria is an ill Repli- 


ſon Tort ſans tiel cauſe, is a naughty Replication. len. 


2 Lev. 307. See Title De Jnjuria ſim pꝛopzia. 


F Uhere the Bar is naught, yet if the Plaintiff Plaintiff ſhall not have 


5 „ A Judgment, tho' the Bar 
ſhews no Title in his Declaration, he ſhall not have |; naught, if his De- 


Judgment. Hob. 128. claration be not good. 


G Ik an Action of Debt be brought, and the De- Where Outlawry muſt 


Imparlance he may plead in Bar of the Action, 


be pleaded in Bar, and 


fendant imparls till the next Term, yet after his Lee ee, 


that the Plaintiff is outlawed, the Action being in Debt: For an out- 
lawed Perſon cannot take Advantage of the Law, ſo long as he conti- 
nues outlawed : But if the Action were in Treſpaſs or Caſe, it muſt be 
pleaded in Abatement only; becauſe, when the Action is in Debt, it 
is reduced to a Certainty, and the Debt is forfeited to the King, and 
Sen a good Bar: But it is not ſo where only Damages are to 


be recovere 
4E A Qerdit 
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ov” . 1; 
What is a Bar to ano- 


ther Action. 
How a Bar ought not 


Damages recover'd in 
an Aſumpfit ma, be, a 
Bar'to = Det. 

Recovery in an Aſſump- 
Fit is a good Bar in Debt. 


Where à Covetiant 


be pleaded | 
ro foe a Leſſee ſhall deduct ſo much for Charges; for the 


Action of Debt. 


In Trover Recovery 


againſt one is a good Bar 


for all the xeſt. 


Wr in Arion. 


A Qerdit withour -4 Matter e pow it, A 
cannot be pleaded in Bar of another Aditi, 


2 Fraun. 122, © 


þ A * Ow | * X , 4 | 8 3 F l 
A Bat ought not to be anſwered by Argument. B 
do be anſwered-. I t off nr int ed LD ye 


1 Leon. 77. 85 2 88 
Damages recovered in an Aſfumpſit, may be à C 
Bar of Debt, ia 3% © 
A Recovery in an Aſſumpſit will be a good Bar D 
in Debt for the ſame Thing. Co. 4. Rep. 94. b. 
In Debt for Rent upon a Leaſe for Years, the E 
Defendant may plead in Bar a Covenant, that the 


Covenant being in the ſame Deed and executory, 
is pleadable in Bar, to avoid Circuity of Action. 
Wen. 8 3 
In Trover the Defendant pleads, That the Plain- F 
tiff brought his Action of Trover againſt J. S. for 
the ſame Matter and recovered, and had him in 


Execution; and held a good Plea. For he having Judgment againſt 
one for Damages certain, that which was uncertain before, is reduc'd 


in rem judicatam. 


A Recovery in Treſ- 
, is a good Bar in 


rover. 


Where Auter Foits ac- 


mn or convict is a good 
lea, and where nor. 


Cro. 


Fac. 74. Telv. 67. Moore 762. 

A Judgment for the Defendant in Treſpaſs, up- G 
on a Special Verdict, is a good Bar to an Action of 
Trover for the ſame Goods. Shou. Rep. 146. See 
2 Ventr. 169, 170. and Raym. 472. ſeems contra. 

It is a Maxim, That the Life of a Man ſhall H 
never be twice put in Jeopardy for one and the 
ſame Offence ; and this is the Reaſon that Auter 
Foits acquitted or convicted for the ſame Offence, is 


2 good Plea; yet this is to be intended of a lawful- Acquittal or Con- 
viction : For if it were not lawful, his Life was never in Jeopardy ; 
and therefore where an Indictment is inſufficient, the Party was ne- 
ver lawfully acquitted ; for when an Offender is diſcharged upon an 


It is no Plea where 
the Indictment is inſuf- 
fcient, and why. 


When a Plea in A- 
batement ought to be 


Headed. 


Once barr'd by Ver- 
did, or Demurrer, is a 
Bar for ever. 


inſufficient Indictment, there the Law had not its 
End, nor the Life of the Party in Jeopardy. Co. 
4 Rep. 45. 4. 8 

A Plea in Abatement of Ancient Demeſne, & c. I 
muſt be pleaded before Imparlance, becauſe when 


the Defendant imparls, he admits the Court to have 


Juriſdiction of the Cauſe. 

(here a Man is barr'd in any Real or Perſonal K 
Action, by Judgment, upon Demurrer, Confeſſion, 
or Verdict, he is barr'd as to this or the like Action 


for the ſame Thing for ever. 6 Rep. 7. 


2 | | The 


Bar in Action. 301 
A The Plaintiff pleaded in Bar a Conuſance in a- Where Conufance in a. 
nother wt" and naught ; becauſe he had not mother er Replevinplede 


averred, other Conuſance was with the. in Br. 
Maſter's Confent. 
B MWMhere Matter in Bar ſhall not be pleaded in Abatement. 


9 Abatement. Salk. 1. in Br 
Where a ea 118 © vor * 
. 5 2 $5 
D A Fault in a Plea in Bar may be cured by the _ Fault in a Plea in 
Replication. Carthew 66. —_ 
E Uhere there is an Affirmative,-and Negative, Concluſion of Plea. 
the Plea muſt not be coticluded in Bar, or in A- 
batement; but an. Iſſue muſt be trder'd. Car- 
| thew 88. 2148 24336814 e 
F Plea of * 1 in a Stranger is wel pleaded Property pleaded. 
in Bar, but not in Abatement. Ibid: g ma: 
G Plaintiff brought an Action of 'Treſpaſs againſt Recovery in Treſpaſs 
the Defendant, the Verdict ànd judhment was for 29 Bar in Trover. 
the Defendant ; and after the Plaintiff brought 
Trover for the ſame Cauſe, and upon Plea in 
Bar, and Demurrer held that the Plaintiff was not 
barred to bring Trover. Skinner 49, 58. 
H An Eſtoppel pleaded in Bar that is upon Record, Eſtoppel. 
and the Concluſion being Judgment Si Aclionen | 
1 Gee. good. Skinner 49. | 
_ Where this] Plaintiff is barred in one Action, he ſhall be barred in 
oer, and where not. Vid. 48; 4 49, 57- | 
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No Feme-Covert can 
be barr'd of her Free- 


hold, without due Exa- 
mination. 


= . * * 
? c A 2 v 4 , : * = N 1 
* 1 * 


,. 


O Teme Cote thall be barr'd of her A 
Inheritance oz Freeholp, by her Con- 
keilign, but where ſhe is examined by 
the Chief Juſtice of the Common 


Bench, o2 Court of Common Bench, o2 Perſons having Power 


by the King's Writ to examine her. 10 Rep. 42. b. 


And a Feme- 


Covert is diſabled to make Contracts. 3 Inſt. 110. 


No Statute, Recogni- 
zance or Deed acknow- 
ledged by Baron and 
Feme to be inrolled, ſhall 
bind the Feme, and why. 


Who may examine 2 
Feme-Covert. 


Feme examined upon 
a Recovery. 


Where the Feme is exa- 
min'd by Writ, ſhe hall 
be barr'd. 


It Baron and Feme acknowledge a Statute, Re- 
cognizance or Deed to be inrolled, it is void as to 
the Feme, becauſe there is no ſuch Writ pending 
againſt the Baron and Feme ; whereupon the Feme 
may by Law be examined. 10 Rep. 43. 4. 2 Inft. 
693. * 

* none have Power to examine a Feme-Covert C 
without Writ. 10 Rep. 42. 6. 5 

The Uſage is, in a Common Recovery ſuffered D 
by Baron and Feme, to ſue out a Dedimus for the 
taking of her Examination, as in Caſe of a Fine. 
IO Rep. 43. 4. 

Where the Feme is examined by Writ, ſhe ſhall E 
be barr'd, elſe not. C9. 10 Rep. 43. 


? Baron 


A 


Years, the Baron by Indenture lets all the Land Tenants Ga Tents 


for ſeyenty Years, to commence immediately after Naron leaſes. ir 10 com. 
*. | | 962 n eie enn TY his h, d 
his Death; the Baron died, and the Wife ſurvived'? good; 3 


It was held to be a good Leaſe, and did bind the and-Feme were: Leſſees 


A! | 8. for Lives, Remainder to 
Feme. Cro. El. 287. pl, 2. Popbam 4, 5. But where S . 


the Baron and Feme were Joint-Leſſees for their ir is btherwiftr. 


B 


- 


C 


"Heirs, if the Huſband doth not enter. Coke 10. 


D 


E. f 


F 


0 


Lives, the Remainder to the Survivor of them for 
Years, the Baron grants over this Term, and dies; this Grant is void 
becauſe there was nothing in either of them to grant over, until there 
was a Survivor. Poph. 5. | F 
Baron and Feme, and the Feme within Age, pine by Baron and 
levies a Fine; and upon Inſpection the Wife was Feme, the Feme an In- 
adjudg'd to be within Age: It was adjudg'd that 1 
Finis preclict', both as to Baron and Feme, revoce- a 
tur. I Leon. 116. Caſe 158. : Kg 3 . 
A Mike levies a: Fine, as a Feme-Sole, of Land peme-Covert levies a 
whereof the was ſeized; this ſhall bar her and her Fine, it ſhall bar till her 
Huſband's Entry. 
Rep. 43. 4. Bat if the Huſband enters and dies, the Conuzee ſhall not 
have the Land: Becauſe by the Entry of the Huſband the Conuzee's 
Eſtate was defeated, and the Wife's ancient Eſtate reveſted in her, 
and the Huſband was ſeized of the whole Eſtate in the Right of his 
Wife. 7 Rep. 8. g. 0. | 5 FC 
When Baron and Feme levy a Fine of the Wife's here Huſband and 
Land, and the Baron declares by one Deed the U- wife levy a Fine of the 
ſes, and the Wife by another; or elſe, that neither Wife's Land,and neither 
of them declares any Uſes which are {ſufficient in tem CeclaresrneBies 
Law, there the Law doth immediately reveſt the Uſes in the Feme 
The Hulband makes a Feoffment of the Wife's Baron makes a Feoff- 
Land; it is a Diſcontinuance to the Wife; for the ir i 4 Difcontinunce. 
purging whereof {he was put to her Ci in Vita, and how to be avoided. 
ut could not avoid it by Entry, as. ſhe now ma 
by the Stat. of 22 H. g. cap. 28. Townſend's Caſe 32-Y, 8. cap, 28. 
I Plow..11 76. 6. 6 8 «be * „ 
Baron and Feme levy a Fine of the Wife's Where the Huſtand 


he mio declare „ e ſhall declares the Uſes ſolely 
Land, . the, Huſband only declares the Uſes ; it ſhall fe hall be good, unicr 


bind the Feme, if . her,Diflent doth not appear. rhe Wife diſſent. 
2 Rep. 57. 4. —— AM. 6 7.0 EL 

_ \Þpsband_ and Wife Tenants in Special Tail, The Husband Tenant 
the Huſband levies a Fine and dies; the Eſtate in Special Tall levies a 


Fail is barr'd, and not diſſolved or determined, n Ent. 


| ontinu * a rut. r 
ut hath. Continuance ſo long as the Wife lives, Ent 


or the Heirs. in Tail remain. 9. Rep. 138. J. to 
441. 4. | | es | W 


4 F But 


* 

Where the Fine of the 
Wife Tenant in Tail 
will not bar. 


The Fine of the Son, 
Tenant in Tail, in his Fa- 
ther's Life- time, bars af- 


ter the. Father's Death. 


- Leaſe of the Wife's 
Land, how to be. 


be a Party and ſeal | 
Huſband and Wife, and the Heirs of the Wife; and the Huſband not 


; 32 . 8. cap. 28. 


Leaſe by Baron and 
Feme without Deed, is 
void as io the Feme. 


Baron and Feme Leſ- 
ſors in Ejectment, and 
ſay not by Deed. 


The Huſband avowed 
in his own Name for 
Rent due gure Unxoris, 


and good, 
. 8 * 


Baron ouglit to have 5 his Feme with him, the Rent being due to 
him and his Feme; 
red the Life of his Wife, it is good. Cro. Fac. 442. pl. 17, 443. 


An Indenture ſaid to 
be made between Baron 
and Feme, but not ſral- 
ed by the Feme. 


How it is where the 


Baron ſeals and delivers 
in the Name of the 


FTeme. 


' Baron and Feme (cl! 
the Feme's Land, rend- 
ring Rent ; this may be 
a good Deed, for ſhe 
may accept the Rent, 
and affirm the Deed. 


A Feme-Covert cannot 
iake any Thing by a Gift 
from her Huſband: 


But the Huſband may 
deviſe or ſetile to the 
Uſe of the Wife. 


many Precedents in the Cafe. 2 Rep. 61. b. 3 Rep. 


Baron and Feme. 1 
But altho' the Wife hath an Eſtite Tail, yet ſhe A 
cannot levy a Fine, or ſuffer a Recovery : Becauſe 
ſhe cannot bar that which was barr'd before by the 
Priority of the Act of the Huſband. 9 Rep. 142. b. 
Ik the Son of a Tenant in Tail levies a Fine in B 
his Father's Life- time, this after the Father's Death 
ſhall bar the Entail. 9 Rep. 141. 4. | 

To a Leaſe of the Wife's Land, which may be C 
made for three Lives, or twenty-one Years, or un- 
der, paying the ancient Rent, or more, ſhe muſt 
the Indenture, and the Rent muſt be reſerved to 


to alien, diſcharge, or grant away the Rent, but 
during the Coverture only. 32 H. 8. cap. 28. See 
Co. Lit. 44, 45 | 8 

A Leaſe for Years by Baron and Feme of the D 
Feme's Land without Deed, is void againſt the Feme. 
Cro. El. 656. pl. 20. 3 1 
Baron and Feme Leſſors in Ejectment, and do E 
not ſay by Deed, and yet good: Becauſe there are 


21. 6. | 

The Defendant avows that his Wife's Anceſtor F 
was ſeized in Fee, and let the Lands for Years ren- 
dring Rent, and for Rent due to him and his Feme 
jure Uxoris he avows : After Verdict moved that the 


ut he having ſhewed the whole Matter and aver- 


An Indenture is ſaid to be made between Baron G 
and Feme, @*c. when really the Indenture was ne- 
ver ſealed by the Feme. How far this ſhall be an 
Eſtoppel, when recited in a Condition of a Bond 
to perform the Covenants. See Title Effoppel. 
Ik the Baron had ſealed and delivered it in the H 
Name of the Feme, it had been good during the 
Life of the Baron. Cro. El. 769. pl. 12. 

Ik Baron and Feme by Indenture bargain and I 
{ell the Land of the Feme rendring Rent, it had 
been a good Deed of the Feme ; becauſe ſhe might 
have accepted the Rent, and affirmed the Deed. Cro. 
El. 769. pl. 12. 1 I - 

A Feme-Covert cannot take any Thing by a K 
Deed of Gift from her Huſband : But an Huſband 
may ſettle an Eſtate to the Uſe of his Wife, which 
is to take Effect after his Deceaſe. Co. Lit. 3. 4. 
But ſhe may take by the Conſent of her Huſband. 
Cro. Car. 345. 


4 A Feme- 


a 


r 4 


tc the Prejudice of her Huſband. 5 Rep. 27. b. A Pregiine bor tang, 
 Feme-Covert Executrix cannot {ue without her 


50 Baron and Feme. 5 
A Feme-Covert is Executrix, ſhe can do nothing FemeExecut:ixnor 16 
er Huſband may releaſe; 


Huſband, and in all Caſes as to all Matters of Record the Huſ- 
band ought to be a Party, but not. as to Matters of Fact. 16 H. 7. 
Fil. 6. a. But her Huſband may releaſe. id. But ſee the Cafe 
of Mounſon &. Bourn, Cro. Car. 519, 526. where a Feme-Covert 
was Executrix, and Judgment againſt her Huſband and her, and upon 
a Scire Fieri, Enquiry againſt Baron and Feme, and a Devaſtavic 
found, and a Scire Feci returned, and a Judgment thereupon : It was 
objected, That the Feme could have no Goods, and therefore the 
Judgment void: But adjudged good; for the Huſband being charged 
in the Right of his Wife, Judgment ſhall be againſt both; and in this 
Caſe, if the Huſband had ſurvived the Wife, he The Huſtand gw be 


ſhall he charged; and when ſhe dies, her Huſband charged for his Wife's 


ſhall be charged. | 


B 


C 


D 


E 


2 Feme-Covert is ſubject to the Will of her Huſ- 


F 


5 : | Detaſtavit.” 
d Feme makes a Leaſe, and takes Huſband and Feme makes a Leaſe; 
marries, and receives the Rent of the Leſſee z (he ment of the ; the += 
having no Notice of the Coverture) and reſolved” js void, tho' he had ns 
that this was no Payment, tho” allowed that Pay- Notice of the Marriage; 


. | but Payment to a Feme- 
ment to a Feme-Covert Executrix was good. Co. CormBreniieiz died 


Fac. 617. pl. 7. 8 5 

The Huſband ſhall not be impriſoned for the Fine The Huſtand nor his 
of his Wife, neither ſhall the Fine be levied upon Eftare liable e. 2 Fine 
the Goods of the Huſband, but a Capias pro Fine Cin, pri 3 
{hall iſſue out againſt the Wife: Becauſe it is mere- out againſt her. 

ly perſonal. Mich. 5 W. & M. B. R. „ 

Where an Huſband ſhall be puniſhed for the. The Huſband ſhall not 
Misfeaſance of his Wife, and where not. 9 Rep. 1 ** 
from 70. 5. to 71. b. BS -_— 

A Feme-Covert cannot ſubmit to an Award, A Feme-Covert can- 
for the Submiſſion is a free Act: And the Will of not ſubmit io an Award, 
| Ho far anot 
band; and ſo is not free. But another Perſon may do it for her. * 
ſubmit to an Award for a Matter which concerls 
the Feme, and be bound to the Performance of it ; and ſuch a Sub- 
miſſion is a good Submiſſion in Law, for it may be he may receive Be- 
nefit by the Submiſſion; yet if he do not, it matters not. 

The Huſband only, and not his Wife, ſhall be 1 
impriſoned for Want of Bail to an Action brought mall be — 
for the Debt of the Wife dum ſola + Becauſe the Want of Bail for his 


* Wife cannot find Bail for herfelf, but the Huſband V's Pebt. 


muſt find Bail for her and himſelf, or be impriſon- 


ed; and before he is diſcharged, the Court will make him find Bail 


for himſelf and Wife. But it ſhall:be no Eſtoppel to him to ſay ſhe 
was not his Wife. 1 Lev. 216. | 
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ment; yet when a Wi- 


Intereſt. 1 Cantat 


The Wiſe taken up- Baron and Frm are outlawed; and the Wife A 
e wks thereupon; the ſhall be ſet at Liberty; and 
diſcharged. the Husband ſhall be compelled to appear for his 
Wife; becauſe he may bring a Swperſedeas, en 


| the chinot do. See Litt. Rep. 18. 

The Wife ſurviving, - A Bond is enter'd into to Huſband and Wife; B 

* have e i r the Huſband dies, and the Wife furvives him ; the 

 Huhand. ; * Wife ſhall have the Bond, and not the Execurors of 

the Huſband. Trin. 34 Car. 2. B. R. Dal. 8 10 N. 37. 

Alſo the Huſband may fue the Bond in his own Name, or join is Wife 
with him at his Election. Dal. 94. pl. 37. 


A Feme-Sole ah A a Leaſe for Years, and takes C. 


| A FeneSole Eiusband;; the Huabind hath by the Marriage full 
at her Husband's Di: Power to diſpoſe of it; (Nay, where ſhe was Exe- 
— cutrix to her former Husband. Cre. Fae. 3 = 4 . i 
Cro. El. 6.) and if he ſurvives his Wife, he ſhall enjoy 11 
Executors. But if he makes no Diſpoſition of it, and his if = 
vives him, it remains to the Wife. Hob. 3. Co. Litt. 46. b. Vide poſtea 
at the End of this Title. 

Fan Sol En, is A Feine-Sole leaſes at Will and marries, the D 


will and marries, > Leaſe continues ſtil, and is not determined. 5 Rep. 
continues. IO, 4. 


The Benefit of a De- Baton and Feme have a Decree for Money in E, 


cree by Raron and Feme the Right of the Feme, and the Baron dies; the 


belongs Bacon 1— Benefit of this Decree ſhall go to the Wife, and not 


tors. to the Executors of the Baron. Chanc. R 

Marriage is an e- The Marriage is an abſolute Gift of al 2 F 
jute Gift of all Chattels Perfonal in Poſteſlion, whether the Huſband ſurvive 
perſonal in Foſteſon. the Wife or not. Cb. Lit. 351. . Cro. Fac. 3 18. 

pl. 1. Cro. Car. 345. 

4 85 * 2 A Feme hath a Term, and takes Husband, he G 
Wire in his Life a may give and diſpoſe thereof in his Life- time, but 
but not by his Will. he cannot diſpoſe of it by Will. Cro. Cur. 3 

A Feme-Covert not A Feme, cho' not bound by her Agreement H 
bound b) her Agree- during Coverture, yet acting i according to the A- 
dow acting according to 2 When a Vidow, is bouùndchy it. Cbauc. 
it, is bound by it. Rep. 25 i 

The Husband cannot At 2 4 Lage be made to Baron and Feme for v ears, I 
bo nine and Fir the Baron cannot deviſe the Term, for che Feme is 
A | 2 b Survivorſhip, -befote the-Deviſe-rakes Effect. 

351. 4. 

-Where- a Leaſe'is made to-Baron-and'Feme for K 


The Husband cannot 


grant 2 Term from his their Lives, Remainder for a Term tothe Exeeu- 


mere the nn tots or Adminiſtratbrs of the 'Survivor, the B 
f aron 
a i FB * nt the Term; but af he dies before her, 
it will {urvive : Becauſe the Feme had dilly. a Poſ- 
ſibility, and no Intereſt. Co. Lirr. 46. 6. 


2 The 


B 


C 


. 


D 


E 


_ 


A: The 


A Feme before Marriage x | 


351. 4. 284. b. 7 H. 6. 1. 


her own Uſe, the Huſband ſhall have the Money, 
which by his Wife in her Life-time was actually 
received upon this Truſt, for by the Receipt the 
Huſband had a Property. March 44, 45. Aliter 
where the Huſband before Marriage, 


The Wife aſſigned her Term before Marriage in 
Truſt for herſelf, the Huſband without the Truſtees 
mortgages ; this is void: Neither can the Husband 
forfeit it by Outlawry or Felony. But if it had 
been an Aſſignment made oy 
Marriage in Truſt for his Wife; this is a voluntary 
Settlement, and fraudulent againſt Purchaſors. 
Chanc. Rep. 225. 


Tf a Leaſe be made to Baron and Feme render- 


ing Rent, the Feme may, after the Death of the 


Baron, diſagree to it. 2 H. 4. 19. b. Br. Baron and 
Feme, 29. 
A Man and Woman enter into Articles to each 


other, and the Man enters into a Bond to a third 
Perſon to perform the Articles, the Mari and Wo- 
man afterwards marry, whereby the Articles be- 
came void. The Bond notwithſtanding ſhall re- 
main good, and the Husband may be ſued upon it, 
and obliged to pay it, or ſo much as the Quantum 
dampnificatus in the Articles ſhall be ; and the Lord 
Chief Juſtice reſembled this to the Caſe of a Man's 
being bound to permit his Wife to make her Will: 
Altho' the Wife cannot make a legal Will, yet the 
Husband ſhall be obliged to perform ſuch Will as 
ſhe makes. Hill. 5 P. & M. B. R. See Coo. Car. 
219. pl. 5. See Cro. Car. 376. pl. 2. 


F A Pan and a Woman agree to marry, and they 
enter into a Deed in Writing (Note, not entred into 


to Truſtees for the Feme) that the Feme ſhould 


diſpoſe of the Rents of her own Eſtate (which was 


5001. per Annum) during the Coverture; they 


the Husband after 


The Husb ind cannot 


charge his Wife's Term 


with a Rent. 


A Feme before Mar- 
riage grants a Term to 
her own Uſe, yet tne 
Husband ſhall have the 
Money. 


| being a Party to the Deed, had 
conſented to it, that it ſhould be for her own ſeparate Uſe. | 


1 


The Husband cannet 
charge the Term of his 
Wife ſettled by her on 
Truſtees before Mar- 
riage. 8 
Neither ſhall Outlaw- 
ry or Felony hurt. 

But if made by the 
Husband after Marriage, 
ſnall be fraudulent. 


Where the Feme may 
diſagree to a Leaſe. 


A Man and Woman 
enter into Articles, the 
Man becomes bound to 
a Stranger to perform 
the Articles, they mar- 
ry ; the Bond remains 
good, and the Husband 
may be ſued upon it. 


A Man is bound to 
permit his Wife ro make 
her Will; tho” ſhe can- 
not make a legal Will, 
yet he muſt perform ſuch 
Will as ſhe makes; 


Marriage determines 
an Agreement made by 
Baron and Feme (with- 
out Truſtees) before Mar- 
riage. 


marry ; the Husband receives the Rents and dies; the Feme brings 
her Bill in Chancery againſt the Executors of her Husband to pay her 
the Money received by the Baron : But decreed that the Agreement 
made by the Baron before the Marriage, was by the Marriage deter- 


mined. Chanc. Rep. 21, 117, 118. 


4 


4G 


A Man 


Baron and Femme. 


30 
enn. 
ond with Condition t9 courted, with a Condition that if he ſhould permit 
permir his de Wan or her to make a Will of her firſt Huſband's Goods to 
501. to be paid within, the Value of 501. to be paid within one Year of 
S her Deceaſe, that then, c. The Defendant pleads 
within, O. that he permitted her to make her Will, but did 
not ſay that he paid the Money accordingly; other- 
wiſe he anſwers but one Part of the Condition, which is the — 
of the Will, not the Payment of the Money: For To be paid is al 
one with And to pay; and it is an idle Thing to permit her to make a 
Will, if he doth not pay, &c. Cro. Car. 597. pl. 18. * 

A Feme-Sole makes A Feme-Sole makes her Will, and deviſes her 
_—— go == __ Lands to F. S. whom ſhe afterwards marries, and 
afterwards marries, and dies in his Life-Time, the Will is void. 4 Rep. 
then dies; the Will is 60 b. 61. 4. b. 

* i A Pan enters into a Bond to a Woman, with 

A Man enters into 2 Condition, that if he married her, his Executors 


Bond to a Woman, to "th, , 
leave her 5001. if he or Adminiſtrators ſhould pay her 5ool. after his 


died before her. Death; he marries her, and dies. Here this Bond 


could not be ſued during his Life, and therefore the Action upon it 
could not be ſuſpended ; but the Cauſe of Action grew only after the 
Death of the Huſband, it being that his Heirs, Executors or Admini- 
ſtrators, ſhould pay the Wife 5000. if ſhe ſurvived her Huſband ; 
which ſhe did, 12 the Bond remains good to the Wife: And ſo it 
was adjudged inter Afton & Gage, Mich. 11 V. Regis, per Turton 
& Gould, againſt the Chief Juſtice. Yide Cro. Fac. 572. And Mich. 
7 Anne, upon a Writ of Error in the Exchequer-Chamber, the Court 


inclined very much to a firm the Judgment, which the Plaintiff in the 


Errors 205 proceeded thereupon no farther. See Chanc. Rep. 
21, 117, 118, 

If Feme-Sole be in- If a Feme-Sole be indebted to J. S. and after- 
_ 2nd marries, ſhe ward the Feme doth marry, this Debt is become, 
her Huſband: and if the by the Marriage, the Debt of the Huſband and ef 
Baron dies pending the the. Wife, viz. the roper Debt of the Wife, and 
Suit, The nay be fue. the Debt of the Huſband in right of his Wife, and 
Baron be not ſued in the the Wife muſt be ſued for this Debt jointly with 
Life 1 can her Huſband; and if the Huſband die pending the 
never de füedfor it alter. Suit, yet is not the Debt gone, but ſhe may be ſued 
for it after the Death of her "Huſband ; but it the Huſband be not ſued 
for this Debt during the Life of his Wife, he can never be ſued for it 
after her Death, Paſch. 24 Car. and Trin. 24 Car. B. R. viz. by a 
new Action. 


Judgment againſt a CUhere a Judgment is recovered againſt a Wo- E 


Womam dum ela; ſhe man dum ſola, and afterwards ſhe takes Huſband, 


marries, and Scire facias ORR” 2 
jn fed dur dein Hut. and a Scire facias is ſued out againſt the Huſband 


band and Wife. She dies and Wife, and Execution is adjudged upon this 


before Execution, after - Scire facias, and after the Year and a Day other 
wards a Scire facias a- Sire 


gainſt the Huſband, and 
or Writ of Error brought the Judgment was aftirmed, 


3 


Man enters into Bond to a Widow, whom he A 


B 


C 


D 


O Bryan 


A 
B 


C 


ment againſt them, 


Baron and Feme; 


Srire facras's are ſued out againſt the Huſband 
d habeat Executionem; 
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d Wife, and Judg 


t before Execution 


the Wife died, and afterwards upon a Scire facias againſt the Hufband, 


and Execution adjudged there 


upon, and upon a Writ of Errot brought 


2 reverſe the Judgment, the Judgment was affirmed, for that the 


uſband was bound by the fi 
and Ram's Caſe in B. R. 4 Fac. 2. 

an Aion is brought againſt a ſingle Woman, 
who pending the Action marries : This ſhall not 
abate the Action; but the Plaintiff ſhall, notwith- 
ſtanding the Marriage, proceed to Judgment and 
Execution againſt her, and take her in Execution 
by the Name of a fingle Woman, according as the 
Action was commenced againſt her. Trin. 12 . B. R. 

An Acton is brought againſt a Feme-Sole ; pend- 
ing the Action ſhe marries D. Judgment was given 
againft her, and a Ca. Sa. ſued out thereupon, upon 
which ſhe was taken: And reſolved, that where 
a Woman is found guilty, and before Judgment 


Judgment quod habeat Executionem. 


A Feme-Sole marries 
pending the Action a- 
gainſt her, this doth not 
abate the Action. 


She may be taken in 
Execution as a ſingle 
Woman. 


A Woman takes Huſ- 
band after Verdict and 
before Judgment ; Exe- 
cution ſhall be againſt 
her in her maiden Name. 


takes an Huſband, the Ca. Sa. ſhall be ſued out againſt her and not 


againſt her Huſband. Cro. Fac. 323. ph 1. Cro. Car. 232. 


A Feme-Sole brings an Action and recovers, 
and before the Day in Bank marries ; the Defen- 
dant pleads this at the Day in Bank; ſed non allo- 
catur ; for the Defendant hath no Day to plead it. 
Cro. Car. 232. pl. 13. 


D A Tloman who was married enter'd into a Bond 


as a Feme-Sole, and ſhe is afterwards ſued as a 
Feme-Sole, and pleads Non eff faclum; ſhe ma 
give in Evidence upon Non eſt fatium, her Cover- 
ture, at the Time of the ſealing of the Bond; and 


A Feme-Sole recovers, 
and marries before the 
Day in Bank, the De- 
fendant eanꝰt plead this. 


Feme-Covert enters 
into a Bond as a Feme- 
Sole, it is void; and fhe 


Y may pleadNon e faftum. 


that ſhall make the Bond void: For a Feme-Covert cannot do any Ad 


to oblige herſelf. 5 V. &. M. B. R. 


E A Feme-Sole recovers Debt and takes Huſband, 


and Execution is upon a Sci. Facias upon that Judg- 
ment adjudged to the Huſband and Wife; then the 
Wife dies, and the Huſband ſues out a Sczre Facias 


in his own Name; and the Court ſeemed to be of 


Feme-Sole tecovers a 
Judgment, marries and 
dies: The Husband fues 
out a Scire Facias, and 
hath Judgment, good. 


Opinion, that he well might: For that by this awarding of Execu- 


tion the Huſband ſhall have the Debt by Survivorſhip; a 


that if the 


Huſband ſhould die before Execution, the Adminiſtrator of his Wife 


ſhould have it. Goodyear's Caſe, 9 V. B. R. 


FF 2 Man and his Wife recovered in Debt in the 


Right of the Wife, the Wife being dead, the Huſ- 
band may ſue out a Scire Facias, and have Execu- 
tion : Becauſe by the Judgment it became his own 


Raron and Feme reco- 
ver in Debt: Feme dies; 
Baron may ſue out Sci. 
Fa, 


Debt, due in his own Right. 1 Mod. 179, 180. Co. Car. 208. pl. 1. 


But where the Feme was Adminiſtratrix to her Huſband, and then ſhe 


and 


But where the Reco- 


very is as Adminiſtra- 
trix, the Husband hath 
nothing to do with it, 


but it ſhall go to the 


Adminiſtrator de bonis 
non of the Inteſtate. 


The Husband charged 
with his Wife's Debts, 
afier her Death. X 


The Husband muſt 


bring the Action upon 
a Bond enter'd into to 
his Wife. 


Both muſt join in an 
Avowry for Rent. 


Where they may join. 


They cannot bring an 
Action for the Baron's 
Money, ad dampnum ip- 


forum. | 


Baron and Feme may 
bring an Action upon a 
Fromiſe made to the 
Feme. 


the Cure; and it 


| was inſiſted, that it being a perſonal Duty, 
ron only ſhould bring the Action. Curia. The Action is well 


Baron and Femt. | 
and her now Huſband recover, as her being Ad- 
miniſtratrix to her former Huſband, and then ſhe 


dies; her now Huſband ſhall not ſue out a Sci. fa. 
upon this Judgment, but the Duty remains to him 
who takes out new Adminiſtration in Right of the 
Inteſtate. | 


Gro. Car. 208. pl. 2. . . 
A Feme⸗Sole buys Goods, and marries and A 
dies, the Goods came to the Huſband's Hands after 


her Death, but the Debt remained unpaid : Equity 
will make him pay for them. Chanc. Rep. 295. 


Tf a Bond be made to a Feme-Covert, during B 
Coverture, for Payment of Money to the Feme, 
the Baron alone may bring the Action upon this 
Bond. 3 Lev. 403. 

They muſt join in an Avowry for Rent in Right C 
of the Feme. 1 Rol. Abr. 318. pl. 1,2. Lit. Rep. 375. 

Whatever the Conſideration is, if there be an 
expreſs Promiſe made to the Wife, they may join. 
Co. Eliz. 61. | 

Baron and Feme bring an Action for Money of D 
the Plaintiff, received by the Hands of his Wife, 
ad dampnum eorum, and naught; for a Feme Co- 
vert cannot have Goods with her Huſband. Co. 
Face. 644. pl. 6. | 

An Action was brought by Baron and Feme up- 
on a Promiſe made to the Feme after Marriage : In 
Conſideration that ſhe would cure a Wound of the 
Defendant, he promiſed to pay her 101. they aver 
the Ba- 
brought, 


and would ſurvive to the Wife. Cro. Fac. 77. pl. 7. 205. pl. 10. 


Treſpaſs by Baron and 
Feme for breaking of 
the Plaintiff's Cloſe, and 
bearing of his Wife, ad 


damprum i pſorum. 


The Wife cannot ſue 
out an Execution in her 
and her Husband's Name 
when dead. 


Baron and Feme bring 
Battery for beating of 
himſelf and Wife; it's 
naught, and why. 


Alia enormia eis in a 
Declaration, good after 
2 Verdict. | 


Treſpaſs by Baron and Feme de clauſo fracto of F 
the Baron, and for the Battery of the Feme ad 
dampnum ipſorum; the Declaration is naught. Cro. 
Fac. 655. pl. 5. 

Baron and Feme recover Judgment, then the G 
Hutband dies, and the Wife ſues out an Execution 


in her and her Huſband's Name: And upon a Mo- 
tion it was quaſh'd. 6 W. &. M. 

Baron and Feme bring Battery for beating of H 
himſelf and his Wife; the Writ ſhall abate, - be- 
cauſe the Wife can't join for the Battery of her 
Huſband, and the Huſband cannot have Judgment 
alone, becauſe his Wife is joined with him in the 
Writ. Co. Inſt. 326. : 

In Treſpaſs and Aflault by Baron and Feme for J 
a Battery of the Feme, Et quod Def alia enormia 


ers intulit; and tho' objected, That the Wife can- 
3 not 
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not join for a Wrong done to the Baron; yet becauſe the Alia Enor- 
mia was but Form, and only in Aggravation of Damages, and not the 
Subſtance of the Declaration, and after a Verdict, held good. OYo. 
Fac. 664. See 655. ph. 4. 5 
A So in Treſpaſs and Aſſault they may ſay, Ad Ad danpnum ipforum, 
Dampnum ipſorum, tho? a Feme-Covert can have no ee 89% 
Damages, for this Action will ſurvive. 1 Sid. 387. 
See Litt. Rep. 285. 
B Moꝛds of a Wife were, that ſhe is a Bawd and so they may have for 
keeps a Bawdy Houſe; upon theſe Words an Action hl Word Bawd, &c. 
was brought by Baron and Feme ad dampnum ipſo- The Husband keeps 
rum, and moved firſt, that it is the Huſband and the Houſe. 
not the Wife that keeps the Houſe, and therefore the ſpeaking to the 
Wife can be no Damage to the Huſband. See Title Slander. 
2. Admit they are accountable, the Huſband He only to bring the 
only ought to bring the Action, becauſe the ſpeak- Action. 
ing of the Words is only to his Damage. 
D Chief Fuſtice. The Wife only is to be indicted 1 Wife is only 
for the keeping of a Bawdy Houſe, and therefore 2 1 
ſhe is only damnified by the Words, and the Huſ- 
band for Conformity only ought to join in the Action. March. Rep. 
212. 
E @Trover was brought by Baron and Feme, and _ Trover by Baron and 
it is laid ad Dampnum ee this is naught: Be- ng ap 2e. 
cauſe Huſband and Wife cannot be Joint-Tenants 
of Goods, but the Haſband ſolely is poſſeſs'd, the Law transferring 
in Point of Ownerſhip the whole Intereſt in the Huſband, and he 
muſt bring the Action. 4 Fac. 2. B. R. Telv. 165, 166. Hetley 2. Cro, 
Fac. 661. pl. 11. 
F Baron and Feme bring an Action in the Nature Baron and Feme were 
of a Conſpiracy for falſely indicting of them 2d indien; — * 5 
dampnum ipſcrum : And moved that the Wife can't tion ad damprumip/orum. 
join with her Huſband for Damages, for it is a ſe- One Judge held it good, 
veral Damage to either of them; and of that Opi- ef . 
nion was Berkley : Croke, contra; becauſe it's grounded upon an entire 
Record, by which they were both prejudiced, where they may join if 
they will, or the Huſband only may have the Action for it. C. Car. 


553. pl. 8. 


G Tn all Caſes where the Feme ſhall not have the Where the Baron ſha!! 


Thing when it is recovered, (as in Treſpaſs upon {Ye A%tion without 
his Wife's Land. Bulſt. Wy neither alone to her. 

ſelf, nor jointly with her Huſband, but the Huſband only ſhall have 
it; there he alone, without his Wife, ſhall bring the Action. 1 Rol. 
Rep. 360. But for a Battery done to the Wife, 

they muſt join. Telv. 89. and the Judgment muſt And where they muſt 
be, that Baron and Feme do recover, though the n. 

Huſband only is to have the Damages. Godb. 396. 


Fenk. Rep. 28. 
| 4 H Treſpaſs 
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312 Baron and Feme. 


Baron brings Battery = Treſpaſs by the Plaintiff for aſſaulting and beat- A 
„ yep” . ing of him, necnon for aſſaulting and beating of his 
on, good, - . . 
per quod conſortium amifit. Wife, per quod conſortium uxoris ſue for three Days 
amiſit : (in Truth the Wife went and lived with 
him) And moved, the Baron ought to join the Battery of the Feme 
with the Battery to himſelf, and ought not to have an Action for the 
Battery of his Wife, without joining of her with him. Curia contra. 
For the Action is not brought for the particular Harm done to the 
Feme ; but for the Baron's particular Loſs for the loſing of his Wife's 
Company. Cro. Fac. 501. pl. 11. 502. 538. pl. 6. Cro. Car. 9. pl. 12. 
Where it is clauſomn Baron and Feme bring Treſpaſs for clauſum B 
fregit of the Wife, it is fregit & berbam inde provenien. meſſuit ad damp- 
good. mum Baron and Feme; and held good, becauſe the 
clauſum fregit & herbam meſſuit makes it good. 1 
Leon. 105. Caſe 140. The herbam inde provenien. makes the Declara- 
tion good. Cro. El. 96. pl. 10. but Litt. Rep. 285. A Man ſeized jure 
Uxoris, brings Treſpaſs for a Treſpaſs made upon the Land; the Wife 
ſhall not be joined. | 
Trover before Mar- Trover before Marriage, and Converſion after C 
riage, Converſion after, Marriage was brought by Husband and Wife, and 
jo god, orought>y n good with or without the Wife: For the Trover 
ives the Inception of the Action to the Wife, al- 
thougli the OR is the Perfection of the Cauſe. 2 Lev. 107. 
Trover againſt Baron and Feme held good. Latch. 126. | 
An Action lies againſt. An Action lies againſt the Husband for Goods de- D 
the Husband for Goods livered to his Wife, if the uſually bought Goods 
delivered to the Wife, if and her Husband paid for them; or if it can be in- 
they caine to his Uſe, | 
tended or proved that thoſe Goods came to the 
Husband's Uſe : for then he hath the Benefit of 
them, and in Honeſty and Juſtice ought to pay for 
them. t bd, % 2 Le 16 
What the Cuſtom ofa By the Cuſtom of London, where the Feme E. 
Feme-Sole Merchant in trades by herſelf in one Trade, with which her 
: Husband doth not meddle, and buys and ſells in 
that Trade, there the Feme ſhall be ſued, and the Husband named 
only for Conformity; and if Judgment be given againſt him, Execu- 
tion thall be ſued only againſt the Feme. Cro. Car. 68. pl. 3. 69. 
Writ againſt Husband If a Writ be ſued out againſt Husband and F 
_ wate only Wife, and the Wife only be arreſted and detained 
a Superſedeas. But contra, in Priſon, ſhe ſhall file a Common Bail, and have 
if Huzband only be ar- a Stperſedeas to diſcharge her; but if her Husband 
Os only be arreſted, he muſt appear for himſelf and 
his Wife, Per Magiſtrum Liveſay, & alios, G c. Paſch. 21 Car. 2. 
When Judgment is againſt Baron and Feme, G 


Upon a Judgment a- 


gainſt them upon Nez et upon a Bond of the Feme, upon a Verdict againſt 
Jaitum, it muit be qu them upon Non eft fadtum, the Judgment muſt be 
againſt them quod capiantur. Cro. El. 387. pl. 34. 
Cro. Fac. 440. See Title Judgments, 

3 Where 


capiantur ; 
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Waron and Feme. 


A Mhere Daron and Feme are ſued, the Feme 
cannot make an Attorney : But the Husband muſt 
make an Attorney for himſelf and Wife. 2 Saund. 
B A Woman gives a Warrant of Attorney, and 
then marries; you may file a Bill, and enter Judg- 
ment againſt both Husband and Wife, by the Prac- 
tice of the Court. Show. Rep. 91. 

C Trover was brought againſt Husband and Wife, 
and a Poſſeſſion and Converſion laid in them both, 
and held to be good: Becauſe this Action is not 
grounded upon any OT ſuppoſed to be in the 
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The Wife cannot make 

an Attorney, but the 
Husband mult for her. 


Feme- Sole makes a 
Warrant of Attorney , 
and marries. 


The Wife ſhall be 
charged where the Con- 
verhon is alledged in her, 
becauſe it is i Fort, 


Defendants; but in the Poſſeſſion only; and the Point of the Action 
is in the Converſion, which is a Tort wherewith a Feme-Covert may 


be charged. Telv. 165, 166. For ſhe may be a 
Treſpaſſer, and convert Goods to the Uſe of her 
Husband, or to the Uſe of a Stranger, although ſhe 
cannot convert to her own Uſe, in 13 Car. B. R. 
and Ney 126. and 79. But ſee Cro. Car. 254. contra. 
Cro. Fac. 661. Jones 16, 444. ſee poſtea, hoc titulo. 
D Trover againſt Baron and Feme, ſuppoſing the 
Trover by both during the Coverture, and the Con- 
verſion by the Feme : They both plead Not guilty, 
whereas it ſhould be only that the Feme is Not 
guilty; this is naught and a Repleader ordered. 
Cro. El. 883. pl. 13. See Cro. Fac. 5. pl. 6. accord. 

G @Trover againſt Baron and Feme, ſuppoſing the 


Converſion to be to their proper Uſe ; and for this 


Cauſe reverſed, becauſe it is the Converſion of the 
Baron only, for they are only to his Uſe; and tho' 
they may be charged with a joint Battery or Impri- 
ſonment, it can't be ſo for Goods converted. Cyro. 

ts 161 . | 

Battery, the Baron juſtifies in Aid of his Wife ; 
the Feme juſtifies by herſelf, de ſon aſſault, the 
Plaintiff replies de ſon tort, and both Iſſues found 
for the Plaintiff, aud entire Damages : And after a 
Verdict a Repleader awarded, becauſe the Feme 
cannot plead by herſelf; and the Damages being 
entirely aſſeſſed, all was ill. Cro. Fac. 239. pl. 3. 

How Judgment ſhall be againſt Baron and Feme 
where both are found guilty, and how where onl 
the Feme is found guilty. See Title Judgments, 
and lee Cro. Car. 406. . 10. 


for the Aſſault of the Feme, the Baron and Feme 
defend the Force, &c. And the Baron ſays, That 
his Wife is Not guity ; this is naught: For the 
Husband only pleads here, and not the Wife; 


She may be a Tre(- 
paſſer, and convert to 
the Uſe of her Husband, 
or a Stranger. 


Trover againſt Baron 
and Feme for the Con- 
verſion of the Feme ; 
they plead Not guilty. 
where ir ſhould be only 
that the Feme is No 
guilty. ; 


Trover againſt Baron 
and Feme and Conver- 
ſion ad uſum eorum, is 
naught. 


But they may be char- 
ged with a joint Battery. 

But not for Goods 
converted. 


In Battery the Baron 
pleads by himſelf, and 
the Feme by herſelf, and 
entire Damages; it is ill. 


A Repleader. 


How Judgment ſhall 
be when Baron and 


Y Feme are found guilty, 


and where the Feme on- 


| ly is found guilty. 
K Treſpaſs and Aſſault againſt Baron and Feme, . 


How Baron and Feme 
to plead for a Treſpaſs 
of the Feme. 


for 


- —— w— 7 


* L 1 
** Wy . " 4 PY - 
e EI. ES 


© 1 —_— A _ — - = K U — m———_y — — — — — = 
- _ _— T2 wu 1 . 
—_ . 1 — _— 
4 EC. Wars * 8 . — 0 + g * = l 
_ + » £ 92 7 q n * — wy an 2 * 8 
. WY =— CT y * . a4 * - No — Y —— Cr = = -- : | Aged - * b — 
— 28 4 P 4 * in 
—— A * 8 "ral erage eff 2 , J I p * a l —_ 
Roo el et rern MIEDLOESS 1 — 1 or ew oy moe _ — — — — = —— lad "Sf 2 = 
, _ uy : 1 0 — 2 — ke = n 2 | 2 — * * = — - . - — — 
= a — 4 my, \ p 14 — = * — — — 
4 — . * 9 1 * — A l \ 8 5 : — 
- _- nm rr * . by - — — — < =__ 
- \ 1 +» . RN \ a 4 8 * — — = l a - - : l * 
: p 5 - O's = — h G 3 0 — -& . — — — I —— — So pe > K 
, ww * 4 * * Ld I 2 a « — pa 4. LOS © I 4 — 4 F 2 —_= 
8 : U +I 4" — BH _ Y a : =,» | EIT { - GD METS — 7 2 - ws o 5 — Lg 
= hat. | * 4 
7 = z 4 — * — = 


314 


Baron and Feme. 


for it ſhould be dicunt, That ſhe is not guilty. Heriey 10. See Co. 


Car. 594. pl. 9. 


Treſpaſs and Aſſault 
againſt Baron and Feme, 
and only Baron found 


guilty. 
Coverture may be gi- 


ven inEvidenceuponthe 
general Iſſue. 


A Feme cannot waſte. 


Where the Feme's 
Contract binds her Hus- 
band. 


Where it is for Ne- 
ceſſaries. a 


And where not. 


Apon not guilty in Treſpaſs for an Aſſault and A 
Battery by Husband and Wife, the Husband is 
found Guilty, and the Wife Not Guilty, and held 
to be well. Show. Rep. 350. 

Coverture may be given in Evidence upon the B 
general Iſſue: Becauſe whatſoever a Feme-Covert 
doth, is abſolutely void. 

In an Action upon a Devaſtavit againſt Baron C 
Executrix, it muſt not be laid quod Devaſtaverunt, 
for a Covert cannot waſte. 2 Lev. 145. 

There a Feme makes a Contract to the Uſe of D 
her Husband, and it comes to his Uſe, it ſhall bind 
him. 20 H. 6. 22. 

So where ſhe buys Things for her neceſſary E 
Apparel without her Husband's Conſent, it thall 
bind him. 1 Sid. 120. So of neceſſary Diet, Lodg- 
ing, c. Aleyn. 61. 

A Woman departs from her Husband without F 
his Conſent, and the Husband prohibits ſeveral 
Perſons from truſting of her ; afterwards ſhe de- 


fires to cohabit with her Husband, which he refuſes; afterwards ane 
who had Notice truſted her with Neceſſaries, the Husband ſhall not 


be charged. Manby & Scott. 1 Sid. 109, 110. 1 Mod. 9g. 


No Action lies __ It a Feme be indebted to another before Mar- G 
2 after his Wifes's riage, and before the Debt is recovered, dies; the 
TORN, Husband ſhall not be chargeable. 20 H. 6. 22. b. 
See Cro. Face. 257. pl. 16. 
Jf there be a Judgment in Debt againſt a Feme H 


Nor liable, after his 
Wife's Death, to a Judg- 
ment recovered againſt 
her dum ſola. 


Sole, who marries and dies, the Baron ſhall not be 
charged therewith. 


3 Mod. 186. 


But where there is a Judgment againſt a Feme-Sole who marries, I 
and the Judgment is had upon Scire Facias againſt Baron and Feme, 
and then the Feme dies, a Scire Facias will lie againſt the Baron, to 
ſhew Cauſe why Execution ſhall not go againſt him upon the firſt 
Judgment, for upon the Award of the Execution it became his Debt. 


3 Mod. 186, ec. 


How Baron and Feme 
muſt plead a Divorce. 


If a Feme-Covert be 


2 


Debt againſt Baron and Feme as Executrix to 


her former Husband, and the ſaid 7. & N. not 
ſaying uxor ejus, plead that they were divorc'd be- 
fore the Writ purchaſed, and held to be a good Plea. Co. El. 352. pl. 6. 


Ik a Feme-Covert be ſerved with a Subpene to 


ſerved with a Subpena, appear, and her Charges tendred ; if ſhe doth not 
appear, her Husband ſhall be ſued upon the Sta- 
tute for her not appearing. Leon. 1 Rep. 122, 123. 
Cro. Car. 376. to 388, | 

3 The 


anddo not appear, Huſ- 
band thall be ſued. 


A The Queſtion was, Whether the Widow of 


B 


Baron and Feme. 


Serjeant Davies, who was the Daughter of a Peer, 
ſhould have the Jewels ſhe wore in her Husband's 
Life-time as her Paraphernalia, or no? The Court 
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Whether a Widow, 


who is a Daughter of a 


Nobleman, ſhall have 


Fara phernalia. | 


was divided; and I cannot find any Judgment in it, but it was very 
well argued on both Sides by the Bench. Cro. Car. 343. pl. 8. to 347. 


What the Paraphernalia are. Mo. Caſe 354. 

4 Woman brings a Writ of Error, and aſſigns 
for Error, That tempore levationis Querele ſhe was 
co-operta cum viro. The Defendant in the Error 


demurs; and adjudged for him, becauſe ſhe ought 


C 


E In 


to have pleaded it in Abatement at firſt. 7 V. B. R. 

The Daughter promiſed her Father, that if he 
would give her a Portion of 80 1. that ſhe would 
in a Month's Time after Demand, repay 10 J. the 
married, and the Action was brought againſt her 
Husband and her for the 10 l. and held to be an 
unlawful, deceitful Conſideration, and void. Cxo. 


El. 774. pl. 3. 


D Baron and Feme, the Feme without her Huſ- 


band (which ſhe may do) ſues in the Spiritual Court 
for Defamation, and had a Sentence and Coſts; 
the Husband releaſes the Coſts, (which he may do 
if ſhe lives with him) but can't bar the Suit, quoad 
refurmationem morum. Cro. Car. 222. pl. 9. But 
when the Husband allows his Wite Alimony, he 
can't releaſe the Coſts, becauſe they are out of the 
Alimony. 5 Mod. 71. 

nſideration that the Plaintiff would marry 
the Teſtator, he promiſed to leave her worth 500 J. 
and moved in Arreſt of Judgment, that this perſonal 
Contract was determined by the Marriage: As if a 
Releaſe had been made; or as where the Debtor 
takes the Debtee to Wife, the Debt is determined. 
Curia. It never was a Duty in the Life of the Teſta- 


tor, and therefore could not be releaſed by him. 


Cro. Fac. 571. pl. 11, 623, 222. Hob. 216. 


F The Husband is a Priſoner in the King's Bench, 


a Declaration is filed againſt him and his Wife, 
and Judgment 1s thereupon obtained againſt them 
by Default, and a Writ of Enquiry and Judgment, 
and Execution thereupon, = the Woman taken 
ia Execution ; but upon a Motion, the Judgment 
was vacated, and a '- granted to the Exe- 
cation againſt the Wife. 


G A Wife was admitted to ſue in Chancery with- 


out her Husband, touching a ſeparate Maintenance 
agreed to by her Husband. Chanc. Rep. 35. 


4 


Coverture tempore le- 
vationis Querelæ, cannot 


be aſſigned for Error. 


The Feme in Conſide- 
ration that the Father 
would give 10 I. more 
for Portion, promis'd to 
repay it after Marriage, 
void. 


A Feme may ſue in 
the Spiritual Courtwith- 
out her Husband. 


But he may releaſe 
the Colts, bur not the 
Suit. 


Unleſs he allows his 
Wife Alimony. 


A Man promiſed to 
leave a Woman $500 l. at 
his Death if ſne would 


marry him. 


This Action is not de- 
termined by the Marri- 
age, but will lie againſt 
his Executors. 


Where Judgment a- 
gainſt Huſband and Wife, 
and the Wife taken in 
Execution, a Super/edeas 


granted for her, 


Where the Wife was 


admitted to ſue without 


her Huſband. 


The 
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Where the Wife's 
Receipt of Money ſhall 
bind her Huſband. 


Cannot take by Moie- 
ties. 

A Woman marries 
another, living her firit 
Huſband, it is void. 


How it is in Caſe of 
Marriage before Years 
of Conſent. 


When a Male may mar- 
ry, and when a Female. 


A Divorce a Men/a 3 
Moro doth not diſſolve a 
Marriage. 


An Ideot may marry. 


How long Marriages 
have been in Churches, 
and how it was before. 


Where the Huſband 
may diſpoſe of a Truſt 
ſettled upon his Wife, 
and where not. 


Several Moieties may 
be of an Eſtate Tail be- 
tween Baron and Feme. 


The Wife ſhall be 
bound by her Huſband's 
Breach of a Condition. 


Baron ſhall have Ad- 
miniſtration to his Wife. 

Statute of Diſtrihu- 
tions not to extend to 
Feme-Coverts Eſtates. 

29 Car. 2. cap. 3. 


May have a Quare In- 
gedit alone. 


Baron and Feme. 

The Wife received Money due on a Bond to her A 
Husband, if ſhe uſually received and paid Money, 
it ſhall bind her Husband. Chanc. Rep. 38. 

Baton and Feme cannot take by Moieties. B 
Nichols & Nichols's Caſe. 2 Plow. 483. a. 

A Woman takes Husband, living her firſt Huſ- C 
band ; this is a void Marriage. Cor. El. 857, 858, 

One of fourteen marries a Wife of ten, the Huſ- D 
band, when the Wife comes to twelve, may dif- 
agree as well as the Feme : Becauſe in all Contracts 
of Matrimony, each ought to be bound, and equal 
Election given to both. Co. Litt. 79. 

The Age for a Male to marry is fourteen, and E 
for a Female twelve. Co. Litt. 24. 6. 

Baron and Feme are divorced cauſa Adulterii, F 
yet they continue Man and Wife; for it is not « 
Vinculo Matrimonii, but only 2 Menſa &. Thoro, 
and ſhe ſhall have her Dower. Co. Litt. 33. b. See 
Title Parriage. 

An Ideot 2 Nativitate marries; it is a good Mar- G 
riage, and his Children ſhall inherit. 1 Sid. 112. 

A Marriage out of a Church is good. Note, Be- H 
fore the Time of Pope Innocent III. there was no 
Solemnization of Marriage in Churches ; but the 
Man came to the Houſe where the Woman inha- 
bited, and led her home to his own Houſe, which 
was all the Ceremony then uſed. Moor 170. 

Jf an Husband makes a Leaſe for Years in Truſt I 
for his Wife, this is voluntary ; and if he ſells it, 
it binds the Wife; but where a Truſt is created for 
a Wife hona fide, the Husband cannot ſell it, un- 
leſs where ſhe is examined as in a Fine. Chanc. 
Rep. 307, 308. 

Between Baron and Feme ſeveral Moieties may K 
be as well of an Eſtate Tail, as of an Eſtate in Fee 
Simple. Mo. Caſe 228. 

It Lands are given to a Feme-Sole upon Condi- L 
tion, and ſhe takes Husband who breaks the Con- 
dition, the Feme ſhall be bound thereby. Mo. 
Caſe 229. 

Adminiſtration of the Wife's Eſtate ought to be M 
granted to the Baron. 1 Rol. Abr. 910. pl. 1. Note, 
The Statute of Diſtributions ſhall not extend to the 
Eſtates of Feme-Coverts. 29 Car. 2. cap. 3. 

The Husband ſhall have a Quare Impedit alone. N 
38 f. 6. 3. . Owen 82. Litt. Rep. 13. 


2 Ulhere 


A 


B 


C 


D 


E 


F 


G 


H 


[ 


K 
L 
M 


Waron and Feme. 317 
Where Baron and Feme levy a Fine of the x; 1 

Wife's Land, and the Wife * declares the * * 

Uſes ; ſuch Declaration is void, except an expreſs 

Aſſent of the Husband is 8 Skinner 275. 

Debt upon a Bond, the Defendant after Oyer Uſurious Contract. 
pleads the Statute of Uſury, and it appeared to be an 
uſurious Contract made o the Wife, and ruled to be an uſurious Con- 
tract by the Husband, ſufficient to diſcharge and avoid the Obligation 
civiliter, tho? not ſufficient to charge the Husband criminaliter. id. 

8. 
46 a Tradeſman having Notice of a Difference Where Huſband 5s 
between a Man and his Wife, ſells the Wife Goods chargeable, and where 
only_to enable her to ruin her Husband, there the en 
Husband ſhall not be chargeable; but if the Tradeſman deliver the 
Goods, as fit for the Wife, upon the Credit of the Husband, without 
Notice of a Difference between them, the Husband ſhall be charged, 
if the Tradeſman be not privy to ſuch Differences; yet if the Goods 
be not ſuitable to the Quality of the Wife, the The 1 
Husband is not chargeable; or if Part only be 22 
ſuitable, he ſhall be charged only for that Part. After a publick Tryal 
the Husband ſhall not be chargeable ; for this is Notice ſufficient of 
the Difference between Man and Wife. Bid. 349. 

After an Agreement between Husband and Wife 
to live ſeparate, the Court will not permit the Huſ- greemen. 
band to compel her to cohabit. Mod. Caſes in Law 
and Equity 22. 

. The usband alone may have an Action for beating his Wife. 
Ibid. 26. 

See on a Queſtion of Legitimacy of the Chil- 
dren debated, whether the Father was married to 
the Mother. Bid. 180. 

Per Cancellar, where there is a Marriage, and Baftard. 
afterwards a Divorce for Confanguinity, &c. it 
baſtardizes the Iſſue. Vid. 182. 

Where the Wife need not be joined with the Joinder in Action. 
Husband in the Action. hid. 342. | 
She ought not to be joined, unleſs an expreſs The like. 
Promiſe be made to her ; or that the Cauſe of Ac- 
tion ariſes from her own Skill and Knowledge. 

Ibid. 200. 
Where the Husband and Wife may declare a The like. 
Da-:pnum ipſorum. Ibid. 341. 
1 The Husband has no Power to confine her. Power of Husband. 
id. 22, 
Ation againſt a Feme-Covert allow'd good, her Alien. 
Fah:nd being an Alien Enemy, and in Fance; 


tur a Divuice ſhall be intended. Salk. 116. 


Legitimacy. 


The 


The Effect of an A- | 
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Separate Trader. 


Not chargeable after 
Separation. 


Nor after Elopement. 


Where he is charge- 
able. 


The like. 


Where he is not. 


The like. 


Action againſt Feme 
on Contract of Mar- 
riage. 


What is a Contract. 
Where cogniſable. 


What a void Marri- 
age. 


How to be proved. 


nere, in Caſe 


Baron and Feme. 


The Husband held liable to the Wife's Contract A 
as a ſeparate Trader, &c. becauſe they cohabited, 


per Holt. Salk. 113. Comb. 401. ö 


Wife can't charge her Husband after notorious B 
Separation, tho by Conſent and ſeparate Allow- 
ance. Salk. 116. 

Noz is he bound by her Contracts, or liable C 
even for Neceſſaries after a notorious Elopement, 
unleſs he takes her again. Did. 116, 119. 

But if he turns her away, he gives her Credit D 
for Neceſſaries wherever ſhe goes. Per Holt. Did. 
118. 

And while they cohabit, he ſhall anſwer her E 
Contracts, &c. for by cohabiting, his Aſſent is 
preſumed. id. 

Contra where the Husband expreſly diſaſſents F 
beforehand by Notice to the Owner, or his Ser- 
vant, Ibid. 

Jf ſhe takes up Materials, as Silks, &c. and G 
pawns them before made into Clothes, he is not 
liable ; for they never came to his Uſe : Contra if 
made up and worn. Ibid. 

Action lies not on a Promiſe of Marriage, ex- H 
cept the Contract is mutual; for otherwiſe it was 
only Nudum Pactum. 2 Salk. 24. 

A Contract of Marriage per verba de preſenti, I 
is a Marriage de facto. Salk. 437, 38. 

And whether per verba de preſenti, or de futuro, K 
it is cognizable in the Spiritual Court, and their 
Sentence is binding. Salk. 437. 

Pet held that Marriage by a meer Layman was L 
void, and a Cohabitation thereupon did not entitle 
the Man to Adminiſtration of the Woman's Goods. 
Ibid. 119. 

Foz on his demanding a Right due to Husbands M 
J the Eccleſiaſtical Law, he muſt prove himſelf a 

usband by the ſame Law. Salk. 120. 
of ſuch Husband's Death, if it ſhall entitle the N 


Feme and the Iſſue to a Diſtribution. Did. 


Of pleading a Mar- 
riage. 


The like. 
Where the Spiritual 


Court can't a Mar- 
riage. 


Note, the Form of pleading a Marriage is, that O 
: rw per Presbytorum ſacris Ordinibus Conſtitut. 

id. | 

Pet in Debt by Baron and Feme nunques ac- P 
couple, & c. is no Plea for a Marriage de facto is 
ſufficient. Salk. 437. Comb. 131, 473. 

Noz can the Spiritual Court annul a Marriage Q 
after the Parties are dead, becauſe they proceed 
pro Salute Anime. Salk. 121. 


2 Pet 


Batt and Feme: 
Evidence at Common Lady was admitted. to 


A. Pit. 
and-Parents (dur) Salk. 120, 1214. 
B The bang mi releaſe Coſts xdjudged to the 
Wife in the Spiritual Court, unleſs on a Separation 
an Alimony be allowed. alk. 14. 
He alone muſt bring the Action for Work done 
by her during Coverture, unleſs: an expreſs Frail 
be made to her. Salt. 114. 
D And the Advantage of ſuch Work ſhall not ſur- 
Vie to her, but 8⁰ to the Husband's Executors. 
Did. 
E But Money e eam by her, living ſeparate; ſhall 
go towards her own Maintenance. * Salk. 1 18. 
F Trover by Baron and Feme ad dampnum of 
both, held naught after Verdict; for the Poſſeſſion 
and Property of the Wife is veſted in the Hul- 
band. Ibid. 114. 
G - But Treſpaſs by him for: Impriſonment of the 
Wife per quod Negotia virt 1 reman. for ad 
damp. of both, held well after Verdict. Salk. 119. 
H Foz Matter may be alledged in Aggravation 
* Damages, for which no Action will lie. Bid. 
--Þusband of a Feme Executrix gives anew: Day 
2 the Teſtator's Debtor, who then makes a hew 
- Promiſe, c. he wow bring an Aſſumpſit thereon 
without joining the Wife. SI. 17. 50 
But if he dies before Recovery, ſhe is reſtored 
to her former Right; for the Duty was not extin- 
guiſhed by _ new Promiſe. Bit. 
A Sci. 16,1 Baron and Feme, on a Judgment 
recovere be while Sole; if after Execution 
- awarded ſhe des, it ſurvives to the Husband. Salk. 
116. 
M In an Action a9ainſt Baron and Feme, he ſhall 
give Bail for Appearance both for him and his 
Wife. 1bid. | 
N In an Action againſt both for a Battery by the 
Wife while he was in Priſon, a Declaration can't 
be delivered at the Priſon againſt him and Ux. but 
Proceſs muſt be ſued againſt the Wife, and ſhe ar- 
reſted. Salk. 114. 
O The Wife may juſtify an Aſſault in Defence of 
p Husband. Bid. 407, 437. 


* bf Wife's Land, to the Uſe of the 
Body of the Husband on the Wife begotten, is void. 


Bid. 675. 
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Joinder in Action. 
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pexty. | 


Joinder in Action. 


The like. 


The like. 


Feme Executrix. 
Survivorſhip of Ac- 
tion. 


Bail for Wife. 


Batter by Wife while 
Huſbang in Priſon. 


Wife juſtify, where. 


Dusband and Wife covenant to 1 5 a Fine of ; - Covenant to levy a 
eirs the Fme. 


A. marries 
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| : Adlon agalnſt Huſ- 
| band by Wite, where. 
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enn d v 1169013! 


Covenant before Mar- 
riage, where void. 


NN 42 61219} | 
Where "Hutband and 
Wife Executors ſhall pay 
. | 


2 
TH 


Where cocked 1 by 
Marriage. 


How they muſt plead. 


1 


Survivorſhip. 


Joinder in Action. 


Who ſhall redeem a 
Mortgage. 


Where ſhe alone may 
have an Action, 


Separation. 


Adminiſtration. 


The like. 


D:vaſtavit. 


* * 


Wife's Portion. 


* 


Baron and eme. 


A. marries B. living a former Wife, Ys te- A 
ceives her Rents; er B. may have Indeb. Aſſut 
as for Money received to her Uſe, the Husband 
having no Right to receive it, G | Salk. 298. 
A Covenant before Marriage to releaſe the B 
Wife' 5 Guardian: „aber ſet aſide in Equity. Wide 

158. 210 Oo 

If Raon and Fe eme declare on n Indeb. Arms Is 
to them, as Executors on a Nonſuit, they ſhall 2 


Coſts”: Bid. 207. : 
A Marrant, i by a F eme -Sole, is revoked D 
by her Marriage after. Jhid. 399. 
Where: they are Defendants, they muſt not E 


plead) per gre ag becauſe they are but one Per- 
ſon in Law. 3 Salk. 62. 

Stite facias by Husband and Wife, on a a Judg- F 
ment obtained by her dum ſola, and after the Exe- 
cution awarded ſhe died, the Right ſurvives to the 
Husband, and not to her Adminiſtrator. Bid. 63. _ 
. . Where ſhe ought. not to be joined in the Action G 
with um. unlaß an en Promiſe made to her. 


Tbid:- 
where the een her Lands and ſhe 5 H 
the Husband ſhall redeem; and if he dies, ſhe 


ſhall redeem, but not his Executors. 3 Salk. 64. 

Where ſhe alone may have. an Action of Debt 3 
upon a Bond made to her dum ſola. Ibid.  -. 
Where ſhe ſhall not be ſeparated by him for K 
hard Uſage. . Salk. 139. 

Tone againſt Husband and Wife on a Devaſta- L 
= _ both; this was held ill on a Demurrer. 

I ag 

2 * Adminiſtration of the Goods of the M 
Wife ought to be granted to the Husband, unleſs 
ſhe is Executrix to another. 3 Salk. 21. 

Where he made her Executrix, and gave her N 
the Reſiduum of his moveable Goods, and died; 
and then ſhe died before Probate, Adminiſtration 
muſt be granted to the next of Kin to him; but 
if the whole Reſiduum had been given to her, 
then it muſt. be granted to the next of Kin to her. 

3 Salk. 21. 

Where ſhe ſurvives her Husband, ſhe may be O 
charged in a Devaſtavit done by him whilſt living. 
3 Salk. 126. | 

here the Husband dies before he received P 
her Portion, it ſhall go to his Executor. 3 Salk. 


3 Plena 


65. 


2aron and Fee: 


\ Plea. to an Action of Debt on a Bond to 
bis. Wife 5 much Money, if the Ce 
8 * The Father of the Wik promiſed the Husband 

.much Money SIRE. * made her a Lady, 
good. bid. 
C _. Where they muſt j join 7 7 the Aion, and where 

he may ſue alone. 3 Sal 7 
D here a Term for Yao i is Ped i in ruſt far 

her Jointure, in Purſuance of Articles before Mar- 

-7 riage, or where the hath: a Term, and, aſſigns it 
ee che Husband dan never charge it. 


4 


B Tho an Agreement. between. them before Mar- 
riage is ee 1 5 th N i Conber : 


+ « þ Sos * 


| Ph ———4 is rd Fo * 
G tk a Femer Covert be; charged as a d 
ſhe may plead her Coverture by Attorney. Comb. 


376. . 
H If a F. eme- Cover xt buy Newer far her Houſe 


ww + :&# Aa V 


450. 

Il @M here. * 1 N ſhall take Alen. 
tage of, or be charged with 2 Judgment, againſt in 

a, Sci. fa. by or againſt him in his Wife 5 Lite. 

= 103, 455. 

Where a Wife is Adminiſtrator, an Adion for 

* y received is not proper ad ſum ipſorum. 

I 1 
L But the Declaration may conclude ad dampnum 

ipſorum. hid, , 

Not ſo in Treſpaſs. Comb. 184. 
I Where a Priſoner receives a Declaration againſt 
8 himſelf and his Wife, ſhe may be taken in Execu- 
9 tion. id. 35 5. 

A Feme polleſſed of a Truſt of a Term marries, 
the Husband may diſpoſe of it. 1 Yernon 7. 
Otherwile if the Term is aſſigned in Truſt for 
g the Wife with the Privity of the Husband. Ibid, 
5 Q wut if it is aſſigned without the Husband's Pri- 

vity, he may diſpoſe of it. 1614. 18. 
Baron and Feme mortgage the Wife s Land; 
the Husband pays off Part of the Principal, and 
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. What Plez ilk b: by 


Promiſe to Huſtand 
by the Feme's Father. 


Joinder in Action. 


wh * 
* 
* 
Term in Truſt. f 
„ 0 * ; 


1 Extinguiſh- 


ed where; and where 
not. 


Where a ſhall 
be bound. 


Judgment. 
Husband a Priſoner. 
The Truſt of a Term. 


The like. 


Redeeming a Mort- 
gage. 


afterwards borrows the ſame Sum again upon the ſame Mortgage, the 
Heirs of the Wite ſhall not redeem without paying both Sums. 1 Ver- 


non 41. 
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522 Baron and Feme. 


1 iy ed being miaktied, dies“ ufer twbhty- A 
oma aan oe one, her harifige Part hall g0 tg h. Doin 


and not fareive to nh other Children. Bw 

oney in Truſtees! Hands for a me-Cbvert B 
ſhall go to her if ſhe furvives, and Hot to 0 the! Exe. 
1 cutors of the Husband. Ibid. 161. f 

The Benefit of a Mor- Feme Mortgages in Fee of a Copyhold, Wur- E 
gage. ries and dies; Whether the Husband 4s Adu“ 
ſtratot to his Wife, or the Heir, {hall have the Benefit of the Mort. 
gage, there being no Covenant to pay the Money. Bid. 170. 

Of the Equity of Re- A It els of Houſes burnt dow bins with D 
demption of an Eſtate her Husbafid in a Fihe fir conceſſit, for 99 Years; 
TY EI... of ſhe ſhould live ſo long, for ſecuring r500 {:*tv . 
2 S. Y & tedemiſes to the Husband, felerving the Equity of Re- 

emption to him and his Heirs. ''The Husband lays out 3000 J. in 
rebuilding the Houſes, and dies; decreed the Wife, and not the Heir 
of the Husband, ſhould redeem, ſhe having a *Reverſion in her which © 
attracted the Redemption, and was no Party to the Redemiſe, by Which 
the Equity of Redemption was reſerved to the Husband. Bil. 214. 

1 Per na!  CUhere the Surplus of à Perſonal Eſtate is given E 
ſtare, to A. and B. and the Wife of B. equally to be di- 

vided amongſt them, Sttire and Share alike; B. and 
his Wife, as being but one Perſon, ſtall have only A Alone Bid. 233. 
T te a Le ac is given to a eme-Covert, Pav- F 

„ met BRL ons not wood.” bid. 261. * | 

Money awarded. A Sum of Jy awarded to the Husband, G 
which he is entitled to in Right of his Wife, will go ts his Executor, 
and not ſurvive to the Wife. 1bid. 3 96. ; : * 4 

A Man may ſue alone without his Wife or a H 

Suter Afton. Peßt aue to her by Bond); but if he joins his Wife 
in the Action, and recovers Judgment and dies, the, Judgment will 
ſurvive to her. Bid. 


* 


A inow before ks FP? Mattiage aſſigns I 
1711 Be over the greateſt Part of her Eſtate for the Bene fit 
riage. of her Children by her firſt Husband, tho'-this / 
was done without the Conſent of the ſecond Huſ- 
band; yet being to provide for the Children of the firſt Metinge, ® 
was decreed to be wm Bid. 408. 1 
3 an before Marriage covenants with his in- K 
be diſcharged. — x,” Wife, that ſhe ſhould have Power to diſpoſe 
of 300 l. of her Eſtate ; whether this Covenant is 
diſcharged by the Marriage. Bid. 
WE. Bond given to 2 voluntary Bond by the Husband after Mar- L 
Ons riage to make a Jointure on his Wife; he makes a 
[care and the Wife gives up the Bond; the Jointure is ; evicted, the 
idow (there being 55 other Debts) ſhall * nr fo ointure made 
good out of the Perſonal Eſtate; and the giving up of the Bond by 
= Wife Ay her Coverture, ſhall not bind her. Ibid. 427. | 
The 


Baron and F eme. 

The Husband's Executors are ſued at Law for 
Goods bought by the Wife whilſt ſhe lived fepa- 
rate, and had a ſeparate Maintenance, which was 
known by the Tradeſman who truſted her. Bill 
brought for Relief; Injunction denied, it being a 
proper Defence at Law. 1 Vern. 71. 

A Feme-Covert parted from her Husband, 
waſtes Goods, the bare Uſe whereof was deviſed 
to her for Life, the Remainder over to a Stran- 
ger; the Husband ſhall anſwer the Value. 1 Vern. 
C ill againſt Baron and Feme, the Wife only ap- 
pears, the Bill cannot be taken pro confeſſo againſt 
the Husband. 1 Vern. 247. 8. 

D How far the ſecond Husband is liable to a De- 
vaſtavit or Breach of Truſts of the Wife and her 
firſt Husband. 1 Vern. 309. | | 

E A life is not to be examined as a Witneſs a- 
gainſt her Husband. 2 Vern. Rep. 79. | 

F AdTlife whoſe Husband is by Act of Parliament 
baniſhed for Life, may make a Will, and in every 
Thing act as a Feme-Sole, and as if her Husband 
Was dead. 2 Vern. Rep. 104. | 

G A. purchaſes a Copyhold Eſtate, and takes the 
Surrender to the Uſe of himſelf and his Wife, and 
Daughters, and their Heirs; the Husband and 
Wife as one Perſon take a Moiety by Intireties, 
and the Daughter the other Moiety. 
120. 

H Baron and Feme bring a Bill for a Demand 
in Right of the Wife, the Defendant anſwers, Wit- 
neſſes are examined, and after Publication paſſed 
the Husband dies; the Wife may bring a new 
Bill and examine Witneſſes as if no Examination 
had been in the former Cauſe, for ſhe is not bound 
by the Proceedings in that Cauſe. 2 Yern. Rep. 197. 

A Term is afligned by the Husband for the ſe- 
parate Uſe of the Wife, who after his Death mar- 
ries a ſecond Husband, who ſells the Truſt of this 
Term. The Truſtees decreed to aſſign the legal 
Eſtate to the Purchaſor, though the ſecond Husband 
had made no Proviſion for his Wife. 2 Yern. Rep. 
270. 

One dies inteſtate, leaving a Daughter, the Wife 
of J. S. the Daughter dies inteſtate, and after, the 
Husband dies inteſtate; whether the Share of the 
Daughter ſhall go to her own Adminiſtrator, or to 


the Admin iſtrator of her Husband. 2 Vern. Rep. 
302. 


2 Vern. Rep. 
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A pfoper Defence at 
Law denied Relief in E- 


e 


Husband for the Wife's 
waſting of Goods to an- 
ſwer the Value. 


d be ue 
pro confeſſo. 


De vaſtavit of the Wife 


Where Wife not to be 
a Witneſs. 


The Wife of an Excile 
by Act of Parliameat. 


Where Husband and 
Wife take diſtinct Moie- 


ties. | 


Where Wife may bring 
a new Bill, and examine 
Witneſfes de novo. 


Truſtees decreed to aſ- 
ſign to Purchaſors. 


Whether the Husband 
or the Wife's Admini- 
ſtrator ſhall have the 
Wife's Share. 


A Bill 


Husband beyond Sea. 


Baron and Feme. 


A Bill is brought againſt Baron and Feme for a A 
Demand out of the ſeparate Eſtate of the Wife, 
and the Husband is beyond Sea; and not amendable by the Proceſs of 
the Court, if the Wife is ſerved with a Subpzna, ſhe muſt appear and 
anſwer the Bill. 2 Vern. Rep. 613. | 


Eſtater and Intereſts of the Wife. 


Settlement before 
Marriage. 


Where Equity will 
compel the Wife to 
levy a Fine. 


A Man marrying an 
Executrix, how charge- 


Where the Wife's Mo- 


ney is not liable to the 
Husband's Debts. 


The like. 


Decree in Favour of 
the Wife for Life, where 
a Patent was to a Man 
and his Wife. 


Mortgage of a Copy- 
hold Eſtate ſurrender'd 
to the Uſe of the Wife. 


Money decreed to the 
Wife, and not to the 
Executor. 


to ſettle Lands of 


Settlement made by a Woman before her Mar- B 
riage for her ſeparate Uſe, without the Husband's 
Privity, will not bind the Husband. Vern. 17. 

Where a Feme-Covert agrees to join with her C 
Husband in making a Surrender, or levying a Fine, 
and he dies before it is done; Equity will compel 
her to perform the Agreement. 2 Yern. 61. 

A Man marries an Executrix, he ſhall anſwer D 
for ſo much of the Perſonal Eſtate as ſhe poſſeſſed, 
though he took it as a Portion. hid. 

A Feme-Covert agrees to ſell her Inheritance, E 
ſo as ſhe may have Part of the Money; the Land 
is ſold, and her Part of the Money put into 
Truſtees Hands; this Money not liable to the 
Husband's Debts, though the Wife afterwards a- 
greed it ſhould be ſo. 2 Vern. 64. 

Whether the Wife's Portion, conſiſting of F 
Choſes in Action, ſhall upon the Husband's Death 
be liable to his Debts, the Husband before his 
Marriage having made an adequate Settlement on 
his Wife. 2 Fern. 68. 

A. Purchaſes a Walk in a Chaſe, and takes the G 
Patent to himſelf and his Wife and J. &. during 
their Lives, and the Life of the Survivor; the 
Husband dies indebted : The Benefit of the Pa- 
tent was decreed to the Wife during her Life, 
though A. had not left Aſſets to pay his Debts 
but after her Death J. S. to be Truſtee for the 
Executor. 2 Vern. 67. 

Copyhold Land is ſurrendred to the Uſe of the H 
Husband and Wife and their Daughter, and their 
Heirs; the Husband mortgages it and dies, Mort- 
gage void for the whole. 2 Yern. 120. 

A. bp Will gives his Daughter 4ool. and de- I 
viſes Lands to her until B. his Son ſhould pay her 
this 400. She marries C. whoſe Father covenants 
100 l. per Ann. and B. covenants to pay the 4oo J. 


to the Husband; and upon Payment, the Lands deviſed to the Daugh- 
ter were to be diſcharged; the Husband dies, decreed the 400. to 
the Wife, and not to the Executor of the Husband. 2 Yern. 190. 
3 


One 


Baron and Feme. 3 
A Dne conveys Lands in Truſt ouGof the Rents, | Where a Feme-Covert 
to pay 6l. oe Ann. for the ſeparate Uſe of his - 2 40 Rs 
Wite, and to be at her Diſpoſal, then to the Uſe in the Lite.time of her 
of himſelf for Life, Remainder to the Heirs of Husband. | 
the Wife, until the Heirs or Aſſigns of the Huss. 
band ſhall pay to the Executors, Adminiſtrators or Aſſigns of the Wife 
100 1. with Intereſt, from the Death of the Husband, then to the 
Wife for Life for her Jointure; Remainder over; the Wife dies firſt, 
having by her Will diſpoſed of this 1001. held, the Wife dying in 
the Life-time of her Husband, had no Power to diſpoſe of this Mo- 
ney. 2 Vern. 328. 3 . 1 
B Ik a Wife has Power to diſpoſe of Money in How a Wife may dif: 
the Life-time of her Husband, ſhe may diſpoſe of P** of Money. 
it by a Writing in Nature of a Will, though not 
ſo provided. 2 Vern. 329, 1 VE . 
C An Agreement for the Husband and Wife's part-  Ateemear to part, 
ing, and the Terms thereof eſtabliſhed by a Do- 
cree. 2 Vern. 386. EL | 5 
D A. On the Marriage of his Son B. ſettles Land to the Uſe of B. 
for Life, Remainder to the Wife for Life, Remainder to the Heirs of 
their two Bodies, Remainder to B. in Fee; B. and his Wife by Deed 
and Fine mortgage in Fee, and ſubject to the Mortgage; the Lands 
are ſettled to the Uſe of B. for Life, and after his and his Wife's 
Death to the Heirs of her Body by him begotten, Remainder to his 
right Heirs. The Wife after her Husband's Death ſuffers a common Re- 
covery, whether the Eſtate of the Wite for her Life by the firſt Settle- 
ment, arid the Limitation to the Heirs of her Body by the ſecond, did 
conſolidate ; and if it did, whether the Eſtate of the Wife was alien- 
able within the Statute of 11 H. 7. 2 Vern. 486. 
E hen a Man comes in a Court of Equity for Where a Man is to 
his Wife's Portion, the Court will oblige him to wake à Settlement. 
make a Settlement upon her, or ſecure her a Mairi- 
tainance in Caſe ſhe ſurvives. 2 Vern. 494. 
F On the Marriage of two Infants, an Act of yheie a Morigage 
Parliament is obtained for ſettling a Jointure in bar fhall not ſurvive to the 


of Dower, provided that the Jointure ſhall ceaſe, 4 as a Choſe in Ac- 


if the Wife when of Age did not ſettle her Land; 
but nothing is ſaid as to that Part of her Fortune which was in Money, 
Part of which was a Mortgage for 1300 J. taken in a Truſtee's Name 
the Wife when ſhe came of Age, ſettled het own Land, and then the 
Husband dies; decreed the Mortgage to the Executors of the Hus- 
band, that it ſhould not ſurvive to the Wife as a Choſe in Action. 
2 Vern. 3. | 1 

'G An all Caſes where the Husband makes a Settle- Where the Husband 
ment equivalent to the Wife's Portion, it ſhall — Bs entitled to the 
be intended that he was to have the Portion, 2 


Ver N. 502. 


— 


Where 


\ 
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A Conſtruction of 4 | 


Womans Power to 
pole. 


Where the Husband 
ought to pay the In- 
tereſt. | 


Mortgage of the Wife's 
Eſtate. 


The Execution of a 
Truſt decreed purſuant 
to a Will. | 


Surplus of the Wife's 
Father's Perſonal Eſtate. 


Wife joins in a Fine 
by Way of Mortgage. 


Executors entitled to 
a Bankrupt's Dividend. 


Husband to diſpoſe of 
a Moiety of the Wife's 
Portion, 


Baron and Feme. 


Where a Woman on her Marriage reſerves a A 
as Power to. diſpoſe of her Perſonal Eftate, all that 
ſhe dies poſſeſſed of is to be taken to be her ſeparate 


Eſtate, or the Produce of it, unlefs the contrary 
can be made appear; and as ſhe has Power over 


the Principal, ſhe may diſpoſe of the Intereſt. 2 
Vern. $2 Js; | [T9 4 CoH 
A Woman ſeized in Fee of Lands charged B 


with ſpecitick Debts, marries: The Husband re- 
ceives the Rents, but does not pay the Intereſt of 
the Debts; the Wife dies without Iſſue. On a 
Bill by her Heir, decreed the Husband ought to 
have kept down the Intereſt, Quere. 2 Vern. 566. 

A. and his Wife mortgage the Wite's Eſtate, 
and a Covenant to pay the Money; but the Equity 
of Redemption is reſerved to them and their Heirs. 
A. dies, and his Wife ſurvives; the Mortgagee 
{hall be diſcharged out of the Husband's Eſtate. 
2 Vern. 604. © 

Where the Husband and Wife bring a Bill for 
the Execution of a Truſt of a Real Eſtate deviſed 
by Will for the Benefit of the Wife, it muſt be 
decreed according to the Will; but where the 
Husband comes for a Perſonal Demand in Right of 
his Wife, the Court may impoſe Terms upon him. 
2 Vern. 626. 


A. deviſes the Surplus of his Perſonal Eſtate 


to his Daughter, the Wife.of B. for her ſeparate 
Uſe, and makes her Executrix; Surplus being de- 
viſed to the Wife, and not to Truſtees, when it 
comes to the Wife it belongs to the Husband ; but 
whether Equity will not interpoſe. 2 Vern. 659. 

The Wite joins with her Husband in a Fine to 
raiſe 4ool. by Mortgage of her own Eſtate to 
buy him a Place; Husband dies, the Mortgage 
ſhall be paid out of his Perſonal Eſtate if there are 
Aſſets to pay his other Debts. 2 Yern. 689. 

A Man pays Contribution Money upon a Com- 
miſſion of Bankruptcy for a Debt due to his Wife, 
and dies before a Dividend made, and then the 


Wife dies, the Executors of the Wife are intitled 


to the Dividend, for the Husband's paying Contri- 
bution Money does not alter the Property of the 
Debt. 2 Vern. 707. 

A Woman being entiled to a Portion of 40001. 
after the Death of her Mother, and no Intereſt 
being payable for it in mean Time, and ſhe 

3 having 
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Baron and Feme. 
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having married a conſiderable Tradeſman, it was decreed by the Wife's 
Conſent, that the Husband might ſell or diſpoſe of a Moiety of the 


Portion as he thought fit. 2 Vern. 762. 


A A Copyholder for Life, where, by the Cuſtom 


of the Manor, there is a Widow's Eſtate, agrees 
to ſell for his own Life, and the Life of ſuch Wi- 
dow as he ſhou'd leave, and dies, his Widow is 
not bound for his Agreement. 2 Vern. 45. 


B Billl is brought for a Legacy againſt Baron and 


Feme who was Executrix of the Teſtator, the De- 
fendant anſwers, Witneſles are examined, and after 
Publication paſt, the Husband dies, the Wife ſhall 


In what Caſes the Act 
ofthe Huſband ſhall bind 
the Wife. 


Wife bound by the 
Husband's Anſwer. 


be bound by the Anſwer and Depoſitions ; but it might be otherwiſe if 
the Wife's Dürer was in Queſtion. 2 Vern. 249. 


C A Man marries a Woman entitled to a Mort- 


gage in Fee, and after Marriage aſligns his Inte- 
reſt in the Mortgage to Truſtees to call in the 
Money, and lay it out in Land to be ſettled upon 
the Husband and Wife, and their Iſſue, Remain- 
der to the Heirs of the Husband, dies without I{- 
ſue, and after the Wife dies, this Mortgage is a 
Choſe in Action, and the Husband has only a Power 
to reduce it into Poſleſſion, and the Wife ſurviving, 
it ſhall go to her Executor, and not to the Execu- 
tor of the Husband. 2 Vern. 401. 


D How far the Husband is anſwerable for the Acts 


of the Wife. 


E Feine Adminiſtratrix waſtes the Aﬀets, then 


marries and dies, the Husband is liable to no more 
than the Value of the Aſſets which came to his 
Wife's Hands after the Inter-marriage. 2 Fern. 
118. 


Where a Mortgage 
is a Choſe in Action. 


Feme Adminiſtratrix. 


Alimony and ſeparate Maintenance. 


F An Agreement for the Husband and Wife's 


parting, and for the Husband's returning his 
Wife's Portion to the Father ; and for the Father 


indempnifying the Husband from the Maintenance 


and Debts of- the Wife eſtabliſhed by a Decrec, 


though the Husband offered to receive and main- 
tain his Wife. 2 Yern. 386. | 
G By Articles before Marriage 60co J. Part of the 


Portion is agreed to be inveſted in Land, and 

ſettled to the Husband for Life, and then to the 

Wife for Life, Remainder to the TR in Fee, 
| 4 


A Separation eſta- 


bliſhed by a Decree, 


Intereſt of Wife's 
Fortune decreed to hex 
during Separation. 


the 


328 Baton and Femt. 
the Husband having by his Cruelty and ill Treatment forced his Wife 
to ſeparate from him; the Court decreed the Intereſt of the 6cool. 
to be paid the Wife for her ſeparate Maintenance till Cohabitation. | 
2 Vern. 493. | 3 
Where the Intereſt A Woman having been uſed with Cruelty by A 
of Money was decreed her Husband, becomes intitled to 3000 J. as her 
2 Share of her Mother's Perſonal Eſtate, who died 
5 inteſtate ; decreed the Money to be put out, and 
the Intereſt to be paid to the Wife for her ſeparate Uſe, and then to 
the Husband for Life if he ſurvived her, and the 1 * * to be 
paid to the Iſſue, and if no Iſſue to the Survivor of Husband and 
Wife. 2 Vern. 671. | | 
The Intereſt of a Bong A Husdand having uſed his Wife with Cruelty, B 
given in Truſt decreed and being an extravagant Perſon, and waſting all 
to the Wife. his Subſtance; the Court decreed tlie Intereſt of a 
Truſt-Bond given for the Wife's Portion to be paid 
to the Wife for her ſeparate Maintenance. 2 Yern. 


752. 
Barretry, See Common Barretoz. 


Baltard and Baſtardy. 


* 


Baſtard, what. Bm is one bozn of any Woman not C 


married, ſo that his Father is not 
known by the Oꝛder of the Law, and 
therefoze he is called Filius Populi. 
Mulier, what. By the Law of the Romiſh Church, if a Ban D 
get a Woman with Child, which Child is bozn, 
and afterwards he marries her, ſuch Child ſhall be ſafd to be 


Mulier, and not Baſtard. 


Murder to conceal the It i | | 
Death ofaBaſtard-Child. At : Murder | for a Mother to conceal the Death E 
21 Jac, r. eap.27, of her Baſtard-Child, per Stat. 21 Face 1. cap. 27. 

What is to be done in ._ TWo Juſtices, (one of the 8 near tlie F 


the Caſe of a Baſtard- Pariſh-Church in which a Baſtard is born, may 
Child. upon their Examination as well take Order for the 
18 Eliz, cap. 3. Puniſhment of the reputed Father and Mother, as 
allo 


Ballard aud Baͤſtardy. 329 
alſo for the better Relief of the Pariſh, and may charge the Mother 
or reputed Father with the Payment of Money weekly for the Relief 
of ſuch Child; and if the reputed Father or Mother ſhall upon No- 
tice of ſuch Order in Writing refuſe to pay the fame, then ſuch Per- 
ſon refuſing (hall be committed to the common Gaol until he ſhall find 
Sureties to perform the Order, or elſe to appear at the next General 
Seſſions of the Peace, and obey ſuch Order as ſhall be made there, or 
elſe to abide the firſt Order made by the two Juſtices. 18 Eliz. cap. 3. 

A By the Statute of 14 Car. 2. cap. 12. the Church- Where the Rents of 
wardens and Overſeers of the Poor, where a Baſtard the Father and Mother 

ſhall be born, may ſeiſe ſo much of the Rents of _—— _ 4 
the Lands of the reputed Father and lewd Mother the Baſtard. iy 
as ſhall be ordered by two Juſtices, to be confirmed 74 Car. 2. cap. 12. 
at the Seſſions, and this to be for the Diſcharge of 
the Parith. | | 

B The Queſtion of Baſtardy or Legitimation ought How and where Ba- 

do be firſt moved in the Temporal Courts, and Iſſue ſtardy is to be tried. 
ought to be thereupon joined, and then to be tranſ- 
mitted to the Eccleſiaſtical Court by the King's Writ, to be examined 
and tried there; and thereupon the Biſhop ſhall make his Certificate 
to the King's Court, which being duly made, the Law gives entire 
Credit to it. Dav. Rep. 52. 4. | 

Chen Iſſue is joined upon Baſtardy, before it „ The Manner of the 
ſhall be awarded to the Ordinary to be tried, Pro- mw 
clamation ſhall be made thereof in the ſame Court; 
and afterwards the Iflue ſhall be certified into EY 
Chancery, where Proclamation ſhall be made once Certificate into Ghan- 
a Month for three Months; and afterwards the nn. 
Chancellor ſhall certify this to the Court where the 
Plea is depending; and after it ſhall be proclaimed | 
again in the ſame Court, That all thoſe whom The Words of the Pro- 
this Plea doth concern, ſhould go to the Ordinary clamation, 
to make their Allegations. 9 H. 6. cap. 11. 9 h. 6. cap. IT. 

D GQUhere the Trial ſhall be, where Baſtardy ſhall How the Trial to be, 
be pleaded to be beyond Sea. oy n 

| „ 

E It may be tried by the Biſhop's Certificate, as In ww Aftions it 
well in any perſonal Action as in any real Ac- may be tried. 

| Dr or Writ of Aſſize. Danv. 732. See 3 Leon. 
Caſe 26. 

F Ik a Man be certified to be a Baſtard, this ſhall Certificate of Baſtardy 
not bind before Judgment in an Action between Vinds not till Judgment: 
him and the other. 18 E. 3. 34. Neither doth it Nor when the Plaintiff 
bind if the Plaintiff be after nonſuited. Did. 1 | 

G Ik a Woman be with Child by A. who after- What is a Mulier, 

wards marries her, and then a Child is born: This 

is a Mulier and not a Baſtard. | 
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Baſtard by the Com- 
mon Law, and Mulier 
by the Civil Law. 


A Limitation to a Ba- 


ſtard is but naught 
to a A my 8 


A Remainder to the 
eldeſt Iſſue of a Feme, is 


good, though he were a 
aſtard. 


Baſtard is a 
of Purchaſr. 


Name 


Where an Uſe may 
ariſe to a Baſtard, and 


where not. 


A married Man takes 
another Wife, the Iilue 
by her are Baſtards. 


The Iſſue are bour'd by 
2 Sentence of Divorce. 


Common Law be admitted to make any Proof to the contrary. & Co. 
Rep. 43. Fenk. Rep. 289. Cro. Fac. 462. | | 


What Divorces baſtar- 
dize the Iſſue, and what 
not. 


Divorce to baſtardize 
the Iſſue, muſt be in the 
Life of Baron and Feme. 


Iſſue forty Weeks and 
eight Days after HuC- 
band's Death, and legi- 
ti mate. 


Of the Writ de Ventre 
inſpiciendo. 


Juſtices of the Quo- 


rum. 


What Orders have been 
held good. 


Baſtard and Baſtardy: 


by the Civil Law. 47 Ed. 3. 14. 6. 5 Co. Rep. 416, 


Tf A. hath Iffue by B. and afterwards they mar- A 
ry; the Iſſue is a Baſtard by our Law, but a Mulier 


417. See 2 Inſt. 96, 97. 
F a Linttatien of an Eilate to a Baſtard in eſſe is B 
ood, becauſe he is a Perſon known; but it can- 
not be ſo to a Baſtard before he is born, for the 
Law will not give Liberty to provide for ſuch be- 
fore they be born; and where a Remainder is limited 
to the eldeſt Iſlue of a Feme, he ſhall take, tho' he 
were a Baſtard. Cro. Eliz. 509. pl. 34. 510. Noy 35. 

Baſtard is a good Name of Purchaſe. Moor, C 
Caſe 602, 

A an cannot by Covenant to ſtand ſeiſed, raiſe D 
an Ule to a Baſtard, but he may by Limitation of 
an Uſe upon a Feoffment. Noy 35. 

A Yan who hath a Wife, marries another, and E. 
hath Iſſue by her: This Iflue is a Baſtard, for the 
ſecond Marriage is void. Co. 7. Rep. 44. 

Where a Sentence of Divorce is given in the F 
Spiritual Court, the Iſſue ſhall be perpetually bound 
ſo long as it ſtands in Force, and they ſhall not at 


A Divozce Cauſa precontrattus, Cauſa Conſan- G 
guinitatis, Cauſa Frigiditatis, baſtardizes the Iſſue. 
47 E. 3. pl. 78. Co. Litt. 235. a. But a Divorce 
Cauſa Adulterii doth not: That is not d Vinculo 
Matrimonii, but only d Menſe & Thoro. I Roll. 
Abr. 341. pl. 20. = 

Tf Baron and Feme continue Baron and Feme H 
all their Lives, the Iſſue cannot be a Baſtard after 
their Death. 7 Co. * 44. Fenk. Rep. 268. 

A Woman hath Iſſue forty Weeks and eight J 
Days after her Husband's Death, the Iſſue ſhall be 
legitimate; for it may be ſo by Nature, and the 
Law hath not appointed any certain Time for the 
Birth of legitimate Iſſues. Mich. 17 Fac. B. R. See 
Cru. Face 541. 

Fo2 the Writ de Ventre inſpiciendo, and Proceed- K 
ings therein, See Reg. 227. 4. Co. Litt. 8. b. Cro. 
El. 566. Cro. Fac, 686, Winch. 71. 

See divers Orders of Baſtardy quaſh'd, ec. L 
Comberh. 39, 69. 103. | 

An Order for keeping a Baſtard Child needs not M 
mention that one of the Juſtices is of the Quorum. 
Comberb. 63. | | 

An Order for keeping_a Baſtard Child till he N 
ſhall be no longer chargeable, good. Comberb. 69. 

3 Oꝛder 
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FEY , On and Waſtardy. 334 
2 D2der, at the ather of the. Baſtard allow . | 
5 22, per Week for ſeven Years, and that the Mother n 
ſhall keep it good. Comb. 2. ' 
Boo En can't order a Sum in Groß, for A Sum in Gro, 


: 


putting forth a Baſtard to be Apprentice. 2. 


* _ Appeal to the next Seſſions after Notice, is Are aftes Notice: 
good; but it ought to appear in the Order upon f 
the Appeal, that the Party had no Notice of the 
intervening Seſſions. iu. | | 
D Part of an Order may be reverſed, and the part reverſed, arid 
** Reſidue confirmed. Camber. 264, 286, 2879, Part confirmed. 

E The Court of King's Bench will not quaſh any When an Order of 
Order for Baſtardy, except the- Father be. preſent, 1 not to be 
and do enter into a Recognizance to abide by the * | 
Order of the Juſtices. 1bid. 418. 

F It there be any Fraud in conveying a Woman Fraud in gaining a 
to another Pariſh to be delivered of a Baſtard, the Settlement. 

Baſtard may. be ſent with the Mother to her legal 

Settlement. Vid. 286. Vide 360. | 

G Where a Juſtice commits one as the reputed When an Action lies 
Father of a Baſtard Child, and it afterwards ap- ainſt the Juſtice, | 
pears that it is no Baſtard, an Action lies againſt | 
the Juſtice. Comber. 483. 

H . An Order of Baſtardy quaſli'd, becauſe it was Order quath'd. 
made on an Affidavit without any Examination. 
eie AN IRE. | | 

I Settlement of a Baſtard Child. See 380, Settlement. 
The Rule that none ſhall be baſtardized after Baſtard aftet one's 
his Death, holds only in Caſe of Baſtardeigne and Death. 
Mulier puiſne. Salk. 120, 121. | 

L But the Spiritual Court can't annul a Marriage, Spiritual Court. 
or — Iſſue after the Parties Death. Bid. 
548. | 

M A Child begotten after a Divorce « Menſa & Divorce 2 Ment 
Thoro only, ſhall be taken to be a Baſtard, 50 8 

1 | | 

N Aliter after a voluntary Separation, unleſs found Voluntary Separa- 
that the Husband had no Acceſs. 141d. 128. _— 

O So if the Husband be beyond Sea during the Huſtand at Sea. 
whole Time of her going with Child, *tis a Baſ- 
tard. Did. 123, 434. | | 

P Contra if he were here at all during that Time, 
for then Acceſs would be preſumed. id. 123. 

Q A Baſtard Child is generally to be ſettled where Settlement. 
it is born. 485. 
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What no Settlement. 


The like. 
Money to be order'd. 


The like. 


" To' pay Money to 
ſuch a Time. 


Order quaſh'd for In- 
ſufficiency. 


More than two Juſ- 
tices ſign an Order. 


Appeal. 


Preſent in Court, 


On Recognizance. 


13 &14 Car. 2. c. 12. 
Settlement. 


Order ill. 


Settlement. 


Order quaſh'd for In- 
ſufficieny. 


Walard and Ballarby: 


But if born in B. pending an illegal Order for A 


removing the Mother thither, it is no Settlement 


there. Salk. 121, 474, 532. 1 | 
Nox does the Juſtices Order for Maintenance B 
determine the Baſtard's Settlement. Bid. 123. 
Money may be ordered to be paid to the Ger- 25 
ſeers, for Maintenance of a Baſtard Child. Vid. 


122. 


Juſtices may order Payment of a Sum in groſs D 

for that Purpoſe. Bid. 14. | 

Where an Order to pay fo much per Week *till E 
it be fourteen Years old was held ill. Bid. 121, 
478. ; 7 5 
Mhere an Order for Maintenance was quaſh*d, F 
becauſe the Words of Adjudication were in the ſin- 
gular Number for the plural. Jhd. 122. 

An Order of Baſtardy under the Hands of more G 
than two Juſtices, is good, if one of them be of 
the Quorum. Ibid. 477. x 

From an Order of Baſtardy the Appeal muſt be IH 
to the next Quarter Seſſions. 1hid. 482. Viz. to 
the next Quarter Seſſions after Notice to the repu- 
ted Father of the firſt Order. Vid. 480. 

On Motion to quaſh an Order of Baſtardy, the J 
reputed Father muſt be preſent in Court. hid. 
475. 

By 28 Eliz. cap. 3. Seſſions muſt proceed on K 
the reputed Father's R-cegnizance. Bid. 122. 

1 * by 3 Car. 1. they may commit him, ec, L. 
id. 

Stat. 13, 14 Car. 2. cap. 12. ſet. 21. relates M 
to the Maintenance of poor Children, not Baſtards. 
Salk. 123. 

Muſt be ſettled in the Place where born, un- N 
leſs the Mother was there delivered by Fraud. 
Ibid. 66. 

D2der, that the reputed Father ſhould give Se- O 
curity to perform it, not good. Bid. 

Baſtard born pending an Appeal muſt go with P 
the Mother, and ſhall not be ſettled in the Pariſh 
where born. Carthew 397. 

Appeal from an Order of Baſtardy quaſh'd, for Q 
that it was to the next General Quarter Seſſions, 
when it ſhould be to the next Quarter Seſſions. 


Ibid. 455. 


3 Der 


A Onder to charge a Man to be the Father of a 
Baſtard Child begotten by him on a married Wo- 
man, and did not ſet forth that her Husband was 
beyond Sea forty Weeks together before the Birth 
of the Child. 1bid. 470. 

B An Order of Baſtardy removed by Certiorari 
and quaſh'd, for not ſetting forth that the Party 
was duly ſummon'd (i. e. the Summons did not 
ſhew for what Cauſe he was to appear.) Mod. Caſes 
in Law and Equity 3, 4. 

C The Juſtices of Peace have an Original Juriſ- 
dition in Caſes of Baſtardy, and their Orders 
therein, if regular, are concluſive ; 4 if irregu- 
lar, a Certiorari lies, and they ſhall be quaſh'd. 
Mod. Caſes in Law and Equity 4. 1 

D A Putative Father may be charged by two 
Jaſtices with a Sum in groſs, tho? ſeemingly con- 
trary to 18 Eliz. cap. 3. for they have Power to 
take Order for Relief of the Pariſh, as to what 
Charge it may ſuſtain, as well as to what it has 
ſuſtained. Bid. | 

E Baſtard Children are to be ſettled where born. 
Mod. Caſes in Law and Equity. 170. 


Baſtard on a married 
Woman, where the re- 
puted Father not well 


Where Order quaſh'd 
for Inſufficiency. 


Juriſdict ion of Juſti- 
ces of Peace. 


Where a — Fa- 
ther may charged 
with a Sum in Gros. 


Settlement, 


Battery. 
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a ene 


Battery, what. 


What is an Aſſault 
in Law. 


What is a Battery, 
and what not. 


Baron and Feme bring 


Battery for beating of 


the Wife, and taking of 
the Huſband's Goods, is 


naught. 


Juſtification for mol!i- 
ter manus impoſuit, to ar- 
reſt the Plaintiff, whe- 
ther good or no. 


The Father cannot 
bring an Action of Treſ- 
pu tor beating of the 

n. 


The Maſter may have 
it for beating of his Ser- 
vant. 


Battery. 
(De fon Tot. 
Juſtification, 


Maſter and Servant. 
Attery is a Treſpaſs committed by one 4 
Man upon another, Vi & Armis, & con- 

tra Pacem, Ot. | 


See 


* 


The lifting up of the Hand in Anger againſt a ; 
Man is an Aſſault in Law. 

To lay Hands gently upon another (not in An- 
ger or Paſſion) is no Battery to ground an Action 
of Treſpaſs and Affault upon; for the Law will 
not preſume the Party is thereby damnified. 

Battery brought by Husband and Wife for p 
beating of the Wife, and taking of the Huſ- 
band's Goods, is naught : Becauſe it ought to 
have been by the Husband only for the Goods. 

I Lev. 3. 

In Battery the Defendant juſtifies molliter manus E 

impoſuit, to arreſt the Plaintiff, whether good or 


not. 3 Lev. 404. 


The Father cannot bring an Action of Treſpaſs p 
for the beating of his Son, but the Son only ſhall 
have the Action. Cro. El. 55. pl. 1. and Fol. 770. 


The Maſter may bring Treſpaſs for beating of G 
his Servant, per quod ſervitium amiſit. 


3 Bill 


(335 ) 


Will of Exceptions. 


A Pere a Suit is in any Court, if the What it is, and how 
Plaintiff o: Defendant alledge an ed ont. 


Exception to the Judges Opinion, 13 E. x. cap. 37. 
pzaying them to allow it, which if 
they do not, then if he who makes the Exception wites it, and re- 
quires the Judges to ſeal it, which if any of them doth, then upon 
pꝛoducing in Court of the Bill ſealed, the Juſtice who ſealed it 
ſhall be commanded to appear at a certain Day, to confeſs o2 deny 
his Seal; and if the Juſfice cannot deny his Seal, then to pꝛoceed 
to Judgment accoꝛding to the Exception. See 2 Inſt. 426, 427. 


B They extend only by the Statute of V. 2. c. 31. Bills of Exceptions ex- 
to Civil, not to Criminal Cauſes. Nel. Rep. 15. * — * 

C The Exceptions ought to be in Writing ſedente when the Excepticns 
Curia, in the Preſence of the Judge, and ſigned by to be taken. | 

the Counſel on each Side. . 1 

D Afterwards the Bill muſt be drawn up, and ten- Ho to proceed upon 
der'd to the Judge who tried the Cauſe, to be by 
him ſealed; which if he refuſes to do, then upon 
a Petition to the Lord Chancellor, he will grant a Writ: Which ſee 
in the Regiſter, Fol. 182. 4. b. for that Purpoſe. 8 

E Then the Bill is ſigned, there goes out a Scire , A Sire Facias to the 
Facias to the Judge, who ſigned it ad Cognoſcendum 3 3 

Seriptum, which when done, it is made Part of the : 
Record; and is returned as Part of the Record upon „ Muſt be certified as 
1 * * wag to be brought for that Purpoſe. e 
Note e Scire Facias to the Judge, and his d the 
Return with the Bill muſt be das eib Mend» 
oll. 

G A Judge is not obliged to ſign a Bill of Excep- Where the Judge is 
tions, unleſs the ſame - offer d at the Trial, 57 obliged to fign the Bil. 
drawn up according to the Minutes. Mod. Caſes 
in Law and Equity 221. | R 

HA Bill of 8 lies in the Court of King's Where it lies. 
Bench. Skinner 356. | 

1 It lies as well at a Trial at Bar, as at the Niſs The like. 

Prius. Salk, 155. wy 


40 4 


(336) 


Bill of Exchange. 


Difference betweenan "ere is a Difference between an Inland A 
of "I Bill of Exchange and an Dutland Bill 
of Exchange, which is made to return 


Money beyond the Seas: Foz an In⸗ 
land Bill is but in Nature of a Letter, but an Outland Bill is 
of another Nature, and mo2e regarded in the Eye of the Law: 
July 1650. B. S. Becauſe it is mo2e fo2 the Advance of the Trade 
of the Nation with other Countries; and is therefoze of moze 


publick Concernment. 


Action lies againſt the 
Drawer, if Outland Bill 
be refus'd to be accepted. 


How to declare upon 
a Bill of Exchange. 


Where an Indorſee 
may bring an Action u 
on a Bill, after he hath 
indorſed it to another. 


Proteſt made upon a 
Copy of a Bill. 


The Drawer liable, 
though not preſented in 
Time. 


To pay a Bill of Ex- 
change to the Bearer, is 
too general. 


For „ of 


Bills of Exchange in 
England. | 
9& ro. 3. cap, 17. 


Ik an Outland Bill be refuſed to be accepted, an B 
Action will lie upon this Matter againſt the Drawer. 
28 Car. 2. 2 and Price. 

How a Declaration ſhall be laid upon a Bill of C 


Exchange. 5 Mod. 367. | 
A Bl of Exchange is made to A. who indorſes D 


p- it to B. who indorſes it to C. and it is proteſted 


for Non- payment; B. may, notwithſtanding his 
Indorſement, bring an Action upon this Bill. Shom. 
Rep. 163. ; PORT ONT an 

In what Caſe a Proteſt may be made upon a E 
Copy of a Bill of Exchange. exe. 

The Drawer of a Bill of Exchange is liable, al- F 
though the Bill is not preſented in Time. Show. 
Rep. 319. 

Aſſumpſit upon a Bill of Exchange, payable to G 
the Bearer ; the Cuſtom laid too general, and 
naught. *3 Lev. 299. 

By the Statute 9 & 10 FV. 3. c. 17. it is enacted, H 
That from and after the 24th of June 1693, all 
Bills of Exchange drawn in, or dated at and from 
any trading City or Town, or any other Place in 
the Kingdom of England, Dominion of Wales, and 
Town of Berwick upon Tweed, of five Pounds or 


= 


upward, upon any Perſon of or in London, or any other trading City, 


Town or P 


ace, in which Bill or Bills ſhall be acknowledged the ſaid 


Value to be received, and ſhall be drawn payable at a certain Number 
of Days, Weeks, or Months, after the Date : That from and after the 
* 4 2 oh, 


Preſentation 
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Preſentation and Acceptance of the ſaid Bills of Exchange (which Ae- 
ceptance ſhall be by under- writing the ſame under the Party's Hand fo 
accepting) and after the Expiration of three Days after ſuch Bill ſhall 
be once due, the Party to whom ſuch Bill is made payable, his Ser- 
vant, Agent or Aſſigns, may and ſhall cauſe ſuch 

Bill to be proteſted ya Publick Notary ; and in Howto be proteſted. 
Default of ſuch Publick Notary, by any other ſub- 

ſtantial Perſon of the City, Town or Place, in the Preſence of two or 
more credible Witneſſes, (Refuſal or Neglect being firſt made of due 
Payment thereof) which Proteſt ſhall be made and wrote under a fair 
written Copy of the ſaid Bill of Exchange, in the Words following: 


A Know all Men, That I A. B. on the Day of 


B 


C 


D 


at the uſual Place of Abode of the ſaid D. 3 
have demanded Payment of Fo Bill, Y "a 6 
above is a Copy, which the ſaid D. did not pay. Wherefore I the ſaid 
A. B. 40 2 Proteſt the ſaid Bill : Dated the Day of 
Anno Dom. 


Which Proteſt ſo made, ſhall, within fourteen When to be ſent to 
Days after the making thereof, be ſent, or due No- _ OY Om 
tice ſhall be given to the Party from whom the ſaid 
Bill was received, who is, upon producing ſuch Proteſt, to repay the 
ſaid Bill, with Intereſt and Charges, from the Day ſuch Bill was pro- 
teſted ; for which Proteſt ſhall be paid not exceeding 6 4. And in De- 
fault or Neglect of ſuch Proteſt made and ſent, or due Notice given 
within the Days before limited, the Perſon failing or negleQing ſhall 
” _ to all Damages, Coſts, and Intereſt, which ſhall accrue 
thereby. E 
Diꝛovived, If ſuch Bill be loſt or miſcarried with- . 
in the Time before limited for the Payment there- gif telt. ere the 
of, then the Drawer ſhall give another Bill of the 
ſame Tenor, the Perſon giving Security to indemnify him againſt all 
Perſons, in Caſe the ſaid Bill ſo alledged to be Joſt or miſcarried, be 
afterwards found. | 

By another Act made 3 & 4 Anne Regine, c. 9. N another Act 3 & 4 
it is enacted, That in Caſe of preſenting any ſuch Vun. cap. 9. 

Bill, the Party on whom the {ame is drawn, ſhall 
refuſe to accept the ſame by under-writing the How to proceed upon 
fame as aforeſaid; the Party to whom ſuch Bill is geh Nl. ePtance of 
payable, his Servant, Agent, or Aſſigns, may cauſe 
ſuch Bill to be proteſted for Non- acceptance, as in How to be proteſted, 
Caſe of Foreign Bills of Exchange, for which Pro- 
* {hall be paid Aa 5. and no more. 

zovided, That no Acceptance of any ſuch Bill 
ſhall charge any Perſon, unleſs the . under- bind. W 
written or indorſed in Writing thereupon: And if 
ſuch Bill ſhall not be accepted by ſuch Under-wri- 

| ting, 


— — ws — 
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ting, or Indorſement in Writing, no Drawer of ſuch Bill ſhall be 
liable to pay any Coſts, Damages, or Intereſt thereupon, unleſs ſuch 
Proteſt be made for Non- acceptance; and within fourteen Days after 
ſuch Proteſt, the ſame be ſent, or Notice given to the Party from 
whom ſuch Bill was received, or left in Writing, at the uſual Place 


of his Abode. 


Where the Drawer And if ſuch Bill be accepted, and not paid, before A 
ſhall be compellable to the Expiration of three Days after the ſame ſhall 


1 become due, no Drawer ſhall be compellable to 


pay any Coſts, Damages, or Intereſt thereupon, unleſs a Proteſt be 


made and ſent, and Notice given in Manner aforeſaid: Nevertheleſs, 


every Drawer ſhall be liable to pay Coſts, Dama- 
ges, and Intereſt upon ſuch Bill, if any one Pro- 
teſt be made for Non- acceptance or Non- payment 
thereof, and Notice ſent, given or left, as aforeſaid. 

Muſt be Value receiv'd. ꝛovided, That in all ſuch Bills, the Value muſt B 
be acknowledged and expreſs'd in ſuch Bill to be 

1 1 received; and ſuch Bill muſt be for the Payment 
b of 20. or upwards, and proteſted as aforeſaid; 

otherwiſe not to have the Benefit of this Act. 
Acceptance of ſuch Bill Pꝛovided, That if any Perſon accepts ſuch Bill C 


And where Coſts and 
ges. 


ſhall be a full Payment jn Satisfaction of a former Debt, the ſame ſhall be 


on accounted a full Payment of ſuch Debt, if ſuch Per- 
ſon accepting the ſame for his Debt, doth not take his due Courſe to 
obtain Payment thereof, by endeavouring to get the ſame accepted 
and paid, and make his Proteſt 'for Non-acceptance or Non-payment, 
as aforeſaid. | MLS ede 
Shall not diſcharge a Mꝛovided, This Act ſhall not extend to diſcharge D 
ny Drawer, Accepter, any Remedy againſt the Drawer, Accepter, or In- 
or e _ dorſer of ſach n e 
omuttory Notes It is by the ſame Act further Enacted, That all 
1 te bay = Notes in Writing, which ſhall be made and ſigned " 
ſons to whom they are by any Perſon, Body Politick or Corporate, or by 
_—_ the Servant or Agent of any Corporation, Banker, 
Goldſmith, Merchant or Trader, who is uſually intruſted by him, or 
them, to ſign ſuch Promiſſory Notes for him or them, whereby ſuch: 
Perſon or Perſons, Body Politick and Corporate, his, her, and their 
Servants or Agents as aforeſaid, doth, or ſhall promiſe to pay to any 
other Perſon or Perſons, Bodies Politick or Corporate, his, her, or 
their Order, or to the Bearer, any Sum of Money mentioned in ſuch 
Note, ſhall be taken and conſtrued to be by Virtue thereof due and a 
payable to any ſuch Perſon or Perſons, Bodies Politick and Corporate, 
to whom the ſame is made payable. - = 
Which Notes ſhall be And alſo every ſuch Note payable to any Per- F 
9 1 ſon or Perſons, Bodies Politick and Corporate, his, 
nus. her, or their Order, ſhall be aſſignable or indorſa- 
ble over in the ſame manner as Inland Bills of Exchange are, or may 


be, according to the Cuſtom -of Merchants : And that the Perſon or 
. 2 Perſons, 


* 


D 
| A Bill of Exchange is but a ſimple Contract in 


Will of Exc 
3 n OE 
Perſons, Bodies Poliick and go 8 
um of Money. is or ſhall be b ke — And the Perſons to 
fi he { ans Arp ef matic — A re 
or e ſame, in ſuch manner as he Ar ction mathe for the ſame as 
a do upon an Inland Bill of Exchan whale 4 
Or . according to the Cuſtom of Nierchants 0 
7 r * Bodies Politick and Corporate, whi ; againſt the Perſon 
* . the ſame: And that any perſon = P, r whoſe Servant or 
or P rl. Corporate, to whom ſuch Note that i r Perſons, Bodies Poli- 
e _ Bodies Politick and Corporate lis, ox qe to = Perſon 
aid * "mp _— or the Mone therein mefttion's „ 
1 gon ndorſement thereon, ſhall and may maintai Ag wp to be 
tick 1 = 3 againſt the Perſon or Perſons, Bodies oe 
| FX rate, W O, oi h | 8, 188 Poli- 
«os ſuch Note, or nf 2 5 wo Servant, as ell 
1 8 the ſame, in like manner as i 1 0 | 4 
h nland Bills of Exchange, and ſhall rec in Caſe 3 Damages 
A Aud 1 1 h mes ar and Coſts of Suit. 8 
if ſuch Plaintiff be nonſui 5 1 
found agai . be nonſuited, or a Verdict _ Wh | 
e againſt him, the Defendant ſhall recover his al = 
And it is further enact 
{hall | a ed, That eve ſuch . 
2 2 r 7 and brought within ich Ane 1 Action to be 
und 585 ted for commencing or ſuing of Acti ag — wichitheTime 
Intituled, gs = Sanum made 21 Fac, cap. 4 of — 25 — 
or avoiding Sui For | Limitation of Actions yas, 21 Jac, 1. cap. 16. 
call'd _— Law. (Note, This A& of 8 
C Y ” , The Statute of Limitations: ) of 21 Fac. is common- 
Pr —_—_ That no Body Pokeick os Corporate Wh * 
r Notes mp ut — * In iſſue or give out hefe Moves, On 
. # By ves or thei | | 
=_ have iflued out, if this At Nay prong gan than ſuch as they 
perpetual 7 G 8 Annæ. n made. This Act Was 
its Nature, and a 
_ wo the 200,008 ons thy =” b 
ions on th SE 
' Cate an Ad FU TTL 
the B To 12 » —ʃ— againſt the Drawer of Adminiſtrator 
oꝛeign Bill of Exchans — — tot. 
VCC 
lat Caſes the A 1 HOT SIGs 
yy np 344 30 " Drawer are lia AcceptorandDrawer 
ere ills drawn b 6 . Woe ; . 
ay mp the Maſter, FL 3 Apprentice Maſter and Servants. 
5 210 * of Merchants to n A 3 
S OT Exchange, Ge. 1b i d. 4, 9 a 4" ctions Cuſtom of Merchants. 
7 a 


4 P 
Quere 


** 
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| 
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Notes to Bearer or 
Order. 8 


| Acceptance. 
Order. 

To Bearer. 
Drawer liable. 


Plea in Satisfaction. 


Plea 
Damages. 
Part paid. 


Payable to Order and 
to Bearer. 
Againſt Indorſors. 


Cuſtom of Merchants. 


Debt remains if Bill 
unpaid. 


Where the Cuſtom to 
be traverſed. 


Infancy. 


Proteſt. 
Acceptor, how an- 
ſwerable. 


Action againſt Indor- 
ſor. 


Bill of Exchange. ; 

7 * if a Recovery by the laſt Indorſee againſt A 
the Drawer without Satiskacion, ſhall bar an Ac- 
tion brought by him againſt a mean Indorſor. 
Comber. 4. 6 

A Dunn between Bills payable to Bearer or B 
to Order. Ibid. 466. 

Mhere a Bill payable to Order under Writing, C 
it is an Acceptance. Vid. 401. 

See a Bill of Exchange payable to A. not ſay- D 
ing or Order. 1hid. 176. ' 

A Bill of Exchange payable to 4. or Bearer, is E 
not a Bill for the Benefit of an Indorſee. Did. 204. 

Where a Bill of Exchange was indorſed, and F 
yet the Drawer was held liable. Tbid. 152, 385. 

See a Bill of Exchange pleaded in Satisfaction G 
of an Obligation. Bid. 19. 5 

The Statute of Limitations pleaded to a Bill of H 
Exchange. 1bid. 190. | 

Plea to a Bill of Exchange, That the Defendant I 
is a Gentleman. Ibid. 45. 

Df Des on a fingle Bill, or Bill of Ex- K 
change. Vid. 243. | 

Note, The Caſe of the Goldſmiths Bill, partly L 
paid, and the Money ſtole. Vid. 475. 

Difference between a Bill payable to the Drawee M 
or Order, and to him and Bearer. Salk. 67. | 

Where tis payable to Drawee or Order, the lift N 
Indorſee may have an Action againſt any of the In- 
dorſers. Ihid. 68. wy „ 

Where tis payable to Drawee or Bearer, tis O 
not within the Cuſtom of Merchants ; but to him 
or Order, *tis within the Cuſtom. 1bid. 67. 

Blll indorſed to another for a precedent Debt P 
due to the Indorſee, the Debt ſtill remains if the 
Bill is not paid. Bid. 68. 

The Plaintiff declared on a Cuſtom in London Q 
for the Bearer to bring the Action; if the Defen- 


dant demurs, and doth not traverſe the Cuſtom, 


the Plaintiff ſhall have Judgment. Bid. C 
Infancy pleaded to an Acceptance of a Bill of R 3 ( 
Exchange. Salk. 197. | 1 
Pꝛoteſt not neceſſary to an Inland Bill. 1:4. 69. 8 
There a Bill is accepted, in ſuch Caſe the Ac- T 
ceptor is anſwerable for the Whole, and an Action 
doth not lie againſt him for Part. 1 
Atton doth not lie againſt the Indorſor without U 8 1 
endeavouring to find out the Drawer, or a Demand + 
of the Money of him. Salk. 70. | 
4 Bill 


Will of Exchange. 341 
A Bill payable to Drawee or Bearer was loſt, and Tier ng ohe 


found by a Stranger, who afligned it to another, that found a Bill, and 
good; but the Drawer may have Trover againſt indorſed it. 


the F inder. Salk. 71. 
B Notice muſt be given to the Drawer of a Bill of Of Notice tw ius 


Exchange, of the Bill's not being paid. Mod. Caſes Drawer. 
in Law and * 1 43. 


C Bill of Exchange cannot be made payable out 1 Bi dritt unt b 4 
un 


of any certain Fund. 1bid. 265, 6, 7. 
D The Words Value received are not neceſſary in Vine bechild 
a Bill of Exchange. hid. 267. | ; 
E See of Actions brought on Promiſſory Notes and Inland Bills of 
Exchange, Stat. 9 & 10 W. 3. c. 17. Mod. Caſes in Law and. Equity 


307, 362, 373. 


F Sir, You are to pay Mr. L. Y fo much) out 7.4 Wha 
the Money belon 1 * to the Governor nc) a 


of, &c. is no Bill of Exchange, but only a < Diet 
tion to pay, G. Ibid. 265. : 

G Afton "droaght by the Indorſee againſt the 
Drawer. Carthew 5. 4 

H Dyawn by one who was no Trader, but a Gen- | 1 a Bill makes 

tleman, I et 1 him liable by the Cuſtom. 14, 8 2. 

I The 
a Declaration, but not in a Plea; for the Court 
will take Notice of it Ex Officio. Ibid. 83. 

K Infancy pleaded in Bar to an Account on 2 Bill Infancy. 
of Exchange, and held good. 1bid. 166. 0 

L Cuſtom of Merchants upon Bills of Exchange Cuſtom of Merchants. 
is Part of the Common La. | 

M Declaration by an Indorſee, good. Cab. 269. 

N Caſe upon a Bill of Exchange proteſted. 16.409. 

O Money won at Play, and the Loſer gave a Bill Bill drawn for Money 
of Exchange to the Winter drawn on a Gold- on at Play. 
ſmith, againſt whom the Action is brought, and 
adjudged good. Thid. 356. 

P The Indorſment of a Bill was thus, viz. Pa 4.4 Action againſt Indor- 
this Bill to the Order of T. S. but did not ſay, To ſcſ̃e. 
him or his Order, who brought an Action on * 
dorſee, and held good. Ibid. 403. 

Q A Bill was given to pay to E. G. or 8 201 a 
. and E.G. indorſed it to pay Part of the Money to / 

T. S. who brought the Action, and declared upon 
the ſpecial Cuſtom among Merchants, and upon 
a Demurrer to the Declaration, it was held a void 
Cuſtom. Bid. 466. 3 | 

| R At Common Law the Drawer was not charge- Where Drawer charge- 

1 able, unleſs he had Notice of the Drawee's Non- able. 

i Payment! in convenient Time. Salk. 127. 


And 


uſtom of Merchants muſt be ſet forth in Cuſtom of Merchants. 
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Will of Exchange. 
And convenient Time is to be guided according A 
to the Uſage of Traders, and particular Circum- 
ſtances of Caſes. Salk. 133. 5 

Indorſee keeping a Pet where A. indorſes, and delivers a Bill to B. B 

Bill by him. who keeps it by him long after payable; if not 
paid he may bring an A/ump/it againſt A. 1bid. 124. 

Evidence of Accep- And the Indorſment, Delivery, and Deteiner is C 

tanceof a Bill as Money. no Evidence that B. _— the Bill, as ſo much 
Money, unleſs paid. 1b; 

Bill in Diſcharge ofa Mo ſhall a Bill ſo received, c. go in Diſcharge D 
— of a precedent Debt, except made Part of the 
Contract. 1bid. | 

As where A. ſells Goods to B. and agrees to E 
take a Bill on C. in Satisfaction, there A. is diſ- 
charged, tho? it be never paid. Bid. Vide 442. 

Value received. A General Indebit. Aſump. will not lie on a Bill F 
8 of Exchange, for Want of a Confideration as Va- 

| | lue received, &c. Salk. 125. 

Againſt the Drawer. But a ſpecial Indeb. Aſſump. muſt be againſt the G 

Drawer, or a ſpecial Action of the Caſe on the 
| Cuſtom of Merchants. Lid. Ts 

The drawing a Bil And drawing of a Bill makes a Merchant to ſup- H 
makes a Merchant. port the Cuſtom in that Caſe. 1bid. and 445. 
| A Bill payable to 4. or Bearear, is not aſſign- I 
able to charge the Drawer contra, if to 4. or Or- 
= der. Salk. 125. ' 4 | | 1 
| ot the Indorfinent. But ſuch Indorſment charges the Indorſor, for K 

the Indorſment is in Nature of a new Bill. Bid. 

Trover for a Bill payable to A. or Bearer, will L 
> againſt the Finder, & c. but not againſt his Aſ- 
ignee. 
Payable to Order. The Words, or to his Order in a Bill gives Au- M 
thority to aſſign it by Indorſment, &c. Salk. 133. 
= A Bill not payable to And the aſligning of a Bill, Note, ec. not N 
= „ payable to Order, charges the Indorſor, but not 

| the Drawer. Bid. 

* Blank Indopſinents. A Blank Indorſment on a Bill does not transfer O 
the day x4 without ſome further Act. 1þ.126,130. 


Time of Notice. 


The like. 


— — — —— 


| Trover. 


| The like. But ſuch Indorſment may be filed up by the In- P 
0 dorſee, ſo as to charge the Indorſor. Vid. 128. 
1 The like. And ſo tho' the Bill be purchaſed at Diſcount, Q 
| c. and ſo may an Acquittance, G c. Vid. 
1 1 | Action for Part. Jndozſee of Part of a Sum in a Bill can't bring R 


an Action ſans ſhewing the other Part ſatisfied. 15.65. 
Whether Indorſor A. indorſes two Notes in Satisfaction of a Debt, S 


chargeable. burt before Receipt the Drawer broke; Quere if the 
Indorſor could be charged. Salk. 132. 
The like. An Indorſor by Cuſtom is only liable in Default T 
15 of the firſt Drawer. 1b;d. 130, 132. 
2 Pet 


Will of Exchange. 


A Pet faid the Indorſor charges himſelf in the AY 
ſame manner, as if he were the Drawer. Salk. 133. * 

B See what is neceſſary to be proved to charge the Evidence. 
Indorſor in an Action by the Indorſee. Vid. 128. 

C peld that an Action lay not on a Promiſſory Promiſſory Note. 

Note before the Statute, and it can't be laid within | 
the Cuſtom of Merchants. Salk. 129. 

D On a Promiſe after a Day of Payment to pay Promiſe to pay accord- 
Secundum Tenor Bille, Action lies. Salk. 127, 29. - by the Tenor of the 

E So Acceptance after Day of Payment is 1 

and amounts to a Promiſe to pay generally. Bid. 129. Day. r . 

F Acceptance by one where the Bill is drawn on. partners. 

two, binds both, if it concerns their joint Trade. 
Thid. 126. 
G ADeclaration againſt the Drawer is good ſans Againſt the Drawer. 
laying an expreſs Promiſe, for by the Drawing it 
is implied. Vid. 128. 

H In Declaration on a firſt Bill, want of averring Averments of 2d and 
the ſecond, and third not paid, is aided after à 3d Bills not being paid. 
Verdict. Bid. 129. 

1 In Declaration on a foreign Bill drawn at two VUſances to be deſeri- 
Uſances, the Time of which it conſiſts muſt be bed. 
averred. Bid. 131. i 
K Jn a Declaration on Inland Bills againſt the Proteſt. 
Drawer, a Proteſt need not be ſet forth, nor ne- 
ceſſary at Common Law. 16id. 
L See the Form of a Bill of Exchange between Form of a Bill be- 
= 2 72 1 © - JW tween two only. 
Aſſumpſit on a Promiſſory Note on the Cuſ- ; | 
tom of — ai held ill. 22 24, 129. eee 

N And Goldſmiths Notes are only a conditional Goldſmiths Notes. 

Payment without an expreſs Conſent. Bid. 442. FP 
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Biſhop, 


See Courts. 


oO HAT Ats a Biſhop may vo, concern: Biſhops a& with and 
ing his Poſſeſſions, without the Al. dont Dean andchap- 
ſent of the Dean and Chapter; and 

_ oth _— _ = what he cannot do at all, tho? 
onlents, See the Bi 
from 58. b. to 62. 4. 6 
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344 Bilhops. 


What Ads a Biſop All judicial Acts made by a Biſhop de facto, as A 
— 4 2 ER and Adtniſions, Inſtitutions, Fed ſhall be 25 but 
not voluntary Acts which tend to the Depaupera- 
tion of the Succeſſor. Godolphin 38. Sect. 23. 
How. in the Caſe ofa Alſo how it ſtands with a Biſhop in the Caſe of B 
CI a Commenda Retinere, See in Title Commendams, 
and Latch. 31 and 333, where is very much good Matter relating to Com- 
mendams, and the Manner of making, and Power of a Biſhop. g 
 Archbiſhop's Juriſai- The Archbiſhop has a Metropolitical Juriſdiction C 
ion. over Biſhops by the Common Law. Salk. 1 55 
which was uſurped by the Pope, but reſtored by 
the Statutes of Henry VIII. id. 
Where Biſhop to be A Biſhop may be puniſhed in the Archbiſhop's D 


puniſh'd. Court for any Offence againſt the Duty of his Of- 
i ſice. i - © | | 
The like. A Biſhop cited before the Archbiſhop in Perſon E 
for Simony. Bid. 8 K 
„ Archbiſhop or Biſhop may judge in Perſon, or 
83 by their Viczr-General Bid. | 


Temporal Offences Their Courts may puniſh a Temporal Offence G 
nn if committed in an Eccleſiaſtical Mater or Face 
of the Court. Bid. 49 Fo | 
Biſhops equal. All Biſhops are co-ordinate, or Pares Fure. Di- H 
vino, but not Fure Humano. Salk. 135. Du 
He that can vifit can alfo deprive (£:) Dec 
On Iſſue whether Parſon be depriv'd, the Court K 
writes to the Biſhop. Bid. ST ts 7 
Biſhopricks denative. Antlently Biſhopricks were donative by the King L 
and conferr d by Inveſtiture. Salk. 136. 


Deprivation. 


Tranſlation. Tranſlation of Biſhops antiently was by Poſtu- M 
lation to the Pope. 1h:d. 137. 
P See the Manner of creating and tranſlating a N 


Biſhop at this Day. 1bid. 136. 
What requiſite to a Four Things requiſite to compleat a Biſhop, E- O 


Biſhop. lection, Confirmation, Conſecration, and Inſtalla- 


tion. Did. 137. 


Of Ceſſion. Note, His former Preferments are void by his P 


Of Preferments. Conſecration and Confirmation, not by his Election. 
Ibid. 136. 

Leaſes. A Biſhop's Leaſe, if it exceeds the Statute, is Q 
void as to the Succeſſor. Bid. 189. 

Sequeſtration, See the Biſhop's Power to compel a Sequeſtra- R 
tion. Ibid. 320, 321. 

Lapſe. On the Incumbents being made a Biſhop, the S 


King is to preſent. Comber. 300. 
Archbiſhop's Power, An Archbiſhop may ſue before his own Commiſ- T 
OT ſary. Lid. 131. 
Biſhopꝛicksare ſtill donative in Ireland. Sal. 72. U 
78 Bona 


Jyeland. 


( 345) | 
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Bona & Catalla Felonum. 


A ONE may have Bona & Catalla Felonum, Who may have them. 
| but by G2ant only. Mod. Caſes 443. 


Bona Notavilia, 


See Adminiſtration. 


4s 
n 


B | HEN a Man hath at the Time of his | Bona Notabilia, what 
V \/ Death Goods or good Debts in any ee and who is fad 
other Dioceſe, 02 peculiar Jurisdic⸗ 
tion within that Province, beſides his Goods in the Dioceſe where 
he dies, amounting to the Qalue of five Pounds at the leaft, he is 
ſafd to have Bona Notabilia : And then the Pꝛobat of his UWill, oz 
granting of Adininiſtration, belongs to the Archbiſhop of the Pꝛo⸗ 
vince, whether it be within that of Canterbury, or that of Vork: 
But this does not pꝛejudice thoſe Dioceſes, where, by Compoſi⸗ 
tion oꝛ Cuſtom, Bona Notabilia are rated at a greater Sum. Book 


of Canons, 1 Jac. Can. 92, 93. Perk. Sect. 489. | 


C Bona Nabilia where Adminiſtration is granted Adminiſtration void- 
by a Peculiar, *tis voidable ; but not void. Carth. ale. 
149. | 
D Adminiſtration granted in one County, where g; 
the Debtor who drew the Bill lived in another Coun- 10 Exchange. 


ty; this Bill made Bona Notabilia, for it wasa Debt 


where the Drawer lived. Ibid. 473, 474. 
E Bills of Exchange are Bona Notabilia where the Bills of Exchange. 


Debtor is, and not where the Bills are ; for they 
are no Specialty. Salk. 70, 164- 


Bail⸗Bond. 
Bond, See J Hbligat ton. 


Books. 
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HE Books here intended. are thoſe A 


Books. 
which we call Paper-Books, and Co- 


Books, what. 
1 pies of Recozds: The Paper-Books 
are thoſe which are made up by the Clerks of the 


Papers of the Court of Ring's Bench: The Copies of Reco2ds 
are thoſe Books which are made by the Attoznies fo2 the Judges, 
where there are ſpectal Uerdi#s, Demurrers, oꝛ Bottons in Arreſt 
of Judgment. 


Special pong ny, —— No ſpecial Pleadings or Demurrers in Law in B 
Demurrers (0 "1 any Cauſe here in Court now depending, or here- 
and. after to be proſecuted, ſhall be received by the 
Clerks of the Papers of this Court before ſuch Pleas 
or Demurrers in Law ſhall be ſigned by the Hand of ſome Counſellor 
for that Purpoſe retained: And it is alſo farther ordered, That the 
Clerks of the Papers of this Court, in all Copies of 
Clerk of the Papers Pleas and Paper Books by them to be made up, 
Nm, 10 Contes of ſhall ſubſcribe to ſuch Copies of Pleas and Paper 
Pleas, O. Books, the Names of the Counſel who have ſigned 
ſuch Pleas, as well on the Behalf of the Plaintiff 
as of the Defendant ; and that in all Books delivered to the Judges 
of this Court, the Names of the Counſellors who did ſign thoſe Pleas, 
as well on the Behalf of the Plaintiff as the Detendant, ſhall be ſub- 
ſcribed to thoſe Books by the Clerks or Attorneys, who ſhall deliver 
the ſame. Per Cur. Paſch. 16 Car. 2. Regis. 
When Books are delivered to the Judges, in C 
Attornies to write the Cauſes which are to be argued ; the Attorneys that 
ny poll of the deliver the Books, ought to write the Number- 
ed ro the Judges. Roll of the Caſes to be argued upon the Book; other- 
wiſe they will not receive them. Mich. 22 Car. 
B. R. That they may know in what Year and Term the Cauſes were 
entred, to have Recourſe to the Records of thoſe Caſes upon any Oc- 
caſion. | 
Books for the Judges The Books which are to be delivered to the D 
to be at equal Charges judges, of Cauſes to be argued, are to be made 
I at the equal Charge of the Plaintiff and Defendant : 
For it being doubtful in ſuch Caſes which are to be argued, whether 
the Law be on the Plaintiffs Side, or on the Defendant's, the argu- 


2 | in 
\ 8 


A 


B 


C 


D 
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Bozough-Englith, 347 


ing bf the Caſe doth equally concern them; and therefore it is Reaſon 


they ſhould be at an equal Charge in bringing the Cauſe to be argued 
and determined. But if; the Defendant or Plaintiff neglect to deliver 
Books to the Judges, the Party who would have Ks ES 22 
the Cauſe come on muſt deliver them; otherwiſe a or — 
the Cauſe will not come on: And if the Judgment ver them, the Party who 
of the Coutt is for the Party who delivered all the — 1 ef 
Books, he ſhall be allowed for the Charges of his TER 


 Bboks in taxing of the Coſts. | 


The Attornies ought to deliver Books to the The Books ought to 


Judges at leaſt four Days before the Cauſe is to — 4 ue the leaf 


come on in the Paper, ſo that the Judges may Cauſe comes on. 


have Time to peruſe the Books, and he ready to 
ak to the Cauſe when it comes on. F | . 
UUhen Books are to be delivered to the Judges * 4 Plaintiff to give 
in Cauſes which are to be argued, the Plaintiff 3 — tomy 
ought to give Books to the two Senior Judges, and dant to the other two 
the Defendant ought to give Books to the two Judges. 
Puiſne Judges: But if the Defendant's Attorney doth not deliver 
his two Books as he ought to do, the Plaintiffs Attorney muſt take 
Care to do it, and it will be allowed him in Coſts by the Secondary. 
So likewiſe if the Plaintiff's Attorney doth not do it, the Defen- 


dant's mult. 
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Baꝛough⸗Englich. 


See Copyhold. 


Oꝛough⸗Englich is a Cuſtom in ſome Dorough-Eaglim, quid 
ancient Bozoughs and Copyhold Pa⸗ 
nozs, That if a Han hath ſeveral Sons and dies, the 
youngeſt ſhall inherit what his Father died ſeiſed of, as 


Heir to his Father, by Foꝛce of the ſaid Cuſtom. 


chere the Cuſtom (as in Borough-Engliſh ) here the Daughter 


gives che Inheritance to the youngeſt Son; there, if mort ten Boll 
the youngeſt Son dies without Iſſue Male in the 

Life-time of his Father, but leaves a Daugliter who ſurvives the Fa- 
ther; the Daughter, and not the youngeſt Son which the Father had 
; at the Time of his Death, ſhall have the Eftate. 3 Anne B. R. 


4 R But 


348 Beach. 


' Where the eldeſt Son wit where 4 Sender was to the Uſe of him A 


ſhall have the Land, ar ſelf for Life, and after to his Wife for Life, and 


lau, * he dies, leaving three Sons, the . 2g dies in 
bs 7 His Mother's Life-time, and leaves no Mlue : Here 
the eldeſt Son ſhall have the Land as Heir to his 


younge eſt bret on he did not die ſeized; but the Reverſion 
ing in the youngeſt Son, the eldeſt ſhall inherit as Heir to dim. 


1 C79. 410. 
It ſhall not go to the Where the Cuſtom is that the Land ſhall go to B 
youngeſt Uncle, aud the youngeſt Son, it doth not give it to the 
. uy ngeſt Uncle, becauſe Cuſtoms ſhall be taken 
* rictly. 4 Leon. Caſe 38 
What Proof there 192 bot by Witneſs of Borou zh-Engliſh Tenure C 
ox ban - Borough- ſhall not be Animes; but there ought to be Pre- 
CY cedents in the Court-Rolls to ſhew it. Lid. 
The Cuſtom goes with A Man ſeized of Borough-Engliſh Lands, de- D 
1 © guides the viſes them to A. and his Heirs for the Life of B. 
e youngeſt 
Son. A. dies, living B. leaving two Sons; the youngelt, 
| and not the eldeſt, ſhall have the Land: Becauſe 
the Cuſtom goes with the Land, and guides the Deſcent to the 


youngeſt Son. 2 Lev. 138, 139. 


Beach, 


Alignment. 
Condition. 
Covenant. 
| Debt. | 


1 


Breach, Quid. Reach is where a Man commits a Breach E. 
| of a Condition of a Bond, o2 of his 
Covenant, by the not perfozming of 
them; and upon an Ackion bꝛought there- 
upon, the Beach muſt be affigned, 


How the Breach muſt Mhbere one brings an Action for a Covenant F. 
Ee mY RR : broken; he ought to aſſign the Breach of it in ſuch 
a Manner, that the De 4 may take * Iſſue 

ereon. 


B It an Action of Debt be brought upon an Ob- 


C In Covenant to provide Meat, Drink and other 


thereon. Hill, 22 Car. 1. B. R. Elſe the Party can make no Diſcharge 
for himſelf, becauſe his Charge is incertain. 55 


A It one brings an Action of Covenant againſt an- How to declare in an 


other for not repairing: of Houſes, &c. demiſed Action of Covenant for 
unto him, he ought to aſſign particularly wherein &. MO" of Houſes, 


the want of Reparations conſiſts, and not to de- 


clare generally. Hill. 22 Car. 1. B. R. For Repa- =" x 
rations conſiſt of Particulars z and if they be aſſigned generally, for 
want of them, the Defendant cannot tell how to give an Anſwer. 
ligation, with a Condition for the Pertormance of vw yon 3 — 
Covenants, the Plaintiff is not to aſſign in what in an Action of Debr 
the Breach is, until the Defendant has pleaded ag be ow ger oe 
Performance of the Condition. Hill. 22 Car. 1. venants, 

B. R. For before ſuch Plea the Declaration ſhall be 

taken to be true, that the Condition is not broken, either in all or in 
Part; and ſo there needs no Aſſignment of a Breach : For whereſo- 
ever the Defendant's Plea goes in Avoidance of the Bond, or admits 
or ſuppoſes a Non-performance of the Condition, there needs no 
Breach in the Replication, only an Anſwer to the Matter pleaded : 
This holds generally true, except in the Caſe of Arbitration-Bonds. 
Necellaries, the Breach afligned was for not finding gg ie Breach af 
Meat, Drink, Apparel, and other Neceſſaries; and Covenant is not good; 
doth not ſhew what other Things were neceſſary : . 

And held to be naugh*. e 4g 486. pl. 5. Where 


it is good. Cro. Car. 202. pl. 5. | 


D The Defendant was to pay upon Confeſſion or How a Breach oughe 


Proof of the imbezilling of the Plaintiffs Goods 1 2 with en 
by A. B. The Plaintiff replies that ſuch a Day pro- c 

batio fuit facta, that A. B. had imbezilled of his Maſter's Goods to 
the Value of 41. of which he gave Notice to the Defendant: And de- 
murred unto, becauſe he doth not aver in Fact that A. B. imbezilled 


Goods to ſuch a Value, and therefore naught. Cro. Fac. 488. pl. 3. 


E Where ſeveral Breaches are aſſigned, and the where ſeveral Breaches 


Defendant demurs upon the whole Declaration; are aſſigned, and the De- 


> ag fendant demurs upon the 
the Plaintiff ſhall have Judgment for all them Fnole 2 = 


where the Breach is well aſſigned, for they are Plaiatifſhall have Judg- 


as feveral Actions. Cro. Fac. 557. pl. 2. 9 4 that are 


F here a Thing is to be done by a Perſon or his How to be aſſigned 


Afligns, the Breach muſt be aſſigned, that it was There a Thing is to be 
done neither by one or the other; but when it is 888 8 
to be done to ſuch a Perſon or his Afligns, there it 
will be ſufficient to ſay in the Breach, that the De- 


fendant hath not done fuch a Thing to the Plaintiff, without ſaying 


Aſſigns. 5 Mod. 133. 


3 Fozmerlp, 


350 | Beach. 1 
Ho to aſſigu a Reach Fozmerlp, if ther were twenty ſeveral Things A 
| 1 qr 99 ih ä — -a Bond, and every one 12 
them was broken, yet when you come to aſſign / 
Breach you, muſt aſſign but one Breach, and no more; for if you aſ- 
ſign more, it was then held to be double, one Breach being as much a 
Forfeiture of the Penalty in Law, as twenty: But in an Action of 
Covenant, you may aſſign as many Breaches as you pleaſe. But ſee 
for this, the Alteration made by the Statute of 8 &- 9 W. 1 10. ſet 
out at large in the Title Covenant. Vide Poſtea int ti next Paragraph, 
where you may aſſign as many Breaches as you pleaſe. 14+ uy 
| How fince thatStarute. Ulhere an Action ſhall be brought upon a Bond B 
| What Breaches may fot Performance of Covenants, the Plaintiff -may 
— upon a Ben aſſign as many Breaches as he pleaſes; and the Jury 
nant, upon the Trial ſhall aſſeſs Damages and Coſts, for 
What Damages the ſuch Breaches ſo to be aſſigned, as the Plaintiff 
Jury xy cap. 10. upon Trial ſhall prove to have been broken. 8 & 9 
ſeit. 8. Jr... IE a * 5 | 8 
| 4 ; Alſo, If Judgment {hall be ha Demurrer, 
the Breaches, ren, Confeſlion, or Nil Dicit, the Plaintiff "in ſuggeſt 
| | upon the Roll as many Breaches as he ſhall think 


s 
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4 fit; upon which ſhall go a Writ of Enquiry for a 
Jury to appear before the Juſtices of Aſſize of the County, to enquire 
of the Truth of every one of thoſe Breaches, and to aſſeſs Damages 
that the Plaintiff hath ſuſtained thereby. Mid. | / 
| | Whatfall beaSati - Alſo, That the Defendant paying of the Dama- D 
pine Sing preſent geg and Coſts, there ſhall be a Stay of Execution 
| But Judgment ſhall ON the ſaid Judgment: But ſuch Judgment ſhall 

ſtand. For the future remain to an{wer any further Breach that may be 

n ſuſtained, on which the Plaintiff may have Sci. Fa- 

8 & 9 Cl. 3. cap. 10. cias againſt the Defendant. Vide Stat. 8 & 9? V. 3. 

cap. 10. 5 
. Where a Man by his own Act diſables himſelf to perform, it is a E 
Breach of Covenant. 5 Rep. 21. of | | 
SE It is not a ſufficient Breach to ſay, J. S. habens F 
dent Bek. legalem Titulum, enter'd, wihout Ph what Ti- 
tle. 1 Lev. 301. 1 Mod. 101. 1 Mod. 292. agrees 
with Leving. | | 
\Sreach may be aten. *Byeach of Covenant as generally as the Words C 
| ee genre 5 b of the Covenant are, is good. 2 Leu. 170. Cro. 
ac. 171. 

Where the Breach may 7 A Man let an Houſe for ſixty Years, and cove- H 
| 2 1 nanted that he was ſeized in Fee of an indefeazable 
4 eſpecially after a Verdict Eſtate, and aſſigns for Breach that he was not at the 
upon von e faclun. making of the Indenture lawfully ſeized in Fee: 
2 The Defendant pleads Non eſt fuctum, and found againſt him: And 1 

| moved that the Breach is too general, not ſhewing that any other was 
| ſeized, nor why the Defendant was not ſeized. . Curia. As the Cove- | 
1 nant is general, ſo may the Breach be aſſigned of Non eſt factum, eſpe- 
cially here, where he hath made it good by pleading. Cro. Fac. 369. 


The 
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Bzꝛeach. 351 
The Plaintiff ſets forth, That the Defendant a- How to aſſign # Breach 
8 to ſell him a ſixth Part of a Ship for 500 J. upon a mutual Promiſe. 
and that the Plaintiff ſhould pay 20 J. in Hand, e 
and the Reſidue upon executing of the Writing; and that, in Conſi- 
deration that the Plaintiff had paid the 20 J. and promiſed to perform 
the Agreement on his Part, the Defendant promiſed to perform it 
on his; then he ſays, That the Defendant hath not performed it on 
his Part. This being a mutual Promiſe, the Breach is well aſſigned 
in the general Words. 3 Leu. 319. Adjudged the rather becauſe after 


a Verdict. 
B Mhere a Man threatens another to beat him, What are the Breaches 
or to fight with him (altho* nothing be done) theſe 1 
are Breaches of the Good Behaviour, but reproach- 
ful Words are no Breach. Ca. El. 86. | 
C @The Breach may be aſſigned in as general Words How to be aſſign d. 
as the Covenant is, and it is not neceſſary to afſlign 

it in the very Words, if it be the ſame in Senſe 

and Subſtance. Mod. Caſes in Law and Equity 231. 
D Jn Covenant that he would do nothing to mo- Where Breach of Co- 
leſt, hinder, ec. in the quiet Enjoyment of Lands. fun held to be wel 
Breach that the Defendant had erected a Gate per yy 

uod, he was obſtructed, &c. and on Error brought 


1 was held well aſſign' d. Mod. Caſes in Law and 
Equity 318. 


E Ak the Declaration be, that 4. and B. dimiſe- Joint-Covenant. 


runt, it imports a Joint-Covenant as to the Intereſt 
granted. Salk. 137. h 

But it may be ſeveral with reſpe& to ſubſe- Separate. 
quent Acts. Salk. 138. | 

In Covenant where a Plaintift aſſigns ſeveral Traverſe. 
Breaches, the Defendant may traverfe them ſeve- 
rally. Bid. 

H Jn Covenant a Breach was, that 3. for a Year Breach held well on a 
at Lady-Day laſt was in Arrear, &c. and held well, Pemurrer. 
on a general Demurrer. Salk. 139. 

A Covenant not to buy or ſell within two Years, Where Breach held 
and the Breach was, that Diverſis diebus & vicibus Vell after a Verdict. 
between ſuch a Day and ſuch a Day he ſold to H. 
and ſeveral others, held well after Verdict. Bid. 

K The Heir aſſigns a Breach that the Premiſſes Breach for want of 
were out of Repair, tali die & per diverſus Annos 1 
ante, which included his Anceſtor's Time; yet it 

was held well. Salk. 141. 
L Agreement to convey to H. or his Aſſigns : _ Where a Breach of 
A that he did not convey to H. only, is good. — . * 

- Sole 139 
M See the Diverſity between Covenant to do an Conftrutions of the 
a= to one or his Aſſigns, and by one or his Aſſigns, Word Aſſigns. 
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Where a Breach in the 
Replication need not be 
ſet forth. 


Difference concerning 
Bonds. 


Between Debt and 


Covenant. 


Breach in Aſumſit. 


Breach in the Repli- 
cation. 
Where well aſſign d. 


And where not. 
Breach ill aſſign'd. 


Againſt whom the 
Action lies. 

Breach of Covenant. 

Too general. 


Damages. 


In AJumpfit. 


Indenture of Appren- 
ticeſni P · 


VBieath. 


In Action of Debt on Bond, except it be to- per- A 


form an Award, where a Defendant pleads Matter 


of Excuſe that admits a Non- performance, the 
Plaintiff need not aſſign a Breach in his Replication. 


Salk. 138. © 
Any ſee and note the Difference of Bonds to per- B 


form Awards from all others, er the Reaſon 


thereof. 1hid. | 
Alſo in Debt on Bond to perform Cove- C 


nants, the Replication muſt ſhew a certain Breach ; 
but in an Action of Covenant tis enough to aflign 
a general Breach. Salk. 140. 

In an Action of Aſſum 5 i; to deliver Corn on or D 


before the fifth Day of January into a Barge to be 
brought by the Plaintiff; Breach was, that he did 


not deliver the ſame upon the fifth of January, and 


it was held good. bid. | 
Jn a Leaſe if ſpecial Days of Payment are limi- E 


ted by the Reddendum, the Rent muſt be computed 
by that, and not by the Habendum. Salk. 141. 

Where 2 Breach of a Condition need = be F 
aſſigned in the Replication. Carthew 116. 

Bꝛeach of Covenant aſſigned in the very beg G 
of _ Deed. Carthew 124. 

Where tis not well aſſigned. Carthew I 97. H 
Where the Breach: was aſſign'd thus, viz. that J 


Agreamentum ſuum bucuſque aliqualiter non per- 


formavit, and held not good, being general, Car- 


thew 272, 
Where on a Breach of Covenant an Action lies K 


againſt the Heir or the Executor. Comberb. 65. 

Ok a Breach of Covenant on an Obligation to L 
perform Covenants. See Comberb. 377 and 397. 

Where the Aſſignment of the Breach is too ge- M 
neral. Comberb. 204, 219. 

Tho' the Covenant be ſeveral, yet the Damage N 
on the Breach may be joint. Combert. 230. Vide 
115, 116. 

Where two Breaches in Aſump/it, and the Ac- O 
tion brought before the laſt inſured. Comberb. 307. 

Df Breach of Covenant on Indentures of Ap- P 


prenticeſhip. See hmm. 297: 


3 Bꝛidges. 


Ommon B2idges of Right ought to be re⸗ 
paired by the Inhabitants of the County, 
if it be not known who elſe ought to re- 

pair them. Cro. Car. 365, 366. Danv. 743. 


B A pzivate Perſon may be obliged to repair a 
Bridge ratione tenure, but not ratione præſcriptionis 
tantum; but a Body Politick may be bound, either 
ratione tenure ſive . 2 Inſt. 700. Co. 
13 Rep. 33. 2 Keb. 43. | 
C Jfa Man erects a Mill, and makes a new Cut 
for the Water to come to it, and makes a new 
Bridge over it that People uſed to go over as a 
Common Bridge, this muſt be repaired by the 
Owner of the Mill: Becauſe it was erected for his 
own Benefit. But if a Man makes a Bridge only 
for the Common Good of the King's Subjects, he 
is not bound to repair it. 2 Inſt. 701. 
D It a Man hath only Part of the Lands which 
ratione tenure ought to repair a Bridge; yet he 
alone may be preſented, and compelled to repair 
it, and he muſt take his Remedy for Contribution 
againſt the reſt: For Bridges are of abſolute Ne- 
cellify, and muſt not lie unrepaired. 2 Fones Rep. 
173. But the Party may in ſuch a Caſe have a Writ 
to the Juſtices De deonerando pro rata portionis. 
F. N. B. 235. b. Reg. 268. a. 2 Inſt. 700. 
E It a Manor be charged ratione tenure, the an- 
tient Freeholders and Copyholders are not liable to 
contribute; for nothing is Part of the Manor but 


Common Bridges 
muſt be repaired by 
the County. 


How Private Perſons 
ſhall be obliged, and how 


Corporations. 


A Bridge erected for 


a private 


ſe, but uſed 


as a Common Bridge, 
ſhall be repaired by the 


Erector ; 


But not when erected 
for the Commom Good 


only. 


He that hath but Part 
of the Land liable, muſt 


repair it. 


A Writ De deone rande 
pro Kata Portionis. | 


Where a Manor is 
charged ratione tenuræ, 


who muſt contribute. 


* iy 3 
„ ww at 
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Inhabitants muſt not 
plead Not Guilty. 


What they muſt plead. 


How the Indictment 
muſt be. 


Not repairing. 


How the Rates for 
Bridges are to be. 


Repairs. 
Indictment. 


Information. 


Veuire facias. 


Wurglaty. 


Tf Inhabitants of a County are indicted for not A 
repairing a Bridge, they cannot plead Not Guilty, 
but muſt ſet forth who ought to repair it, and tra- 
verſe that they ought to repair it. 2 Lev. 112. 

1 Yentr. 256. 

The Indictment muſt ſay, that it is Pons publi- B 
cus & tommunis, ſitus in alta regia via ſuper flu- 
nen, &c. 2 Inſt. 601. . ; 

An Information againſt a County for not re- C 
pairing a Bridge. Mod. Caſes in Law and Eyuity, 
119. 

Conan are rateable with the County to D 
the Repair of publick Bridges. Skin. 254. 

Who are bound to repair them. Salk. 77. E 

Jndixment for not repairing a Bridge naught, F 
becauſe it did not ſet forth what Sort of Bridge, 
and in what County. Salk. 77. 

Inkoꝛmation for not repairing a Bridge, the G 
Attorney General may have a Yenire facias from 
any adjacent County, or it may be from the whole 
County. Salk. 381. 


What Burglary is. 


Burglary. 


See Felon and Felony. : 


Urglary by the Common Law, is where H 
a Man in the Night-time bzeaketh and 
entreth into the Houſe of another Yan, 


to the Intent to commit ſome Felony within the ſame, whether 
the felonious Intent be executed 02 not. 


How Burglary may 
be commitied without 
breaking open a Houſe, 


Burglary may be committed by one, though 1 
he do not break a Houſe open; for if he be with- 
in the Houſe, and ſteal away the Goods in the 


Houſe, and open the Houſe on the Inſide, and go out, and carry away 
the Goods, this is Burglary. Trin. 22 Car. 1. B. R. For this is in the 
Law a violating of the Houſe, and depriving the Dweller of his 


Safety in it. 


B 
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Burglary: 


By a Statute made 10 e 11 Villielmi Tertii, 
cap. 23. it is enacted, That every Perſon, who 
ſhall by Night or by Day, in any Shop, Ware- 
houſe, Coach-houſe or Stable, feloniouſly ſteal an 
Goods of the Value of 5s. or more, nh 
ſuch Shop, Ware-houſe, Coach-houſe or Stable, be 
not actually broken open by ſuch Offender and al- 
though there be no Perſon in ſuch Shop, Ware- 
houſe, Goach-houſe or Stable (to be put in Fear); 
or ſhall aſſiſt, hire or command any Perſon to com- 
mit ſuch Offence; being thereof convicted or at- 
tainted, ſhall be abſolutely debarred, and excuded 
from the Benefit of the Clergy. See alſo 39 Eliz. 


Cap. 15. | 


B See the Statute, 3 & 4 V. &. M. entituled, 


« An Act to take away Clergy from ſome Offen- 
« ders, and to bring others to Puniſhment. 


C All Perſons who ſhall take any Perſon guilty 


of Burglary, or the felonious breaking and entring 
into any Houſe in the Day-time, and proſecute 
him until convicted of ſuch Burglary and Felony, 
ſhall receive above the Reward given by the Sta- 
tute of 10 & 11 W.3. cap. 23. (which was a Cer- 
tificate to be diſcharged 2 all Pariſh and Ward- 
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What ſhall be Bur- 
glary, by the Statute of 
10 &II AM. 3. cap. 23. 


Goods of 5 s. Value, 
or more, out of a 
Shop, Ware-houſe , 
Coach-houſe, or Sta- 
ble, though not ac- 


tually broke open. 


Shall be debarred of 
Clergy. 


39 Eliz. cap. 15. 
Stat. 3 & 4 a, & M. 


Breaking of an Houſe 
in the Day-time, Felony 
by 5 Ann. 


The Reward for the 
apprehending and con- 
viding. | 


Offices) the Sum of 401. within one Month after Conviction, to be 
5 by the Sheriff of the prin?! where ſuch Felony or Burglary 


0 


all be committed, without any 


ce for the ſame, 


upon tendering to 


him one of the Judges Certificates for that ded vane without Fee or Re- 
tn 


ward; and if the Sheriff doth not pay it wi 


in one Month, then he 


ſhall forfeit double the Money, to be recovered by Action of Debt in 


any of the Courts at Veſtminſter with treble Coſts. 


D That if any Watchman or other Perſon ſhall 


be killed endeavouring to apprehend ſuch Burglar, 
ſuch Perſon to whom the Right of Adminiſtration 
to ſuch dead Man ſhall belong, ſhall have 40 J. up- 
on ſuch Certificate as aforeſaid, to be paid as is 
aforeſaid. See Title Felon and Felony. 


E That the Sherifts upon producing of the Certi- 


ficates and Receipts, ſhall be allowed it in their 
Accounts; and if the Sheriff ſhall not have ſuffi- 
cient in his Hands, then he ſhall be repaid by the 
Lord Treaſurer. 


F That if any Perſon out of Priſon who ſhall 


commit any Burglary or Felony as aforeſaid, ſhall 
diſcover two or more Perſons, who already have 
or ſhall commit ſuch Burglaries or Felonies, ſo 
as two or more be convicted, then ſuch Diſco- 
verer ſhall have the like Reward of 40}. an 


"Ye | 


If any Watchman or 
other Perſon be killed, 
his Adminiſtrator ſhall 
have the 400. 


If the Sheriff hath not 
enough in his Hands, 
the Lord Treaſurer muſt 
repay him. 


Where one of the 
Gang diſtovers, he ſhall 
have 401. 


alſo 
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356 By⸗Laws. 
And what Pardon he alſo be entitled to His Majeſty's Pardon for all 
2 Burglaries, Robberies and Felonies; (except Mur- 
It ſhall be a good Bar der and Treaſon) which ſhall be a good Bar to an 
to an Appeal. | Appeal. | | | 
Burglary to break a Ik a Man hath two Houſes, and lives ſometimes A 
Houſe in rhe Night, to in one, and ſometimes in the other, if the Houſe 
Body in . he doth not then inhabit in be broken in the Night, 


to the Intent to ſteal the Goods, it is Burglary. 
Poph. 52. 


By-Laws, 


See London. 

By-Laws, what. P-Laws are certain Oꝛders and Conſfitu- B 
tions made by Cozpozations for the well 

governing ok their Members: Mhich 

By-Laws muſt be made by Uirtue of the 

King's Charter oz Pꝛeſcription, and ought to be appꝛoved of 

by the Lo2d Chancelloz, Lozd Treaſurer, oz Chief Juſtices, as 

the Statute of 19 H. 7. cap. 7. direfs. There are alſo By-Laws 

made by Commoners, oz Inhabitants in Utlls, &c. 


Every City and Cor- The Privilege of making of By-Laws is veſted c 
Lars cf combo Night, in the City of London by common Right, if not 
without any Clauſe in by Cuſtom ; for it concerns the better Government 
— of the City : And every City and Town Corporate 

1 8 may, by a Power inherent to their Conſtitution, 
make By-Laws for the Government of that Body Politick; and this is 
the true Touchſtone of By-Laws. And, Note, It was ſaid by the 
Lord Hobart in his Rep. Fol. 211. That he holds, that the Power to 
make By-Laws, given by ſpecial Clauſe in all Corporation-Patents, is 
— that Power being included by Law in the incorporating Act: 
For as Reaſon is given to the natural Body to govern it, ſo the Politick 
Body muſt have Laws as a Politick Reaſon to govern it. 5 Mod. 429. 


PI bo e Where there is a Cuſtom in a Manor for the D 


By-Law when Neceſſity Homage to make By-Laws, when Neceſſity requires, 
requires, how to be it ought to be ſet forth, that there was Neceſſity 
pleaded. for it at the Time when made : And ſee many Caſes 

there where a Man is to have one Thing for the 


Cauſe 


2 


By-Laws: 
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A Cauſe of another, he muſt alledge the Thing done, for which he muſt 
have it. 3 Leon. Caſe 73. Fol. 39. 

Þy-Laws muſt always be ſquared, and ſubje& 


By-Laws muſt be ſub- 

to the Rule of the Law of the Realm, as ſubordi- = ro the Common 
2 | WS. 

nate to it. Hob. 211. 


B Inhabitants of a Vill may, without any Cuſtom, what By-Laws Inha- 
make Ordinances and By-Laws for the Reparation bitants of a Vill may 


of the Church or Highway, or ſuch Thing which e without Cuſtom. 
1s for the publick Good ; and the greater Number 

ſhall bind the leſſer without any Cuſtom : But if it be for their pri- 
vate Profit, as the well ordering of their Common, or ſuch like, this 
cannot be done without Cuſtom. 5 Rep. 63. 4. 67. b. 


C So alſo if the major Part agree, t no Man The major Part of the 


{hall put in his Beaſts before ſuch a Day, this ſhall 
bind all thoſe who do not aſſent; for if it ſhould 


Commoners ſhall bind 
the minor Part. 


not bind without the Aſſent of all, there never could be a By-Law 


made. Dal. 103. pl. 42. See Cro. Car. 497, 498. 

Where a By-Law is made by Cuſtom, which 
takes away the whole Profit of the Commoners, it 
is void; but where it only abridges or adds Bounds 
or Limits to it, it is good. March 28. pl. 64. 

A By-Law that none ſhould put in his Cattle 
before ſuch a Day, is good; for ſuch By-Law doth 
not take away, but order the Inheritance : But 
where the By-Law is to reſtrain a Man to one Sort 
of Cattle, who hath Common for all Manner of 
Cattle, there it is againſt Common Right. 1 Leon. 
190. Caſe 270. See Cro. Car. 497, 498. 

F A Pain certain in a By-Law cannot be abridg'd 
or alter'd. 3 Leon. Caſe 21. 8 

Every Freeman and Citizen of London is ſup- 
poſed to be preſent where the whole Body reſides; 
and though in Fact a Member who was abſent was 
choſen there, yet it being his Duty 


to be there, and he is ſuppo 


What By-Laws touch- 
ing Commons are good 
and what not. 


A By-Law muſt order, 
not take away the Inhe- 
ritance. 


Or reſtrain to one 
Sort of Cattle. 


A Pain certain in a By- 
Law cannot be alter'd. 


No Notice need to be 
given upon an Election. 


ſed 


in Law to be there, he ſhall be obliged to take Notice of this Election 


at his Peril. 5 Mod. 442. 


H @QCoppozations cannot make By-Laws or Conſti- 


tutions, without Cuſtom or the King's Charter. 
5 Rep. 63. 4. See Cyo. Car. 497, 498. Carter 178, 
179. 5 Mod. 104, 105, 106. 

A By-Law made by a Corporation may infli& 
a reaſonable Penalty, ut cannot impriſon. And 
the Penalty may be levied by Diſtreſs, or Action of 
Debt. 5 Rep. 64. a. See Mo. 411. pl. 563. But 
whether there can be a Sale of the Diſtreſs or no, 
lee 1 Keb. 733. pl. 12, 


What Corporations 
can make By-Laws. 


A By-Law cannot im- 
priſon, bur rhe Penalty 
may be levied by Debr 
or Diſtreſs. 


Whether Sale of the 
Diſtreſs or no, Gurte. 


No 


358 

Common Law prohi- 
bits no Man to work at 
a lawful Trade, and how 
far. 5 Eliz. 


How far By-Laws can 
be confir 


19 N. 7. cap. 7. 


What By-Laws by Cor» 

ations carinotexclude 

the Exerciſe of Trades : 
And what may. 


Apprentices , 


* 


Wy-Laws. 

No Man can be prohibited by a By-Law to A 
trade, farther than 5 Eliz. directs. 11 Rep. 536. 
Nor by the Common Law to work in a lawful 
Trade. Ibid. | 

The 19 H. 7. cap. 7. doth not , corroborate any B 
By-Laws, but leaves them to be affirmed or diſaffirm- 
| according to the Reaſonableneſs or Unreaſonable- 
neſs of them ; but ſaves the Makers of them from 
the Penalty of 40 J. if they are not good. 11 Rep. 
54. 3. See Cy. 5 Rep. 63.5. De: 

4 new Corporation riot havitig any Preſcription C 
to appropriate to themſelves, and exclude others, 
cannot make a By-Law to exclude all others from 
uſing a Trade in their Town wherein they were not 


they having ſerved as Apprentices to it in another Place. 


Hob. 285. But a By-Law founded upon a Preſcription or Cuſtom, 
may do it. Raym. 294. Carter 69. 2 Brownl. 178, 182. 


By-Laws may be made 
for orderingnot 
ing of Trade. 


By-Laws, which make 
Monopolies, are void. 


The By-Laws to be 
for the common Benefit, 
and not for the private. 


An Appren tice or 


— — gay wn nat be 
not to keep a Shop 


without Licence. 
27 DH. 8. Cap. 5. 
How Proof to be. 


Corporations cannot 
be Judges in their own 
Cauſe, 


\ 


A Servant may make 
Clothes for his Maſter, 


Ge. 


A By-Law to enforce 
the Payment of a Livery- 


Fine, is good. 


25y:Laws cannot reſtrain a Man from any D 
Branch of his Trade which is appertaining thereto 
by Law ; but they may be made for ordering of 

rades. Palmer 396. 

A By-Law and Preſcription to induce the Sole E 
Traffick to one Corporation or one Perſon, and to 
exclude all others, is a Monopoly. Ao. Fol. 591. 

All By-Laws ought to be for the common Bene- F 
fit, and not for the private Benefit of any particu- 


lar Perſon. Goldsb. 79. Mo. 580. 


By 27 H. 8. cap. 5. No Apprentice or Journey- G 
man {hall, by Oath or Bond, be compelled not to 
keep any Shop, &c. without Licence of the Ma- 
ſter: The Proof cannot be by Oath, for they have 
no Power to adminiſter ſuch Oath; and if the 
Proof muſt be by Indentures or Witneſſes, per- 
haps the Corporation will not allow thereof, for 
which the Party would have no Remedy. Beſides, 
by their By-Law they are made Judges in their 
own Cauſe, which is unreaſonable. Danv. 735. 

Ik a Servant makes Clothes for his Maſter, Mi- H 
ſtreſs or Children, this is no exerciſing of a Trade. 

I Rol. Rep. 4. Co. 11 Rep. 54. 4. 
A By-Law for a Livery-Man in London to pay 1 


a Sum of Money upon his being choſen and admit- 


ted, is a good By-Law, there being a Neceſſity for 


Money to ſupport the Reputation and Honour of the City and his Com- 
pany. Danv. 736. Raym. 446, 447. 


By-Laws cannot be 
made to bind Strangers. 


May be recovered by 
Action of Debt. 


2 


A Coꝛpozation cannot make a By-Law to bind K 
thoſe who are not of their Body. 2 Ventr. 33. 

A Penalty may be recovered by Action of Debt, L 
or levied by Diſtreſs. Co. 5 Rep. 64. 


It 


By-Laws. 


A Ik a Corporation that hath a Power by Charter 
or Preſcription to make By-Laws, makes a By- 
Law, and limits a Penal Sum to be forfeited for 
Nofi-performanice ; this cannot be levied by Di- 


B A Coppozation by Charter makes a By-Law un- 
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A Penalty forfeited by 
a By-Law cannot be le- 
vied by Diſtreſs, unleſs 
ſpecially directed: 


ſtreſs, without a Preſcription to do it, or an Appointment or Limita- 
tion by the By-Law ſo to do. Co. 5. Rep. 62. Dy. 321. pl. 23. 


A By-Law to 1 


der a Penalty, to be levied by Diſtreſs and Sale of DitreGandSale, isvo 


the Offender's Goods: This is no good By-Lany : 


for the Forfeiture cannot be levied by Sale of the Offender's Goods. 


2 Fentr. 182, 183, 


C A Þy-Law cannot be made upon Pain of For- 


feiture of the Goods: 8 Co. Rep. 127. b. 2 Yentr, 
183. 1 Keb. 733. | ks 
D See _ good DireQions for the making of By- 
e 


Laws by Tenants of Manors for the better ordering 
of their Commons, 3 Leon. Caſe 63. Fol. 38, 39, 
40, 41. | 


Jf a Man comes into a Corporation, he ought 
to take Notice of their By-Laws at his Peril. 
Skinner 350. 

By⸗Laws in the City of London, where good 
and binding, and where void. Skinner 371. to 
8 

8 : Powers to make By-Laws are included in the 
Act of Incorporation itſelf. Salk. 76. | 
H * By-Laws are good, and where not. Salk. 

70, 78. 


A By-Liw upon Pain 
of Forfeiture of Goods, 
is void. 


Directions for the ma- 
king of By-Laws about 
Commons. | 


What Notice to be 
taken of By-Laws; 


By-Laws in London. 


Powers to make By- 
Laws. 


Where good, ot not: 
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Capias ad Satisfaciendum 


on tes a - Els is a Judicial Crit which iſſues out 4 
of the Reco2d of a Judgment, where 
there is a Recovery of Debt, Damages 

3 5 and Coſts, o2 either of them; and by 
this Writ the Sheriff is commanded to take the Body of the Party, 
and him ſafely to keep, ſo that he hath His Body in Court at the 
Return of the Writ, to ſatisfy the Plaintiſf his Debt and Damages. 


The Body taken in Ex There the Body is taken upon a Ca. Sa. and the B 
_—_ Writ is returned and filed, it is an abſolute and per- 
at the Common Law, fe& Execution againſt him, and no other Execu- 
until the Statute made tion can be againſt his Lands and Goods. Cro. Fac. 
kiel Face re che Laas 143. pl. 2. But where two are condemned, and 
and Goods now liable. One of them is taken in Execution and dies, yet 
Execution may be ſued out againſt the other. Bid. 
Note, afterwards by a Statute made 21 Fac. I. cap. 24. it is enacted, 
That the Lands and Tenements, Goods and Chattels of ſuch Perſon 

dying in Execution, ſhall be liable to ſatisfy the Judgment. 
6. K. to warrant a. There muſt be ſeven Days excluſive betwixt the C 


Sci. Fa. againſt Bail, how Teſte and Return of every Capias ad Satisfaciendum, 


to be. to warrant a Sci. Fa. againſt the Bail; and the 
werd Capias Ought to be delivered to the Sheriff of the 

When to be deliver'd -#P!4s5 OUS e 
WA County, or his Under-Sheriff, four Days excluſive 


(and none of them muſt be a Sunday) before the 
Return thereof: For the Defendant cannot render himſelf but to the 
Sheriff or Under-Sheriff, and in the County where he is Sheriff or 
Under-Sheriff. 6 V. B. R. . 
5 A Capias duly ſued out and returned may be D 
„ may oe filed bene whe Car. 1. B. R.) For the fling 
of it is not of the Eſſence of the Writ ; but it is 
that which makes it a Record of the Court. 
The Sheriff cannot The Sheriff cannot upon a Ca. Sa. take the Mo- E. 


take the Money, and : . ; : 
diſcharge the Prifoner Ney, and diſcharge the Priſoner ; becauſe the Writ 


upon a Ca, Sa. and why. is quod F the Defendant, & eum ſaluo cuſtod. 

ita quod Habeas Corpus ejus, ſuch a Day, coram Do- 

mino Rege apudW, 11 ad Satisfaciendum eidem, the Plaintiff, 
Cc. But upon a Fi. Fa. he may take the Money. Luc. 586, 587. 
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Certificate. 

A @Two are Bail, and Judgment againſt them on a 
Sci. Fa. and a Capias ad Satisfaciendum was ſued out 
againſt one only, and good : Becauſe the Recogni- 
zance, upon which the Judgment quod habeat Exe- 
cutionem was obtained, was joint and ſeveral, and 
ſo may the Execution be thereupon. 1 Lev. 226. 
See Title Ball. | 

B A Capias ad Satisfaciendum lies not againſt 
Executors or Adminiſtrators, but where a Devaſta- 
vit is returned by the Sheriff: Or, when upon a 
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judgment againſt two 
upon a Sci. Fa. 


And a Ca. Sa. againſt 
one only, is good. 


Where a Ca. Sa. lies 
againſt an Executor or 
Adminiſtrator. 


Fieri Facias de bonis Teſtatoris, or Anteceſſoris, as the Caſe is, a Nulla 


Bona is returned. Dal. 71. pl. 44. 
Caſe, See Aﬀtons, 


Certificate. 
( Colts, 


Judges. 
Trial. 


C Certifitate is a Writing made in ſome 
Court to give Motice to another Court 


of ſomething done there ; as a Certifi- 


Certificate, what, 


cate of the Cauſe of Aﬀion is a Tranſcript bꝛiefly made by the 
Clerks of the Crown, Clerk of the Peace, oz Clerk of Aſtize, 
to the Court of King's Bench, containing the Tenoz and Effet 
of every Indiſtment, Dutlawzy, o2 Convition, and Clerk attaint- 


ed, made oz declared in any other Court. 


D This Court will not make a Rule for a Judge to 
make a Certificate to them of a Matter done before 
him ; but if the Judge will do it voluntarily, they 
will receive it: For this Court cannot have Cog- 
nizance of ſuch private Tranſactions of Things. 

FE Judges Certificates for the Reward for appre- 
hending of Burglars and Felons. See Title Felons. 

F Foz Trials by Biſhop's Certificates. See Title 
Trials. 


The Court will not 
make a Rule to a Judge 
to certify what was done 


before him. 


+4 


Judges Certificates for 
apprehending of Felons 


Trials by Biſhops Cer- 


tificates. 
The 


LE 1 

352 Certificate. Pu 
A new Trial may-be The Juſtice of Aſſize before whom the Cauſe A 
granted upon a Judges vas tried, may certify to this Court, if a Jury do 


Certificate. f : , * 
find a Verdict againſt the Evidence given them; 


whereupon the Court upon ſuch Certificate, and on Payment of Coſts, 
uſually grants a new Trial. Be on 
Corifcareof a Rec  CAYeN a Certificate of a Record is made out of B 
our of an inferior Court AN inferior Court, they ought to make the Certifi- 
not amendable after ĩt is cate as they will ſtand to it at their Peril; for it 
1 caunot be:amended after it is filed : And if the Re- 
cord be not truly certified, there lies an Action on the Caſe againſt the 
Party that made the Certificate. (Hill. 22 Car. 1. B. R.) | 
888 Tf there be Cauſe to certify the Court. touching C 
be certified by the Re- 4 Cuſtom uſed in the City of London, this Certifi- 


- corder by Word of cate is not to be made in Writing, but the Recor- 


Mouth. der of London is to certify the Cuſtom ore tens, b 


Word of Mouth : For the Recorder is intended to be the beſt Conuſant 


of the Cuſtom ; and he is alſo intended to be always in London; and 
therefore it is for the greater Dignity of this Court, that he attend in 
Perſon to give Satisfaction herein, than to make a Certificate, which 
will alſo require Witneſſes to prove it; and conſequently more Trouble 
13 and Delay in it. (Jin. 23 Car. 1. B. R.) But not 
pt it concern the 5 | | A 
Lord Mayor. if the Cuſtom do concern the Lord-Mayor particu- 
larly. Per Roll. Ch. Juſtice. 
| The original Record Out of an inferior Court, and alſo out of the 
2 _— Common Pleas, the original Record is certified into 
the Common Pleas, up- this Court upon a Writ of Error brought to reverſe 
on a Writ of Error. But their Judgments But upon A Writ of Error re- 
n_ — uber turnable in the Exchequer-Chamber, there is only 
a Certificate of the Tranſcript of the Record, and 
not the Record itſelf : And after Judgment is affirmed or reverſed, what 
is done in the Exchequer-Chamber is returned back by the Court, and 
enter'd upon the Record in the King's Bench, from which the 'Tran- 
{cript was taken. Thin. 24 Car. 1. B. R. 
i The Prothonotaries of the Common Pleas will E 
n not make a Certificate of any Matter before them 
without a Rull. of Court into this Court, without a Rule of this Court to en- 
w enjoin them. join them. (Trin. 22 Car. 1. B. R.) That is, they 
will not do it upon the Requeſt of the Party con- 
cerned; becauſe by ſuch a Requeſt they cannot be aſcertained, whether 
ne Court delire ſuch a Certificate: For the Court ſpeaks only by its 
U1CSs | 
A Pooꝛ Man coming into a Pariſh with a Certificate, ſhall not go F 


back, if he hath gain'd a Settlement ſubſequent to the Certificate. 
Salk. 252, | 


Certiozari, | 


Certiorari. 


Erroꝛ. 
See Games 3 


out of the King's Bench to any inferio?2 
Court of Reco2d, commanding them to 


A (O de a is a Writ which iſſues 
certify to them the Loquela, viz. the 


Office to certify Indickments, &c. 


B Mo Certiorari ought to be made to remove a 
Judgment out of an inferior Court, at the Proſe- 
cution of the Plaintiff in the Action, whereby to 
enable him to have Execution out of this Court to 
execute the Judgment of an inferior Juriſdiction, 


@*c. Paſch. 21 Car. 2. R. 

C By Ghn Chief Juſtice in the. Caſe of one Gaſ- 
ſock, Hill. 1656. B. S. The King's Bench Court 
may grant a Certiorari, and remove a Cauſe before 
Judgment out of an inferior Court, tho' the Cauſe 
cannot be determined here, if the inferior Court 
have no juriſdiction of the Cauſe, or do not pro- 
ceed therein according to the Rules of the Common 
Law; but if an inferior Court have Juriſdiction, 
and this Court hath not, no Certiorari ought to be 
granted, for it would be to no purpoſe to grant it ; 


turn made, this Court will award a Procedendo. 

D This Court will upon Motion in an extraordi- 
nary Cale grant a Certiorari to remove a Judgment 
given in an inferior Court, into this Court, to the 


Intent that the Plaintiff may have a Scire Facias 
N vs 4X 


Certiorari, what, 


Plaint which is befoze them, cum omnibus ea tangentibus ; which 
when returned, then upon a Rule given, Bail muſt be put in be- 
foe a Judge, 02 elſe a Writ of Procedendo will be granted. 
There is alſo a Writ of Certiorari which is ſued out of the Crown- 


Certiorari ought not 
to be made to remove a 
Judgment out of an in- 
ferior Court, except in 
Caſe of abſolute Neceſ- 
ſity. 


unleſs it be a Caſe of abſolute Neceſſity. Per Mag. Liveſay, & alios, 


If inferior Courts have 
not Juriſdiction of the 
Cauſe, B. R. may grant 
a Certiorari, tho“ the 
Cauſe cannot be deter- 
mined here, 


But if inferior Courts 
have Juriſdiction, no 
Certiorari to be granted. 


and if a Certiorari ſhould happen to be granted, then upon ſuch a Re- 


In what Caſes B. R. 


will grant aCertiorari to 
remove a Judgment out 
of an inferior Court. 


againſt 


"2 = Aman. oy woe oo — — 22 
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againſt the Defendant, to ſhew Cauſe why he ſhould not have Execu- A 
tion upon his Judgment. (Hill. 22 Car. B. R.) This was done in the 
Caſe of Rooke againſt Knight, to remove a Judgment given in Dym- 
church, Part of one of the Cinque-Ports in Kent This is done in 
Caſe the ordinary Way of taking out of Execution be hindred in the 
inferior Court, or where they refuſe to grant out Execution ; for this 
Court is the ſupreme Court of Juſtice to appeal unto in extraordinary 


Caſes, 
It was doubted whether a Certiorari doth lie 
ag 1 to the Cinque-Ports. (Paſch. 23 Car. B. R.) Not- K 
withſtanding it was done in the Caſe of Rooke and 
Knight before cited. For if it ſhould ordinarily be granted, it would 
much leflen their Privileges, and put thoſe that dwell within ſuch 
Juriſdictions to extraordinary 1. — 4 | 
A Certioꝛari ought to be granted upon a Matter 
—_— —— It of Law 2 and not upon a Matter of Fact. " 
not of Fact. (Paſch. 23 Car. B. R.) F Or Matters of Law only 
are diſputable by the Court, and Matters of Fact 
by Juries. 
Cortiornri lies not after A Certiorart doth not lie to remove a Cauſe out D 
Verdict. of an inferior Court after a Verdict is given in it. 
(Mich. 24 Car. B. R.) For then the Cauſe is deter- 
mined, and ſo in vain to remove it; but the Proceſs then is a Writ of 
Error. Vide ante, 
If a Certiorari be torn It a Certiorari to certify a Record, be by ſome E 
the Party may have ano! Miſhap ſo torn or defaced, that the Record cannot 
ther. be perfe&ly certified by it, the Party may have an 
alias Certiorari, (Mich. 24 Car. B. R.) upon a Mo- 
tion to the Court, becauſe he had no Fruit of the firſt, and fo it is all 
one as if he had not had wy. 5 Tt 
A Certiozari may be granted to remove an Act F 
© 000 of Common RO of the City of London, if the 
of London, if ſuch Act be Act be made againſt Law. (6 Maii 1650. B. S.) 
againſt Law. For the Common Law is the Birth-right of the Peo- 
ple, and the due Proceeding thereof is not to be interrupted by Colour 
of a particular Cuſtom or Privilege. | 
Ae The Court may grant a new Certiorari to remove G 
ed io remove a Record a Record before them upon a Writ of Error 
_ * „Eon, brought after that in nullo eſt erratum is pleaded, 
pleaded. if it be ad informandum Curiam, in Affirmance of 
the Judgment; (Trin. 1651. B. R.) So it was inter 
Molineux and Pride, 3 V. & M. For Judgments are favoured in Law, 
and are to be ſupported, as anker pong will permit. 
zatitr in NT: By Glyn Chie ice, Paſch. 1658. It was ſaid H 
Bog - ws ws that & Plaintiff a Wrirof Error may have a 


OF 3 „ So new Writ of Certiorari to remove the Record, after 
cord is certified, and is that the Record is certified, and the Defendant hath 


nullo, Oc. pleaded, pleaded in nullo eſt erratum, for it may be the right 


Note, 


Record is not removed, 


Certioꝛari. 365 


A | Note, Rolle Chief Juſtice faid, That he did not When Certiorari ought 


B A Certifozari ought not regularly to be oranted 


C A Ctrtiozart to remove an Indictment doth lie 


to be granted to remove 


uſe to grant a Certiorari to remove an Indictment, an Indictment. 


but where the Party that prays it doth ſhew good 
Cauſe why it ſhould be granted, viz. That there cannot be an indif- 
ferent Trial had in the County where the Indictment was found; and 
where he doth grant it, he orders that it ſhall be tried the next Term 
following. (24 Car. B. R.) For Indictments generally concern the Com- 
monwealth, and therefore Delay is not to be admitted in the Proſecu- 
tion of them. 

Certiorari ought not to 
to remove an Indictment, after the Party indicted r 1 
hath traverſed and pleaded to the Indictment, by pleaded to tlie Indict- 
Roll. Mich. 1654. B. R. For by ſo doing he al PI 

mits that he is coritented it ſhall be tried where it 

was preferred. 

A Certiorayi to remove 
by the Courſe of the Court, without moving the an Indictment lies of 
Court for it. Mich. 22 Car. B. R. But in many 4 — * 
Caſes there muſt be a Judge's Hand for it. : 


D here one prays a Certiorari at the Judge's Notice to be given to 


Chamber, to remove an Indictment out of London the other L before 
or Middleſex, he ought to give Notice of his De- n as 
fire to the other Side three —_ before, or other- 

e 


wiſe the Certiorari is not to be granted. By Twiſden Juſtice, See 
Raym. 74. 


E A Certiozari to remove an Indictment is good, Certiorari to remove 


F here a 


altho' it do bear Date before the taking of the In- n 


dictment which is to be removed by the Certiorari. Caption of the Indict- 
(Mich. 22 Car. B. R.) For the Date is not material, ment. 
and it may be granted to remove a ſubſequent Inditment, as well as 
an N the Certiorari. 

an takes out a Certiorari to remove 
an Indictment, and will not uſe it till after Con- a 2 i =” us 
viction or the Jury ſworn, he loſes the Benefit of 
it. Mod. Caſes 61, 62. 


G It is not neceſſary to have a Judge's Hand to a judge's Hand not ne- 


I 


Writ of Certiorari to certify Diminution in a Writ ceffary to a Certiorari, to 


of Error. (21 Cay. B. R.) For it is authentick it- _ 1 in a 
ſelf, and ought to be obeyed. 


H That a Certiorari lies into Wales. Raym. 206. It lies into Wales, 


After a Writ of Error is brought, if the whole Itter Vrit of Error 
Record and Proceſs are not certitied, or not truly brought, if the whole 


certified thereupon, there muſt be a Writ of Certio- Record be not certified, 


Certiorari lies to certity 


rari out of this Court directed to the Court where what was wanting. 


the Judgment was given, to certify into this Court 
ſo much of the Record or Proceſs as is wanting, or 
not truly certified before. (Mich. 22 Car. B. R.) And when upon a 
Writ of Error or Certiorari a Return is made, it is not a SY 

ut 
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but the Record itſelf that is thereupon returned, which never goes 


back again for Execution, but the ſame is entred of Record in this 
Court, and affirmed or revers'd as the Court ſees Cauſe, and Execu- 


tion is accordingly awarded thereupon by this Court, 


No Certiorari after 
Writ of Error, but when 
Diminution is alledge 


Note, A Certiorari is never ſued out after a Writ A 
of Error, but where Diminution is alledged; for 
in the Writ of Error is contain'd a Command to 


certify the Record and Proceſs, cum omnibus ea tangent” notwithſtand- 


ing what 1s ſaid before. 


If aCertiorari be grant- 
ed to one of the Parties, 
the other Party cannot 
have another. 


Certiorari lies to Juſ- 
tices in a Liberty, un- 
leſs the Liberty be ex- 
cepted by Statute. 


If one Party pray a Certiorari, and have it B 
granted, the other Party cannot have another Cer- 
tiorari, (Paſch. 23 Car. B. R.) for the ſame Thing; 
for the ſecond Certiorari would be to no Purpoſe, 
and the Law will not have Things done in vain. 
Mhen Juſtices have Authority given them by a C 
Statute within a Liberty, a Certiorari lies to them 
if the Liberty be not excepted. (Hill. 23 Car. B. R.) 
For a Certiorari being grantable at the Common 


Law, is of Force as well within Liberties as without, except where a 
Liberty is exempted by ſome Statute. 


Certiorari to remove 
an Indictment ought not 
to be made by any Clerk 
of the Crown-Office, 
without a Judge's Hand 
and Warrant from the 
Maſter. 


A Certiozari to remove an Inditment, ought D 
not to be made by any of the Clerks in the Crown- 
Office, without moving the Judges in it, and ob- 
taining a Judge's Hand to it, and a Warrant from 
the Maſter of the Crown-Office. For the granting 
of a Certiorari is the Act of the Court, and is to be 


granted or denied, as they ſhall ſee Cauſe, and it is not a Matter of 


Courſe to grant it. 


It lies to remove Con- 
victions. 


A Certiorari to certify 
Diminution. 


A Certioꝛari goes every Day to remove Convic- E 
tions, of which a Writ of Error doth not lie, be- 
cauſe that is the Party's only Remedy. Mod. Caſe 17. 

ACertiozari lies of Courſe to certify Diminution F 
in a Writ of Error: But in Caſe an Iſſue upon the 
Errors aſſigned is joined, and all the whole Matter 


enter'd upon Record, and the Record is made a Concilium, if it ſhall 
appear to the Court that there is a Diminution in the Proceedings, fit 


Where it cannot be 
iſſued out without a Rule 
of Court. 


The Court will not 
grant a Certiorari to re- 
verſe a Judgment, 


Where a falſe Bill and 
true Bill are certified, 
the Court will reject the 
falſe, and allow the true. 


to be certified, they do grant a Rule for a Cærtiorari 
to certify the ſame, without which Rule the Writ 
cannot be iſſued out. 

_ The Court will grant a new Certiorari to affirm, G 
not to reverſe a Judgment, Hill. 6W. B. R. Cro. 
Face 369. pl. 2. 

Where upon Diminution alledged the Plaintiff H 
in the Errors procures a wrong Bill to be certified, 
and the Defendant in the Errors afterwards prays 
another Certiorari, and afterwards upon that pro- 


cures the true Bill to be certified, the Court will reje& the firſt Certi- 
ficate, and allow the ſecond, Cxo. Car. 91. pl. 14. 


By 


Certioꝛari. 357 
A By an Act made 5 Q9- 6 . G. N. cab. II. En- Of Eertiorari granted 
. 1 An AF to prevent Delays of LEY OM at * 
the Quarter-Seffions of the P eace, which was tem- by the Court, and where 
porary; but by an Act made 8 & 9 . cap. 33. it pu os we vr Foes 12 
is made perpetual, it is enacted, That in Term- time a 
no Writ of Certiorari, at the Proſecution of an 
Perſon indicted, be granted or directed out of the Court of Kinfz's 
Bench, to remove any Indictment, or Preſentment of Treſpaſs or Miſ- 
demeanor, before Trial had, from before the Juſtices in the Courts of 
General or Quarter-Seſſions, unleſs the ſame be granted upon Motion 
made for it before the Judges of the ſaid Court, fitting in open Court; 
and that all the Parties indicted, proſecuting ſuch Certiorari before the 
Allowance thereof, ſhall find ſufficient Manucap- 
tors, who ſhall enter into a Recognizance before 
one of the Juſtices of the Peace in the County in 
20 J. with Condition, at the Return thereof, to appear and plead to 
the ſaid Indictment or Preſentment in the King's Bench: And at his 
own Coſts and Charges, to procure the Iflue that ſhall be joined upon 
the ſaid Indictment or Preſentment, or any Plea relating thereun'o, 
to be tried at the next Aſſizes for the County where 
the ſame was found, if not in London, Weſtminſter, 
or Middleſex : And if in the ſaid Cities or County, then to procure 
it to be tried the next Term, after ſuch Certiorari ſhall be granted; or 
the Sitting after the ſaid Term, if the Court of King's Bench ſhall not 
appoint any other Time for the Trial theteof : And if any other 'Time 
{hall be appointed, then at ſuch other Time; and to give due Notice 
of ſuch Trial to the Proſecutor, or his Clerk in Court; which Recog- 
nizance ſhall be certified into the King's Bench, with the Certiorari and 
Inditment ; and the Name of the Proſecutor (if he be the Party 
grieved) or ſome publick Officer, to be indorſed on the Back of the 
ſaid Indictment: And if ſuch Defendant ſhall not, before the Allow- 
ance thereof, procure ſuch Manucaptors to Thoceed in a Recognizance 
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To find Security to 
proſecute. 
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To tty it. 


as aforeſaid, the Juſtices of the Peace may proceed to Trial, notwith- 
5 "mo oe Ls p EA 
hat it the Defendant proſecuting of ſuch Cer- i 
riorari be convided, the Court of King's Bench „en be Ct 8: 
{hall give reaſonable Coſts to the Proſecutor of the fee Cauſe. 
Indictment, if he be the Party grieved; or a Ju- 
ſtice of the Peace, Mayor, Gc. 
C That the Proſecutor, within ten Days after De- what Remedy forthe 
mand, ſhall have an Attachment for his Coſts, Colts. 


and the Recognizance ſhall not be diſcharged till 
the Coſts paid. 


That in Vacation-time aCertiorari may be granted How to be granted in 
by any of the Judges of the King's Bench, and Se- Vacation-tim:. 
curity thall be found before the Allowance thereof. 

E A Pyoviſo as to Indictments for not repairing -, Not to extend to 1n- 


_ 1 dict for Repair of 
of Way Iz Cauleways, P avements or Bridges. 8 ä 
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Another Statute 8 & 9 
a, cap. 32. for proſe- 
cuting a Certiorari to re- 
move Indictments. 


Certioꝛari. 


By an Act made 8 6 9 V. cap. 32. it is enact- A 
ed, That the Party proſecuting a Certiorari to re- 
move an Indictment from the General or Quarter- 
Seſſions, may find two Manucaptors, who ſhall 


enter into a Recognizance before any one of the Juſtices of the Court 
ofs King's Bench, in the ſame Sum, and under the fame Condition, as 


1s required 


the {aid Act: Whereof Mention ſhall be made on the 


b 
Back of the ſid Writ, under the Hand of the Juſtice taking the ſame, 
which ſhall ſuperſede and ſtay all Proceedings upon any Indictment for 
Removal whereof ſuch Certiorar: was granted. And alſo it ſhall be the 
Condition cf ſuch Recognizance for the Defendant to appear from Day 
to Day in the ſaid Court of King's Bench, and not to depart, until he 


{hall be diſcharged by the ſaid Court. 


How to proſecute a 
Certiorari upon the Sta- 
tute of 4 & 5 A. & M. 
for deſtroying of Game. 


A Certiorari upon a 
Writ of Error to certify 
an Original, and War- 
rant of Attorney, to 
whom to be directed. 


Certierari to the Cinque 
Ports, to certify an Or- 
der for the Relief of the 


Poor. 


Where only the Te- 
nor, and not the Record 
itlelf, is to be removed. 


Where a Crrtiorari 
granted out of B. R. to 
certify a Judgment up- 
on Nul fiel Kecord. 


El. 821. And faid, 
come in under the 


And where out of 
Chancery for it. 


How to proſecute and ſue out a Certiorari to re- 
move a Conviction, or other Proceedings, upon the 
Statute of 4 &- 5 V. &. M. for the more eaſy Diſ- 
covery and Conviction of ſuch as ſhall deſtroy the 
Game of the Kingdom. See Title Game. 

A Certioꝛzari to certify a Warrant of Attorney, 
muſt be directed to the Chief Juſtice : And to cer- 
tify an Original, muſt be directed to the Cu/tos 
Brevium, and be returned by him; and is not to 
be directed to his Deputy, or returned by him. 

A Certiozari lies from the King's Bench to the D 
Cinque Ports, to certify an Order made by them 
for the Relief of the Poor. 2 Lev. 86. 

There the Court which awards the Certiorari, E 
cannot hold Plea upon the Record itſelf, there but 
a Tenor ſhall be certified; otherwiſe, if the Record 
itſelf ſhould be removed, there would be a Failure 
of Right afterwards. See Dy. 187. pl. 4. Danv. 792. 

In Debt in B. R. upon a Judgment in Briſtol, 
the Defendant pleaded A tiel Record, and a Cer- 
tiorari iſſued from B. R. to certify it, and it was cer- 
tified under the Seal of the Court of Briftol. Cro. 

that the Courſe was ſo, and that it needed not to 
Great Seal. But upon an Action of Debt brought 
in an inferior Court, upon a Judgment in the 
King's Bench, there, upon Nul tiel Record pleaded, 
the Court of Chancery will grant a Certicrari to the 


Court of King's Bench, to certify the Record into Chancery, and, 
when it is there, ſend it into the Inferior Court by Mittimus. 


Where held that the 
Pledges below are not 
diſcharg'd by the Remo- 
val of the Plaint. 


Where there was a Replevin by Plaint in the 
Sheriff's Court of London, and Pledges de Retor- 
num habendo there found, this was moved into the 
Mayor's Court, and after into the King's Bench by 
Certiorari and after Oyer the Party declared in 
R. B. and a Return was awarded ; and upon Elon- 

| gat 
5 


85 returned, a Scire facias went againſt the Pledges in the Sheriff's 

ourt; and to this it was demurred, and adjudged that the Pledges in 
the inferior Court, are not diſcharged by the Removal of the Cauſe by 
Certiorari, for by Certiorari the Recordum cum omnibus ea tangenti- 
bus is removed. Skinner 244. 

A Concerning Writs of Certiorari returnable into What is removed by 
Chancery, what is removed by them, and whether pos ng wrecks 
they be a Superſedeas; and the Difference between - . 
ſuch Certiorari's and Writs of Error as to their 
being a Superſedeas to the Judges to whom ſuch 
Writs are directed. Vide Skinner 419 to 422. 

B Tho' directed to divers Juſtices, may be return- By whom to be re- 
ed by one. Comberb. 25. | og 

C @Ihere Certiorari's are grantable ad informan- Jo inform the Court. 
dum Conſcienciam Curia. Comberb. 26. 

D Ngo Certiorari to remove, & c. without a Judge's Judge's Hand. 
Hand. Coniberb. 88. 

E. Fo2 to the Old Bailey. Comberb. 319. 

F Certiozari's to remove Indictments muſt be When to be deliver'd. 
delivered before the Jury be ſworn. Comberb. 391. 

G Certiozart after in nullo errat pleaded, is only After in nullo oft Er- 
to affirm, and not to reverſe a Judgment. Com- i" 
berb. 330. 

H See the Difference between a Certiorari and a Certiorari and Recor- 
Recordari or Habeas Corpus. Comberb. 1, 2. — 

1 The Return to a Certiorari to move an Indict- The Return. 
ment was Þumilime Certifico. Carthew 223. 

K To a Certiorari on a Writ of Error, Diminu- Diminution to be 
tion may be certified. Modern Caſes in Law and ec 
Equity 31. | 

L TGTihere a Certiorari to remove an Indictment of To remove an Indict- 
Murder out of Wales, is grantable or not. Mod, ment out of Wales. 
Caſes in Law and Equity 135 to 146. | 

M A Certiozari is no Writ of Right, but grantable How grantable. 
or not, at the Diſcretion of the Court. Mod. Caſes 
in Law and Equity 331. 

N ACertiozart was granted to remove an Order 8 Commiſſioners of 
of Commiſſioners of Sewers for turning out their 
Clerk. Jbid. 

O @QUihere it is to remove an Indictment, both that WAG to be {ign'd by 
and the Fiat muſt be ſigned by a Judge; if to re- ou 
move an Order, then the Fiat alone muſt be ſign- 
ed. Salk. 80. | 

P The Certiorari was de duobus equis Felonie ab- Certiorari quaſhed for 
dufis, but the Inditment removed was de uno Variance. 
* furtive abducto, quaſhed for this Variance, 

id, 
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Where granted. 


Certiorari quaſhed. 


Where quaſhed for In- 
ſufficiency. 


Return quaſhed. 


What to be ſigned 
by a Judge. 


The like. 


Where Certiorari lies. 


The like. 
The like. 


How ſaid to be like a 


Recordari. 


Where (aid to be Su- 
ter ſedeas. 


Certioꝛari. 

It was granted to remove both the Indictment A 
and Conviction for a Cheat. Salk. 78. 

Joint Indictment againſt three, and another a- B 
gainſt one of thoſe tliree, and another againſt two 
of the three and a Stranger; and a Certiorari to 
remove all Indictments againſt the three quaſhed, 
becauſe it did not ſet forth vel eo aliquem. Mid. 

An Order was made about Foreign Salt; and the C 
Certiorari was to remove an Order made about 
Salt generally, quaſh'd for that Variance. Salk. 79. 

It lies to a County Palatine. id. D 

A Return of a Certiorari to remove an Order E, 
was quaſhed, becauſe it was cus quidem Tenor, 
whereas it ſhould have been qui quidem ordo ſequi- 
tur, KC. Salk. 80. 

Where the Certiorari is to remove Orders, the F 
Fiat only is ſigned by the Judge. Salk. 150. 

But where it is to remove Indictments, both G 
the Writ and the Fiat muſt be ſigned by him. Hid. 

A Certiozari generally lies to all inferior Ju- H 
riſdictions as to the Court of Eh, and all Fran- 
chiſes, Gc. Salk. 148, 149. 

So it lies to the Juſtices of the Peace in Wales, I 
and Counties Palatine, and Commiſſioners of 
Sewers, &c. Salk. 140, 145. 

But it is not granted to the Old Baily, nor to K 
any Juſtices of Gaol Delivery, unleſs for ſome 
{ſpecial Cauſe. 140, 150, 151. 

A Certiozart is like a Recordari which removes I. 
all Things pending at any Time between the Teſte 
and Retorn. Salk. 149. 

And it is a Superſedeas to the Proceedings, infra M 
rm ſame Reaſon that a Habeas Corpus is. Salk. 
I4 Ll 
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«.. \Defaulf; 
* Jury. 


A A hallenges made to Juroꝛs are either to the Challenges to the Ar- 
Array, oz to the Poll. Challenge to te 

— Array is when Exception is taken to the | ET 

whole Number: Challenge to the Poll is when Exception is taken 

to any one oꝛ moze, as not indifferent. | 


B In an Information, the Counſel for the King when the King niut 
challenged ſome of the Jurors, arid the Court held ſhew Cauſe of his Chal- 
that by the Stature of 33 2 1. the King ought to lege. 
ſhew Cauſe of his Challenge, but not before all the 1 
Jurors of the Pannel are called over; for if there be enough beſides, 

no Cauſe ſhall be ſhewn of the Challenge. Raym. 473, 474. 

C That no Challenge ought to be allowed contrary No Challenge to be 
to the Record itſelf, where both Coroners were owed contrary to the 
mentioned to have returned the Pannel, tho? in 

Truth but one did return the ſame: Bid. 485. hs 

D The Challenge of the Polls of Citizens for want Challenge Fs xg 
of Freehold within the City not allowed in an In- not atlowed. 
formation; for if a Ba in a Corporation muſt 
have Freehold Jurors, they muſt likewiſe have fix 
Hundredors, which cannot be in any Corporation 
in England. Ibid. 305, 486. | i 

E Note, That by the late Statute of 4 & 5 Anne Vie facias to be a- 
Regine, For Amendment of the Law, it is enacted, Wares of the Body of 
(to prevent the frequent Delays that happen in Ann. OT RY 

| Trials, by reaſon of the Challenges to the Arrays 

4 of Pannels of Jurors, and to the Polls for Default | 

I of Hundredors,) That every Venire facias, for the Trial of any Iſſue, 

3 in any Action or Suit in, any of her Majeſty's Courts of Record at 
be ſhall be awarded of the Body of the proper County, 
where ſuch Iſſue is triable. PE | 88 

F In Waſte, it is ſaid to be a good Cauſe of Chal- What is a good Cauſe 
lenge of the Jurors, that ſix of them at the leaſt 9 
have not viewed the Place. 2 Saund. 255. 
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What the Court may 
do when the View of a 
Meſſuage is neceſlary. 


Venire awarded to 
wrong Officers, no 
Cauſe of Challenge to 
the Array. 

by 


In Action brought 
a Corporation, tis 2 
principal Challenge that 
a Juror is a-kin to a 
Member of the Corpo- 
ration. 


uror giving his Opi- 
* — g the Title 
of the Lands in Que- 
ſtion, no Cauſe of Chak 


lenge. 


uror was challenged 
for thePlaintiff; andDe- 
fendant's Counſel con- 
ſented he ſhould be with- 
drawn. But nevertheleſs 
admitted to wave his 
Challenge. 


but at length it w 
in the Caſe of Arnold and Bell the ſame Term, 


Challenge. f 

See the late Act For Amendment of the Law, A 
what the Court may do, when View of a Meſſuage, 
c. ſhall be neceſſary, and how the View ſhall 
be return'd, &*c. 

Tf the Court award a Venire to the Officers of a B 
wrong Place, it is no Cauſe of Challenge to the 
Array. 2 Saund. 257, 258. 

It is ſaid, that if a Corporation bring an Action, C 
tis a principal Challenge to a Juror, that he is of 
Affinity to any Member of the ſaid Corporation. 


I Saund. 344. 


It is not a ſufficient Cauſe to challenge a Juror, D 
becauſe he had delivered his Opinion touching the 
Title of the Land in Queſtion. Paſch. 23 Car. B. R. 

u. tamen; For it ſeems he is not indifferent; yet 
his Opinion may be altered upon the hearing of 
the Evidence, whereby he may be better informed 
of the Matter of Fact than he was before. | 

Upon a Trial at the Bar betwixt Harriſon and E 
Ley, Paſch. 1657. B. S. a Juror was challenged 
for the Plaintiff, and the Defendant's Counſel con- 
ſented que Fr treit, and after the Plaintiff would 
have waved his Challenge, and it was queſtioned 
whether he might do it, though it was before all 
the reſt of the Jurors were called upon the Pannel; 

as permitted, it not being much inſiſted upon; yet 
it was ſaid, it could 


not be done, except both Parties conſent unto it. 


After a principal Chal- 
lenge the ſame Juror 
cannot be challenged for 
Favour. 


If Defendant appear 
not when called, he 
loſes his Challenge to 
the Jurors, tho' he do 
appear afterwards. 


Jf one takes a principal Challenge againſt a F 
Juror, he cannot afterwards challenge that Juror 
for Favour, and wave his former Challenge. Paſch. 
23 Car. B. R. For he ſhall not wave a greater 
Challenge to take a leſs. 8 | 

Jf the Defendant do not appear at the Trial G 
when he is called, he loſeth his Challenge to the 
Jurors, although he do afterwards appear. Mich. 
23 Car. B. R. For though he open; not, the Jury 
is to be called and ſworn to try the Iſſue, and there- 


fore if he appear not at firſt, it will be afterwards too late after the 
Default recorded, to take his Challenge. 4 


Challenge againſt a 
Juror not made good ; 
and then the Jury is 
adjourn'd : He ſhall not 
be challenged agaia for 
the ſame Matter. 


Ik one challenge a Juror, and do not make his H 
Challenge good, and afterwards the Jury is ad- 
journed; he ſhall not challenge the Juror again at 
another Day, except it be for ſome Matter which 
is happened ſince the Adjournment. Mich. 23 Car. 
B. R. For a Juror can be but once challenged. 


Ik 


Challenge, 

A T one challenge a Juror, he cannot after- 
wards) have him to be. if the 1 
have entred the Challenge. Paſch. 24 Car. B. K. 
On. 2 1 he * * him ſworn if the Chal- 
lenge be not entred? It ſeems he may wave his Challenge and Ki 
him ſworn, for his Challenge is not upht Record. — 

B It is a good Challenge againſt a Juror, to. ſay That a Jurot was in 
that he was * in a former Trial for the ſame fue Ter. Trial for i 

Land in Queſtion, and upon the ſame Title, tho Challenge: * 

12 Was 3 Sag any Parties: Mich. 24 Car. 

KR. For it is probable he will maintain his former Verdi tenen 
the Evidence be diffeterit „„ Tal, Wodgh 
G @QUhen the Array (that is, the whole Jury) is _. Challenge to the Ar- 
challenged, tlie Counſel of the Party that makes 5. * be read in 
the Challenge, muſt read his Challenge in French; ar pe the Ayo gong 
and after he Hath ſo read it, it is to be delivered tg Sevondaty, 
the Secondary who is to read it in Latin. 6 Nov. 
1650. B. & Which was tlien done in a Challenge 
. * 5 
D I Challenge 1 oy be made to the Poll after it is kenged afier Cates 
> ” 8 * i . a oO v. 
E Akter the Foreman of the Jury is ſworn, the Ar- , agp Foiethari 
ray cannot be challenged, 6 Nov. 1650. B. S. For is fworn the Array can- 
then it is too late; for to challenge the Array is not be challenged. 
to challenge the whole Jury, which cannot be done 
after one of them is ſworn. SI 
F A Challenge to a Jury for Favour is riot account: Chailenge for Favour 
ed to be a principal Challenge. For Favour is an 2% Principal Challenge: 
8 PE 1 and not to be relied on. i 
It tome of the Jury be challenged for Favour. 4. ee cr 
they ſhall be trie dy the reſt of "the Juty their . 989 
I, upon their Oaths, whether they be 
indifferent, to try the Matter in Queſtion, or not? without going 
from the Bar, when they have heard all the Evidence that is given 
1 5 _ by the Counſel of the Party that takes the Chaltenge, 
Jn a Caſe tried at the Bar between the Earl of Juror withdrawn, be- 
Leiceſter and the Lady Anne Holborne, a Jufor was n um by « 
challenged, becauſe he was returned by the Name TOON TON 
of Matthew, whereas ( in Truth ) his Name was 
Mark, although he was (alſo) called Matthew, as he affirmed being 
examined upon a voire dite, to ſay what his Name was; and upon 
this Challenge the Juror was withdrawn, and the Jury could not be 
taken for want of him, but a Tales was granted. 

It is neither a principal Challenge, nor a Chal- That the Juror was a 
lenge for Favour, to ſay that the Juror challenged, 1 2 
was a ſupernumerary Juror in a former Jury re- 8 fo Any 
turned for the ſame Parties, in a Cauſe betwixt Challenge. 


them. 


Sy - | Champerly, OY 
them, and received Money for his Charges of the Party for whom tlie 
Verdict paſſed; (by Glyn Chief Juſtice) becauſe he was not ſworn. to 
try the Iſſue, and ſo no Jury-man, but as a meer Stranger. * 
When to challenge the Ulhen the Jury appear at a Trial, before the A 
Jurors. Secondary calls them particularly by Name upon 
Oo the Pannel to be ſworn, he bids the Plaintiff and 
Defendant to attend their Challenges, vis. Gardes voſtres Challenges; 
and then he goes on and ſwears them: And it is too late to challenge. 
them when they are ſworn. PEST X 1 4 1 
1 It is a go enge, where a Peer is a Party, 
for a Fer te 97 Ther to ſay, That there is no Knight returned of the 


there is no Knight re- 1 
5 Jury. 1 Plowd. 117. 4 


Champert̃g. 
ese Maintenance, 


Champerty, what. Hampertoꝛs are thoſe that maintain Pleas C 
10. xr. Mit. n. and Suits ; oz cauſe them to be moved, 

| either by their own Pꝛocurement, o2 by 

others; and ſue them at their pzoper Coſts, to have Part of the 

Land in Uartance; oz Part of the Gains, 33 E. 1. Stat. z. 


3 It is provided, That all Perſons, who ſhall be D 
cn LM — convicted of Champerty, ſhall have three Years 
tute 33 E. 1. Stat. 3. 1 and be fined at the King's Plea- 

ur ©. . 1 
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Charge. 


A Þarge is by granting of a Rent out of 
Land, oz elſe to charge it with ſome 
Matter, which it ſhall be liable and 
ſubjet to. | 


B It is a Maxim in Law, That all Fee-fimple All Fee. fimple Lands 
Lands may be charged one Way or other. Litt. may be charged. 
Sect. 648. 

C @here a Charge made by Tenant in Tail, in What Charges fhall 
Preſervation or Support of the Eſtate Tail, ſhall bind an Heir in Tail. 
bind the Iſſue. Cro. Fac. 428. 


Charge, Quid, 


Charitable Uſes, 
See Coppozations, 


D 
A Tenements and Hereditaments, to any barttable Vies. 
| 5 — wn * Heirs, = y _—_ of And for what Uſes. 
any Preacher, Maintenance of a School, Re- | 
lief of maimed Soldiers, Suſtenance of the . 
Pooz, Reparation of Churches, Pigh⸗ Mays, 
Bzidges; to make a Stock fo2 poo? Labourers in Pusbandzy, 
and poo? Appꝛentices; Marriage of poo2 Uirgins, oz any fuch 
Charitable Uſe. But it is convenient, upon any Feoffinent, ta 
_ reſerve to the Feoffoz, and his peirs, a fihall Rent, oz to erpzeſs 
a ſmall Sum, oz any ſuch Conſideration, fo2 the Matters afoze- 


3 A. Deviſes 


NY Man may at this Day give Lands, Who may give Lands 
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375 Charifable Uſes. 
A Deviſe to a Cor · FDeviſes to Corporations to Charitable Uſes, are A 
82 — by the Statute 42 Eig. cap. 4. under the 
1 


_— Words Limited and appointed. Hob. 136. Alſo 
Stat. 43 Eliß. cap. 4: aliening to Colleges and Schools, * S King's 


7 & 8 Kd. 3. cap. 37. _ Ag 44 3. . 14 " 
See the made 43 cap. 4. entitule An 
AR. RE ab Act to redreſs the Miſem 2 of Lands, Goods 
tia. and Stocks of Money heretofore given to certain 
E Charitable Uſes 
Lands deviſed to Cha- Lands o 1 er Annum deviſed to Truſtees C 
erp Fo, 7 the Rents and their Heirs, for ſo much for a Preacher, ſo 
much for an Ulber, yo ſo much apiece to four 
poor People, which amounted to 357. and which was then the An- 
nual Profits of the Land. Afterwards the Land came to be 1001. 
per Annum: And it was adjudged, That the Annual Profits « 20 
The Truftees fhatl not do the Preacher, School-Maſter, Uſher and poor 
have the Overplus. People, for the Increaſe of their Salary, and Main- 
tenance of a greater Number of Poor: And that 
the Deviſees ſhall have nothing of it. 8 Rep. 130. 5. 131. 4. 
W Where a Decree is made by Commiſſioners of D 
18e BILE Review ine Charitable Uſes, and Exceptions put againſt it in 
Commiſſioners confirm- Chancery, and confirmed in Part, and altered in 
* Part, is concluſive, and no Bill of Review lies. 
Cro. Car. 40. pl. 2. 
Where a Feme Covert Altho' the „ Will of a Feme Covert be void in E 
Lr on Law, yet it ſerves for a Declaration by the 43 El. 
ſo that $4 * be rn 1 of her ovp Eſtate the 
Charity ſha rformed. Moore fo. 823,Caſe 1111. 
_ 3 An Intended Deviſe is a Len ation % —— 
ment of a Charitable Uſe. Moore Caſe 1251. 


Uſe. 
See a Decree of the Commiſlioners of Charitable Uſes reverſed. F 


Mod. Caſes in Law and Equity 64, 65. 
To a Bill for Charitable Uſes, all the Tertenants need not be made G 


Parley Salk; 162. -- 

Deviſe of Lands to Charitable Ules not in Writing, or not having H 
three Witneſſes, is void. Ibid. 

And the Statute 43 El. which favour'd Appointments to Charities I 
is repealed, pro tanto by the Statute of Frauds. Bid. 

Deviſe to Superſtitious Uſes is void, but neither the King nor the K 
Heir ſhall have it. Bid. 

But the King may apply it to a proper Ut, i. e. as a Charitable L 
Deviſe. Did. 

No Averment can be admitted of a Superſtitions Uſe by the Statute M 
of Frauds. Salk. 162, 

But Deviſes in Truſt for Superſtitious Uſes are diſcoverable by In- N 
formations in the Exchequer. 1bid. 

The Statute of Frauds did not bind the King as to Appointment of O 
hs Uſes, &c. Salk. 162, 163. 
Chaſe, See Foreft. 

Chattels. 


See Term foꝛ Pears. 


A T HE Wow | Chattels, Catalla, comes Chattels, what they 


from the Normans; fo2 in the 87th Chap *© 

ter of The Grand Cuſtumary we find that 

all moveable Goods with them were cal- SS 
led Chattels; the contrary of which is Fief. But as it is uſed in 
our Common Law, it compzehends all Goods moveable and im⸗ 
moveable, but ſuch as are in the Nature of Freehold, oz Parcel 
thereof. See Staundf. Prerog. cap. 16, and 1 Eliz. cap. 2. But 
Kitchin in his Chapter Catalla, fol. 32. ſays, That ready Money 
is not accounted Goods no2 Chattels; noz Hawks no2 Pounds: 
The Reaſon he gives fo2 Hawks and Hounds is, becauſe they are 
Ferz naturæ. But why Money is not, tho” he ſet not down the 
Cauſe, yet ft may be gather'd to be, fo2 that Boney of itſelf is 
not of Mozth, but as by Conſent of Men fo? their eaſier Traf- 
fick, oꝛ Permutation of Things neceſſary — Life, it is reckon'd 
a Thing whoſe Ualue conſiſts rather in Imagination than Deed. 


Chattels are either Real or Perſonal; Perſonal 7. ans — nt 
may be called in two Reſpects; one becauſe they why 6 called. * 
belong .immediately. to the Perſon; as a Bow, a 
Horſe, &. The other, for that being any Way | 
with-held injuriouſly from us, we have no Means to recover them but 
by Perſonal Action. Chattels Real are ſuch, as either do not appertain 
to the Perſon, but to ſome other Thing by Way of Dependency ; as 

a Box with Charters of Land; the Body of a Ward ; " Apples upon a 
Tree; or a Tree itſelf growing on the Ground; (Crompr. Juſt, fol. 
73. b.) or elſe ſuch as are neceſſary, iſſuing out of ſome immoveable 
Thing to a Perſon ; as a Leaſe or Rent for Term of Years: And alſo 

to hold at Will, is a Chattel: Termes de la Ley, verbo, Chattels. 
Ak a Furnace be fixed in medio Domus, it is but 


fixed to the Walls. Cro. El. 374. pl. 4. 
NN. 48 He F = 


Chlimins, See Maps. 
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3 Where a Furnace is a 
a Chattel, and removeable ; but otherwiſe if it be Chattel, and where not. 
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Choſe in Attion. 
+ 
Choſein Aion, what. Þoſe in Afton is when a Man may bing A 
an Action fo2 ſome Duty; as Debt upon 
Bond; oz fo2 Rent; oz Action of Cove⸗ 
And why ſo called. Häant; 2 Treſpaſs fo? Goods taken away ; 02 
ſuch like: And becauſe they are Things where- 


of a Man is not poſſeſſed, but — = to his On {oz the Reco- 
very of them, they are called Choſes in Action. 


Tr cannot 3 A Choſe in Action cannot be transferred over, B 
in Interet may, nor devis'd : Yet a Contract, which ariſes from an 
| Intereſt in Land, or which i is an Intereſt, may be 
transferred over. 
The King may grant The King's Grant of a Choſe i in Action, good. C 
a Choſe in Action. . 0. Fac. 170, 180. See Title Ring, and Lirtle- 


 -  Ton's Rep. 87. 
A Choſe in Action is A Choſe in Action is not deviſeable. Co. Fac. D 
not deviſeable. 371. pl. I. 5 


The Adminiftratorof The 3 of the Wife, and not the E 
the Wife, and not the Huſband, ſhall have the Choſe in Action: As where 
— Afton a Bond had been made to the Uſe of the Wife ; 

or a Term aſſign'd over to the Uſe of the Wife. 

lor Choſe 1 fignabl F 

How Choſes in Action ow Choſes in Gion are aſſigna © in Equi 
are aſſignable in Equity. *. Chanc. Rep. I69, 170. 8 — ity. 

A Choſe in Aﬀfon cannot be a Satisfaction, as one Bond cannot be G 
pleaded to be given in Satisfaction for another. Litr. Rep. 58. 


— 


Church and C hurch Yard. 


See \ Donative, 
e Parſon, 


T HE Church and Chart hard are in Lat H 


Whoſe i is the Church, 
and Church-Yard, 


the Soil and Freehold of the Parſon. © 
Hob. 69. and pet the D2dinary hath the 
Authozity of ts therein, 2 s Law, 


301. 
If 


church and church pan 


A It the King founds a Church or Chapel, he may 

exempt it from the Ordinary's Juriſ iction, and 
the Lord Chancellor or Keeper ſhall viſit it. Go- 
dolph. 201. 

B Ik the King 
ſon to found a Church or Chapel, exempt from 
the Ordinafy's Juriſdiction, and it conſiſts all in 
Temporalties, the Founder, and not the Ordinary, 
ſhall viſit it; and the Chaplain ſhall, be de prived 
by the Founder and his /Heirs, and not — the 
Biſhop. Godolgh. 202. And where the Biſhop 
meddles, the Founder or his Heirs may have a 
Prohibition. Fitx. Natura Brevium 42 

C An Ejectment lies for the Impropriator, pro 

uadam domo vocat' the Pariſh-Church of, ec. 
Gram 's Caſe, 1 Anne. 

D _ The Pariſhioners are to repair the Body of the 
Church, and fence the rag Clen * 5 
Law, 301. 

E It any Perſon ſhall 
any Church or ir if he be a Lay-Man 
oa Ordinary may ſuſpend him ah ingreſſu Eccleſiæ, 
and if a Clerk from the Miniſtration of his Oftice 
for ſo long as he ſhall think fit. ph 

F Tf any Perſon ſhall ſmite or violent Hands 
upon — in tlie Church or anna he 


ſhall be deem'd 4230 facto excommunicate, - Seer. 2, . 
er 


G That if any Perfon ſhall maliciouſly ſtrike ano- 
ther in the Church or Churchzyard with a Wea- 
pon, or ſhall draw a Weapon there, with an In- 
tent to ſtrike there; upon. Conviction at the 
Aſſiſes or Seſſions, he {hall, have one of his Ears 
cyt off, and to be and ſtand zpſo. facto excommu- 
nicated. Sec. 3. . 

H By a Statute made 35 E. 1. entituled, Ne Rec- 

tor pr roſternat Arbores in Cæmiterio, it. is ſaid, We 
do prohibit the Parſons of the Church, that they 
do = preſume tp fell down the Trees growing in 
the Church-yard unadviſeably, but when the 


by Patent licences: a common r | 


. chide or brawl in 


379 


Wheik the King 
funds &Church, who 
to viſit. 


. Where a common 
perſon by the King's 
Licenſe, who to viſit. 


Who all Fee | 


the Cha plain. 


What Remedy againſt 
the Biſhop. 


Ejectment lies for a 
Church. 


Who ate to xepair 
the Church and Church- 
yard, 


. The, Puniſhment for 
Quatrelling or Scolding 
in the Church-xard. 

5 & 6 E, 6. cap. 4. 


| How ſtriking in the 
Church or Church-yard 
ſhall be N 


Ho# it is for ſtriking 
with a Weapon, or draw- 
ing of a Weapon to ſtrike 


in a Church or Church- 


yard. 


What ſhall become of 
the Trees in the Church- 
yard. 


35 E. I. Sell. be 


Chancel wants neceſſary Reparations, neither ſhall they be converted 
to any other Uſe, unleſs the Body of the Church needeth Repair ; 
and then it is commended to the Parlon to let the Pariſhioners have 


them for the Repairs of the Body of the Church. See 11 Co. Rep. 


49.6. 
[ , One who hath Lands in a Vitlage butt doth not 


inhabit there, {hall be 1 to the Repairs 

of that Pariſh-Church, and a Prohibition will not 

lie to excuſe him. Cr. El. 843. pl. 3 659. ph. 5. 
I 5 


One who hath Lands 


in the Pariſh tho? no 


Inhabitant, all pay to 
the Repairs of the 


Church. 
The 
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380 

Who hath rhe Di- 
poſal of the Pews in 
the Church. 


- How it is by Preſcrip- 
tion. 5 


Caſe lies for a Seat, 
or upper Part of a Seat, 
by Preſcription. 


What makes 2 pecu- 
liar Intereſt in an Iſle 
of a Church. 


Can't be diſplac'd by 
any one. 


But conſtant ſitting 
there without repairing 
will not make a Title. 


Where the Pariſh re- 
pairs the Iſle, the Ordi- 
nary appoints who ſhall 
fir there. 


The Church becomes 
void ſans Deprivation 
for not reading of the 
Articles, 

13 Eliz. cap. 12, 


To preſcribe for a 
Seat to à Capital Meſ- 
ſuage, without ſaying, 
ancient Meſſuage, is good. 


All Aſſurance of 
Church-Lands to the 
King, void. 

1 Jac. x. Car. 3. 


The Diſpoſition of 
Seats in 1 7 be- 
longs to the Ordinary 
unleſs a Preſcription 10 
the contrary. + | 


No Perſon ſhall break 
any (uperſtitionsPictures 
intheChurch-Windows; 
bur the Ordinary, 


Church and Charrh-pards 


The Diſpoſal of the Pews in the Body, or an A 
Ifle or Chapel adjoining to the Body, and the 
Reparations of them, belong to the Ordinary. 
Hob. 89. 5 J, 
No Man can challenge a Seat in the Church, B 


withdut a ſpecial Reaſon, as preſcribing to repair. 


Hob. 69. U e . | F 
A Yan may not only claim a Seat in the Church C 
by Preſcription, as peculiar to him, but the upper 
Part of a Seat; and an Action upon the Caſe for it 
lies at the Common Law. Noy. 129. e 
Ik an Inhabitant and his Anceſtors have uſed D 
Time, &. to repair an Iſle of a Church, and ſit 
there with his Family, and bury there, this makes 
it peculiar to his Hohſe, and he can't be diſplac'd 
by the Parſon, Church-Warden or Ordinary; but 
the conſtant ſitting and burying there without 
uſing to repair it, doth not gairf any peculiar 
Property therein. Cro. Fac. 366. 
Jf the Ifle had been uſed to be repaired at the E 
Charge of' all the Pariſh, the Ordinary may ap- 
point whom he pleaſes to fit there, notwithſtanding 
any Uſage to the contrary. Cyo. Fac. 366. But ir 
is doubted whether ſuch à Preſcription in Navi Ec- 
cleſiæ be good. 5 Mod. 436. 
The Church becomes void 
Reading of the 39 Articles, and there needs not 
any Deprivation; ' otherwiſe the Statute. would be 
avoided at the Ordinary's Pleaſure, if he would 
not deprive. : | 
Where a Man ſays that he is ſeized in Fee of G. 
a Capital Meſſuage, and preſcribes for a Part of the 
Chancel, as appertaining thereto, and that they 
had repaired it, &c. it is included that it is an 
ancient Meſſuage, and might have ſuch a Privi- 


reſently b not F 


lege. Cro. Fac. 605, 606. | 
All Aſſurances to be made to the King by any H. 
Archbiſhop, or Biſhop, of their Church-Lands, 


ſhall be void. 1 Fac. 1. Car. 3. 1 

The Placing and Diſplacing of People in the I 
Seats of the Church belongs to the Ordinary, unleſs 
there be a Preſcription by one who hath a Free- 
hold. 5 Mod. 436. | St 

It is not lawful for any one to break or deface K 
any ſuperſtitious Pictures in any Window, but the 
Ordinary only; and if any one do it without the 
Ordinary's Licence, he ſhall-be bound to his Good 
Behaviour. Cro. Fac. 366. 

I 


* 


Coats 


Church and Ehurch vard 


A Coats of Arms plac'd in any Window, or Mo- 
nument in Church, or Church- yar 5 aten 
down or defaced by the arſon, Ordinary, Church- 
© Wardens, or any other; and if they be, the Heir 


by Deſcent intereſted in the Coat, may have an Action 


Cra. Ac. 367. — | TWIT 
ither the Ordinary.nor the Church-wardens, 
can grant Licence of burying to any within the 
Church, but only the Parſon, becauſe the Soi and 
Freehold of the Church is only in him and none 
other. | 1 
C That where any one is gflaulted or beaten in a 
Church or Chutch-yard,- it isnot lawful for him 
to return or give back any Blows in his own De- 
fence, as he may elſewhere in other Places, Vide 
| Stat. 5 E. 6. cap. 4. Cro. Fac. 366. pl. 7, B 7 
D One that only occupies Lands in à Pariſh, is 
. taxable in a Rate for Bells, & c. Salk. 164. 
E Jnhabitants of a Chapelry are liable to Repairs 
of their Mother Church, unleſs exempt by Cuſ- 
tom. Mid. I64, 165. 
Fa- 


_ 


as * 


F Aliter where it is a late Erection in Eaſe and 

vour of thoſe of the Chapelry. 1bid. 165. 

G By the Common Law the Pariſhioners are to 
repair the Church ; but by the Canon Law the Pa- 

rilh is to repair it. id. 164. 

The Parifhiotiers are bound to repair the Church, 
. the Chancel is to be repair'd by the Parſon. 
Ibid. 

But in London the Pariſhioners repair both 
Church and Chancel, tho' the Freehold is in the 
TS. 868 -- 

K Church Rates are to be aſſeſſed by the Pariſhio- 
ners, and not by the Church-wardens. Vid. 

L Anion of . 0565 was at Common Law, i. e. 
by Concurrence of the Parſon, Patron, and Ordi- 
nary. Ibid. | 

M But Union of Pariſhes is by Statute, Vide Stat. 
22 Car. 2. cap. 11. Ibid, 

N By Union of Churches, the antient Church, or 
2 and the Incumbency, ſeem to be extinct. 
Ibid. | 


I 


O Entire Neglect of going to Church is puniſh- . 


able in the Spiritual Court. Salk. 166. 


P But Quere if one is ſuable there for not going 
to his own Pariſh: Church. Bid. 


38! 
Coats of Arms or 
Monuinents ina Church 
ot Church- yard, not x6 
be beaten down; Oc. 


g upon the Caſe. 


None but the Parſon 
can grant a Licence 10 
bury in the Church; 
and Why. 


A Man muſt beat an 1 
Aſſault in the Church- | 
yard patiently, and not 


| 
Cl 
return ir, as he may 1 
elſewhere. 1 | 
| 


5&6 E; 6. cap. 4. 


- Sy —— —— — 


Who rateable, and 
who nor, to the Repairs 
of a Church. 


, eee He Yo ooo To 4 T4 


Of a Chapel. 


Who to repair. 


The like. 


| How in London. 


How Rates to be aſ- 
ſeſſed. 


Union of Churches. 


Of Pariſnes. 


Incumbency extinct. 


Not going to Church 
to one's Parith Church. 


Return 


F ˙ ee ey YT eq as 
— _ 
, . 
- 


_— ” church ad Church-pard. 


Peremptoxy Man da- 
mus on an inſufficient 
Return. 


Paws fn the Cm 
Prohibition. 
Church Ornaments. 


Church Rates. 


Church-wardens. 
Ceſſion. 


Church-wardens. 


Of going to Church. 


Churches, where ſepa- 
rate, and where one ex- 
tinct. 


Return to a Mandaumms for ſwearing in a Church- A 


warden being inſufficient, a peremptory Mandummit 


was granted. Salk. 166. . 
Pattſhioners cannot preſcribe to diſpoſe of eus B 
excluſive of the Ordinary. Lid. 167. 
A Sult in the Spiritual Court for Seats in a C 
Church, a Prohibition was awarded. Mod. Caſes Ef 


in Liw and uity 338. 
Church naments, on whom chargeable, D 


Comber. 132. 

Df Church Rates for Repairs, c. Salk. 132, E. 
298, 344. Carth. 360. 

No juſtification for a Battery there, except for F 
a Conſtable, &c. Salk; 17. 

Church- -wardens are a Corporation by Law. G 
Salk. 417. How to be choſen. Carthew 108. 

On the Parſon's being made Biſhop, the King H 
preſents. Salk. 300, 301, 32. 

UWhere Church-warderis were - committed for J 
refuſing to account, there to remain till duly diſ- 
charged according to Law, not good. Carthew 
153. 
A Pariſhioner is not bound to go to his own R 
Pariſh Church, ſo as he go to ſome other Church 
or Chapel. Salk. 88. 

There Churches are united by the Parſon, Pa- L 
tron and cle? there is but one Parſon ; but 
the Churches ſtill remain : But where they are 
united by Act of Parliament, one of the Churches 
is extinct. Salk. 89. 8 


Church⸗wardens. 


See Wardens of the Church. 


Hurch⸗wardens are Officers choſen yearly 
by the Miniſter and Pariſhioners, ac- 
coding to the Cuſtom of every ſeveral 


A Church - warden, 
how choſen, and his 


Duty. 


Place, to ſee to and take Care of the Thurch and Church-vard, 


'Tems of the Law, 68. a. 


B A Church-warden is an Officer, tho' he doth 
not take an Oath : For the Oath was only enjoin'd 
him by the Biſhop of the Dioceſe : And he is an 
Officer whereof the Common Law takes Notice ; 
and was ſo before ſuch an Oath was impoſed upon 
him. Mich. 22 Car. 1. B. R. 

A Church-warden is a temporal Officer; nay, 
he is a Corporation, and Actions are brought in his 
Name, and likewiſe againſt him by his Succeſſor 
to account: And where there is a Cuſtom for a 
Pariſh to chuſe him, it is the Duty of the Arch- 
deacon to ſwear him. 5 Mod. 326. 

D Where a Parſon claims to name one Church- 
warden by the Canons, and the Pariſhioners claim 
a Cuſtom to chuſe them both, the Court will 
grant a Mandamus to {wear the Pariſh's Church- 


Church-warden is an 
Officer of whom the 
Common Law takes 
Notice. 


A Church-warden is 
a temporal Officer, and 
a Corporation to bring 
Actions. 

And when choſen by 
the Pariſh muſt be ſworn 
by the Archdeacoa. 


The Eccleſiaſtical Court 
can't try the Cuſtom of 
2 a Church-war- 

en. 


warden, becauſe the Eccleſiaſtical Court can't try the Cuſtom of chu- 


ſinz the Church-wardens. Raym. 440. 
Dne cannot preſcribe for a Seat in a Church, 


How to preſcribe for 


becauſe they are diſpoſable by the Parſon and a Seat in a Church or 
Church-wardens ; but they may preſcribe for a in an Le. 


Seat in an Iſle of the Church, becauſe ir ſhall be 


reſumed that his Anceſtor, or thoſe under whom he claims, built the 


Iſle. Moore Caſe 1232. 

Church-wardens cannot preſcribe to have Lands 
to them and their Succeſſors, for they are not an 
Corporation to have Lands, but only for the Good: 


of the Church. March 66. 
| 50 


Church-wardens can- 


not preſcride to have 


Lands. 


But 
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Parſon and Church- 
wardens in London may 
purchaſe. | 

| 

They cannot give 
way the Goods of the 
Church. 


The Organs belong to 
the Pariſhioners, not to 
the Parſon, 


They may receive 
Goods for the Benefit of 
the Church, but can do 
nothing to its Diſad- 
vantage. 


Pariſhioners may diſ- 
poſe of the Goods of the 
Church. 


How old and new 
Church-wardens muſt 
bring their Actions. 


Where Bona Eccleſiæ, 
and where Parochiano- 
rum. 


Where the new, and 
not the old Church- 
wardens, muſt bring 
their Action. 


One Church-warden 
cannot releaſe Coſts ; 
and why. 


They may pull off a 
Hart in the Churchin the 
Time of Divine Service. 


Church-wardens. 


But in London, the Parſon and Church-wardens A 
are a Corporation, and may purchaſe and demiſe 
Lands. Cro. Fac. 532. 

A Gift by them of Goods in their Cuſtody, with- B 
out the Conſent of the Veſtry, is void. Rol. Rep. 
Met bold. & Win's Caſe. 

The Church-wardens may bring Treſpaſs for C 
taking of the Organs out of the Church, for they 
belong to the Pariſhioners, and not to the Parſon. 

I Rol. Rep. 69. 

Altho' Church-wardens have Power to receive D 
Goods for the Benefit of the Church, yet they 
have no Power to do any Thing to its Diſadvantage. 
Telv. 173. 

They may, by the Agreement of the Pariſhioners, E 
take a ruinous Bell and new found it; for the Pa- 
riſhioners are a Corporation for the Diſpoſal of 
ſuch Perſonal Things as belong to the Church. 

1 Roll. Abr. 121. pl. 9. 

Church-wardens may bring Treſpaſs for a Bell F 
taken out of the Church in the Time of their Pre- 
deceſſors; but they mult lay it Ad Dampnum Paro- 
chianorum. Cro. El. 145, 179. But for Goods ta- 
ken in their own Time, they may lay it Ad Dam 
num ipſorum, or Ad Dampnum Parochianorum. Ibid. 

Ik they bring Account againſt their Predeceſſor G 
for a Bell, ec. it muſt not be laid to be Bona Ec- 
cleſie, but Bona Parochianorum. 1 Mod. 65. 

Church-wardens may bring Treſpaſs for a Bell H 
taken out of the Church in the Time of their Pre- 
deceſſors; but their Predeceſſors can have no Ac- 
tion: Becauſe their Time is paſt. Cro. El. 145. 

Two Church-wardens recover Coſts ; one of I 
them cannot releaſe, becauſe they have nothing 
but to the Uſe of the Pariſh. Cro. Fac. 235. 

Church-wardens may take off the Hat from a K 
Perſon who fits irreverently with it upon his Head 
in the Church in the Time of Divine Service, and 
refuſes to pull it off. 1 Lev. 196. 


On a Mandamus to ſwear a Church-warden, the Surrogate made an L 
ill Return, a Peremptory Mandamus iſſued. Mod. Caſes in Law and 


Equity 325. 


To a Mandamus to ſwear in a Church-warden Non fuit Elect. is no M 
good Return. hid. 380. 

No Mandamus can be granted to new Church-wardens to make a N 
Rate to reimburſe the old Church-wardens. Bid. 338, 339. 


3 


Cinque⸗ 


( 385 ) 


Cinque-Pozts. 
See Certiozari, 
A Inque-Pozts are Royal Franchiſes, Car- ch ne e Clique: 


thew- 108. And at firſt the pzivileged ports 
>— Pots were but thzee, viz. Dover, Sand- 
wich, and Rumney ; but Haſtings and Hythe were added by the 
Conqueroz. 4 Inſt. 222. To which, Winchelſea, Rye, and other 
Towns, are adjofned, 2 Inſt. 556. 4 Inſt. 222. 


B They are by Charter exempted to be drawn in Not to be drawn in 
Plea within the County in general. Telu. 13. Flea in the County. 

C They hold Plea of Freehold by Plaint. 1 Sid. They hold Plea of 
I 66. Freehold. 

D The ſuriſdiction of the Cinque-Ports is general, And allo of perſonal 
as well to perſonal as real and mixt Actions. 4 Inſt. ad mixt Actions 
224. 

E The Mayor and Jurats of the ſeveral Ports have who hold Pleas there. 
Power to hold Plea; and no Writ of Error lies upon 
their Judgments in B. R. but they are examinable No Writ of Error lies. 
by Bill, in the Nature of a Writ of Error, coram fon h 
Domino Cuſtode ſeu Guardiano quinque Portuum Fe 
apud Curiam ſuam. 4 Inſt. 224. 

F Qpon a Judgment in any of the King's Courts, How Execution ſhall 
and the Defendant hath no Lands or Goods but Þe upon a Judgment in 
in the Ports; the Plaintiff may get the Record cer- — GOO 
tified into the Chancery, and from thence ſent by 
Mittimus to the Lord Warden to make Execution. 

4 Inſt. 223. 1 And. 28. 3 Leon. 3. 

G The Conſtable or Keeper of Dover Caſtle is War- How Writs are dire- 
den of the Cinque-Ports ; and the Writs directed (ted to the Ports. 
to him are, Rex, & c. Conſtabulario Caſtri noſtri de 
Dover G Cuſtodi r Portuum. 2 Inſt. 556. 

|, Quo Minus lies to the Cinque-Ports. Hard. A Quo Minus lies to 
475. Cro. El. 911. them. 

T The Cinque-Ports cannot award Proceſs of Out- They cannot award 
lawry. Cro. El. 910. Proceſs of Outlawry. 


One 
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An Alias Habeas Cor - 
pus with a great Penalty 
awarded to the Warden 
of the Cinque-Ports. 


What are the Privile- 
ges of the Ports. 


The King muſt have 
an Account of the Im- 
priſonment of his Sub- 
jects. 


What Juriſdiction they 
have in Civil Cauſes, 
cannot extend to what 
they do as Juſtices of 
Peace. 


A Certiorari awarded 


to theMayorand Juſtices J 


of Dover to remove an 
Indictment, and not to 
the Lord Warden. 


| Claim. 
One being impriſon'd in Dover by the Lord A 
Warden of the Cinque-Ports, an Haheas Corpus was 
ranted to bring up his Body ; but the Lord War- 
1 would not allow it; whereupon an Alias Ha- 
beas Corpus with a great Penalty was awarded, and 
the Chief Juſtice ſaid, that the Privilege of the 
Ports that the King's Writs run not there, is to be 
intended between Party and Party, but not againſt 
the King, who is to have an Account why any of 
his Subjects are impriſoned. Cyo. Fac. 543. pl. 3. 
Tho in Civil Pleas the Cinque-Ports have a ju- B 
riſdiction, that brev. Dom. Regis non currit there, 
becauſe their Court is Time out of Mind, and con- 
firm'd by Parliament; yet it cannot extend to what 
they do as Juſtices of the Peace, which began with- 
in Time of Memory. Cro. Car. 252. pl. 3. 253. 

A Certiozari was awarded to the Mayor and C 
uſtices of Dover to remove an Indictment of Felo- 
ny, (and not directed to the Warden) for the In- 
dictment was before them as Juſtices of the Peace 
by Virtue of their Commiſſions, not their ancient 
Charters. C70. Car. 253. 


Claim, what. 


See Dtat, 4 & 5 Ann, 


Where a Claim entred 
at the Foot of the Fine 
will not avoid the Sta- 


tute 4 Y, 7. cap. 24. 


In what Language, 


Claim. 


Laim is a Challenge by any Man of the D 
Pꝛoperty oꝛ Dwnerſhip of a Thing which 
hehath nat in his Poſſeſſion, but is w2ong- 

fully detained from him. 


See the Statute of 4 & 5 Anne, as to this Mat- E 
ter, in Title Felony, Fol. and how Claim 1s to 
be made. 

Ik a Diſſeiſor levies a Fine, and the Diſſeiſee en- F 
ters his Claim in the Record of the Foot of that 
Fine, that is not any ſuch Claim as ſhall avoid the 
Statute of 4 H. 7. cap. 24. Leon. Caſe 73. 

The Commiſſion of Claims, a Commiſſion of G 
Oyer and Determiner, the Petitions and Claims, 
are in Law French, and recorded and entred up in 
Latin upon Rolls kept in the Chancery. Skin. 231. 

3 There 


. Clergy. * "my 
A - There was a Court before the Houſe, and at the 
Gate of the Houſe ; che Heir ſaid to the Tenant cin Olean 
that he was Heir of the Houſe and Land, which 
he held, and forbad him to pay more Rent to the Defendant, and eo 
inſtante enter'd the Houſe ; adjudged to be a ſufficient Claim. Skin- 
ner 412. | 


Clergy. 


See Felon and Felony. 


of the Church, confirmed by divers Acts 

of Parliament. And it is where the 
Pꝛiſoner is arraigned of Felony befoze a Tempoꝛal Judge, and 
is convicted, and pꝛapeth his Clergy : Then the Judge delivers 
him to the Oꝛdinarp, to try if he can read as a Clerk oz no. 


B Ori is defined to be an ancient Liberty Clergy, what. 


C One outlawed for Felony was brought to the _ A Man outlawed for 
Bar, and had his Clergy without Purgation. Lib. —ä — 
Intr. 120. Mich. 17 H. 7. Rot. inter Placita Regis. 

D The Benefit of the Clergy ſhall be allowed but The Benefit of the 


: p i 3 Clergy to be allowed 
once, unleſs it be to a Perſon in Orders. mes; ih | 


4 Þ, 7. cap. 13. 

E Jn old Time few Perſons were bred to Learn- ow the Trial of + 
ing, but thoſe who were actually in Orders, Or Clerk or not, was. 
educated for that Purpoſe: And therefore the Trial 
of a Clerk or no was by reading, of which the Court was Judge, and 
not the Ordinary: For if he could not read, the Court would not 
deliver him as a Clerk, tho* the Ordinary claimed him: And if he 
did read, he ſhould be allowed as a Clerk, tho* the Ordinary refuſed 
him. And Reading being the Way of Trial, whether Clerk or not, 
without farther Examination into any other Qualification, all Perſons 
that ſo approved themſelves by Reading were allowed to be Clerks. 
Kel. Rep. 100, 101. 

F Befkoze the Statute of 4 H. 8. cap. 2. Clergy was Before the Statute of 
allowed in Murder; but now by that Statute it is 3,7 flogen ir Clergy 
taken away in Murder, and allowed only in Man- now only in Man- 
ſlaughter. ſlaughter. 
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What Perſons ſhall be . 


excluded from Clergy. 
See 10 & II UM. 3. c. 23. 


Where Clergy is taken 
awayfor ſeveralOffences. 
1 E. 6. c. 12. lett, 10. 


Robbing of a Dwelling- 
Houſe, tho' no Body 
put into a Fright. 


Clergy. 

What Perſons ſhall be debarred and excluded A 
from Clergy, by 10 & 11 V. 3. cap. 23. See Title 
Burglary. 

See in Title Felony, where Clergy is taken B 
_ in ſeveral Caſes, by 1 E. 6. cap. 12. ſect. 10. 
to which Act there is an explanatory Act 5 & 6 E. 6. 
cap. 9. where in ſect. 4. That if any Perſon ſhall be 
found guilty of robbing a Dwelling-Houſe, the 
Owner, his Wife, Children or Servants being in 


any other Part of the Houſe than that where the Robbery is com- 
mitted, and whether waking or ſleeping, ſhall not have his Clergy. 


See alſo the Statute 
of 5 & GE. 6. cap. 10. 
about this Matter. 


See the Statute of 3 & 
4 Wa. & M. cap, 9. 


For Puniſhment of 
Women convicted of 
Felony. 


4 & 5 (a, & M, cap, 
24. ſeit, 14. 


See alſo the Statute of 5 & 6 E. 6. cap. 10. C 
entituled, An A for the avoiding of Clergy from 
divers Perſons. 

See the Statute of 3 & 4 V. &. N. cap. g. enti- D 
tuled, An Act to take away Clergy from ſome Offen- 
ders, and to bring others to Puniſhment. And the 
Puniſhment of Women convifted of Felony, where 
Men have their Clergy. And as to Conviction for 
a Felony after Clergy, this A& was but temporary ; 


but 4 & 5 V. &. M. cap. 24. ſe. 14. continued it 


for three Years from the 13th of February 1692, 
and from thence to the End of the next Seflion of Parliament : In 
which Act there is a Clauſe, ſect. 14. That if any Woman hath been, 
or hereafter ſhall be convi&ed of Felony, for which a Man might have 
the Benefit of Clergy, and upon her Prayer hath it, there ſhall not be 
Judgment of Death againſt her, but ſhe ſhall be burnt in the Hand. 
DTT rl And where ſhe hath once had, or hereafter ſhall 
where a Woman upon Once have, the Benefit of the ſaid Statute, and 
08 4 _ ,0nce ſhall be again convicted of any other Felony, for 
Saure Which a Man might have the Benefit of his Cler- 
gy, ſuch Woman ſhall be, and is hereby, totally 
excluded from having any Benefit or Advantage of the Statute 5 but 
ſhall ſuffer Pains of Death, as if the ſaid Statute 5 not been made. 
This Act was temporary, but made perpetual E 
a by 6 &- 7 W. cap. 14. d Sib 
Burning in the Cheek Hy a Statute made in the ſecond Seſſion of Par- F 
repealed, 5 Ann. ſeſt.2. Iiament 5 Anne, ſo much of the Statute of 10 & 
11 W. 3. cap. 23. which enacts, That inſtead of 
burning in the Hand, to be burnt in the Cheek, is taken away and re- 


pealed, which ſee in Title Felony. 


Burning in the Hand 
to be as formerly. 


To be committed to 
hard Labour, to the 
Houſe of Correction, not 


And it is further enaced, That in Caſe of Theft G 
or Larceny, burning in the Hand ſhall be as for- 


merly, and the Judge or Juſtices before whom ſuch 
Offender is tried and convicted, may give Judg- 
ment, that ſuch Offender be commutted to ſome 
Houſe of Corre&ion or publick Workhouſe within 


leſs than fix Months, 


nor more thantwoYears. the County, City, Town or Place where convicted, 
3 to 
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to remain without Bail ſo long as the Judge or Juſ- 
tices ſhall award, not leſs than fix Months, nor ex- 
ceeding two Years, to be kept at hard Labour du- The Keeper may cor - 
ring all ſuch Time; and the Keeper to give them rect them. ; 
due Correction in Caſe they refuſe or negle& to 
work as they ought to do. 

A Jn Caſe they ſhall eſcape, then, when retaken, The puniſhment for 
their Puniſhment ſhall be doubled. Eſcapes, 

B here any Perſon convicted of ſuch Felony, The Reading as 4 
whereof he formerly ſhould have had the Benefit Clerk taken away. 

of his Clergy, as if this Act had not been made, 
and ſhall pray to have the Benefit of this Act, he Praying the Benefit of 
ſhall not bo required to read, but without reading _ 2d 
ſnall be allowed, taken and reputed to be, and pu- 

niſhed as a Clerk Convict, and ſhall be as effectual to him as if he had 
read as a Clerk. 


C The Benefit thereof cannot be delayed by the Court. Carthew 17. 


Collation. 


Se Laple. 


D 


Ollation of a Benefice ſignifies properly Collation, what. 
the beſtowing of a Beneffce by a Biſhop 
that hath it in his own Gift oz Patro- 
nage, and differs from Inſtitution in this, viz. Jnſtitution into a 
%Lenefice is perfozmed by the Biſhop upon the Pꝛeſentation of ano⸗ 
ther who is Patron thereof, Cowell Title Collation. 


E There is a great Difference between Collation The Difference be- 
and Preſentation ; for a Collation is the giving of prcſen 6 Collection anda 
the Church to the Parſon, and the Preſentation is 
the giving or offering of the Parſon to the Church. 

7 1 Leon. Caſe 307. - | 

ains not Collation gainsnot the 
1 SA a 8 e Patronage from the Marana” iy 


G A Collation never gains the Church, but a U- , 4 Collation gainsnor 
ſurpation doth. Cro. El. 811. pl. 17. — 1 


Colour. 


(390) 


Colour. 


Colour, what. Olour is a feigned Matter which the De⸗ A 
fendant oꝛ Tenant uſeth in his Bar, when 
an Action of Treſpaſs oz an Aſſize is 

brought againſt him, in which he gives the Demandant o2 Plain⸗ 
tiff a Shew that he hath a good Cauſe of Action; whereas in 
Truth he hath not, but only a Colour and Face of a Cauſe : And 
it is uſed, to the End that the Determination of the Action ſhould 
be by the Judges, and not by the Jury; and therefoze Colour ought 
to be Matter of Law, oz doubtful to the Lay-Gents, 5 


What Qualities it Every Colour ought to have theſe Qualities fol- B 
ought to have. low ing: 


1. It ought to be doubtful to the Lay-Gents. As for Inſtance; C 
where the Defendant ſays, That the Plaintiff claims by Colour of a 
Deed of Feoffment, where nothing paſſed by the Deed: This Colour 
is a good Colour, it being a Doubt to the Lay-Gents, whether the Land 
paſſeth by this Feoffment without Livery or no. 10 Rep. 88. 4. b. 

2. Colour, as Cone ought to have Continu- D 
ance, although it wants Effect. As for Inſtance ; 
where the Defendant gives Colour, by Colour of 
a Deed of Demiſe to the Plaintiff for the Life of J. & who before the 
Treſpaſs was dead: This is not any Colour; for this doth not continue. 
But he ought to ſay, That he claims by Virtue of a Deed of Demiſe 
made to him for his Life, where nothing paſſed by that Deed. 

. 3. It ought to be ſuch Colour, that if it were E 
eure effectual would effectual, would maintain the Nature of the Action; 
maintain the Nature of as in Aſſize, to give Colour of Freehold, &c. Dr. 
3 Leyfield's Caſe, 10 Rep. 91. 

The Reaſon of giving The Reaſon of giving Colour in Treſpaſs is, for F 
Colour. that the Defendant's Plea may not amount to the 
general Iſſue: But if a Man juſtifies his Entry for 

Where Colour to be ſuch a Cauſe as binds the Plaintiff or his Blood for 
given, and where not. ever, he ſhall not give any Colour. But if a Man 

pleads a Deſcent in Bar, he muſt give Colour: Be- 
cauſe this binds the Poſſeſſion, and not the Right; ſo that when the 
Matter of the Plea bars the Plaintift of his Right, no Colour muſt be 
given. Bid. 90, 91. 


3 Alſo 


Ought to have Con- 


tinuance. 
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Commendams. 


A Alfo when the Defendant entitles himſelf by the 
Plaintiff, no Colour is to be given. 


B Alſo when a Man pleads to the Writ, or to the 

Action of the Writ, no Colour is to be given. 

C Alſo he who juſtifies for Tithes, ſhall not give 
Colour; for altho' any Perſon ſevers them from 
the nine Parts, yet they belong to the Parſon. 
IO Rep. 91. 4. 

D @TAhere the Defendants juſtify as Servants, no 
Colour ought to be ou to the Plaintiff. Inte. 
1343. 10 Reh. 91. 4. b. 92, &c. 12 E.. 16. b. pl. 17. 

E hen the Defendant doth not make a ſpecial 
Title to himſelf or any other, he ought to give 
Colour to the Plaintiff; but when he pleads a ge- 
neral Plea, or that it is his Freehold, it is other- 
wile. Cyo. Eliz. 76. pl. 35. 

F In Treſpaſs for taking and carrying away twen- 
ty Loads of Wood, the Defendant ſays, that J. S. 
was poſſeſſed of them, ut de bonts propriis, and 
that the Plaintiff claiming them by Colour of a 
Deed after made, took them, and the Defendant 
retook them : And adjudged, That the Colour given 
the Plaintiff makes a good Title to him, and con- 
feſleth the Intereſt in him ; for Colour ought to be 
ſuch a Thing, which is a good Colour of Title, 
and yet is not any Title. Cro. Fac. 122. pl. 6. 

G Concerning giving Colour in Pleading. See 
Dr. Leyfield's Caſe, 10 Rep. 90, 91. 45 112. 
pl. 48. 249. pl. 71. Kielw. 74. a. See alſo Regula 


Placitandi, 72, 73, 74, 75, 264. 
H The Method of giving Colour. 3 Salk. 273. 
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When the Defendant 
entitles himſelf by the 
Plaintiff, no Colour is 
to be given. 

Nor when the Defen- 
dant pleads to the Writ, 
or to the Action of the 
Writ. | 

Nor for a Juſtification 
for Tithes. | 


Nor where the De- 
fendants juſtify as Ser- 
vants. 


Where Colour muſt be 
given, and whete not. 


Colout in Treſpaſs, 
where not good. 


Colour ought to be of 


ſuch a Thing, which is 
a good Colour of Title, 
and yet is not any Title. 


Giving Colour in 
Pleading. 


* 


Commendams. 


1 


I F the Oꝛiginal and Nature of them, ſee at large in the Caſe 
of Commenda, in Davis's Rep. from 79 to 83. See Latch 31. 
and 333, and Vaugh. from Fol. 18. to Fol. 27. 


K @Uhen the King advances the Incumbent to a 


How Commendams came 


greater Dignity, he is the Means to cauſe the A- to be. 
voidance of this Benefice ; and it is an uſual Prac- 
| 5 E rice 


\ 
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Commmiſſion And Commiſſioners. 


tice that the King for the moſt part upon creating of Biſhops grants 
to them to hold their Benefices in Commendam, which is good againſt 
the Patrons, becauſe the Preſentations belonged to him. Cro. Elig. 


527. 


What happens upon 
the Promotion to a Bi- 
ſnoprick. 


The King may grant 
him a Licence retinere. 


This muſt precede his 
Conſecration. 


By an Eccleſiaſtical Perſon's Premoticn to a Bi- A 
ſhoprick, his Wardenſhip of an Hoſpital as well 
as his Benefices, Prebendaries and other Eccleſiaſti- 
cal Dignities become void in Law. Pryn's Hiſtory 
of Popiſh Uſurpations. 5 

The King by his ſpecial Diſpenſation may pre- 
vent their Avoidance, and licence him to retain 
them. Mid. | 

This Licence or Commenda retinere muſt precede C 
his Conſecration as a Biſhop. 1614. 

Commendam retinere, what it is. Carthew 314. D 


B 


By what Commiſſion 
a Judge of Aſſize tries 
a Ule. 


The King may ap- 
point a Deputy Eſchea- 
tor to find an Office af- 
ter the Death of a No- 
bleman. 


The King may ap- 
point a Juſtice of Aſſize 
to go the Circuit alone, 
tho* by the Statute he is 
to have an Aſſociate. 


the King 
Statute to do it. 


Commiſſton and Commillio⸗ 


ners. 


T. E Diſtringas Juratores ig not the Com⸗ E 


miſſion of the Judge to try the Cauſe, 

but it is the Commiſſion of Afſize that 

3 gives him an Authozity to hold Plea of 
ons. 


The King may by his Commiſſion make one or F 
more Deputy Eſcheators to find an Office after the 
Death of a Nobleman, or for ſome other ſpecial 
Cauſe, (Pa ſcb. 24 Car. I. B. R.) For ſuch Offices 
are but Offices of Enqueſt, and may be found by 
ſpecial Commiſſion. 

A Juſtice of Aſſize may have a ſpecial Commiſ- G 
ſion to ride the Circuit alone: But if his Commiſ- 
ſion be general, and according to the Statute, he 
is to have an Aſſociate joined with him in the Com- 
miſſion. (Trin. 24 Car. 1. B. R.) For in this Caſe 


may diſpenſe with the Statute, not being prohibited by the 


Commiſſioners 


A Commiſſionets of Sewers fined and committed, 
for committing of a Man to Gaol without Bail, by 
their Warrant. Cro. Fac. 336. pl. 5. 

B . Commiſſioners of Sewers cannot tax a whole 
Townſhip, but it ought to be done ſeverally and 


proportionably to every Inhabitant. Cro. Fac. 336. 
Pl. 5. 


Commitment and Committitur. 393 


” 


oners 
impriſoned. 


How the Commiſſio- 
ners muſt lay their Tax. 


Commitment and Commit⸗ 


titur. 


See Contempt. 


Ommitment of a Man to Pꝛiſon is the 
At of the Court, and never done with- 
out good Cauſe fo? it. 


D Every Commitment to the Gaol ought to be 
made by Warrant under the Hand and Seal of 
him that commits the Party; and the Cauſe why 
the Party is committed, ought to be expreſſed in 
the Warrant. (Paſch. 23 Car. 1. B. R.) This is 

the true Way of Commitments made by Juſtices of 
the Peace in the Country : But this Court may com- 
mit by Rule of Court, and without the Cauſe in 
the Commitment, 

E Mone ſhall be committed for a Contempt done 
to the Court, if the Contempt doth not clearly 
appear to the Court, either by an Act committed 


Commitment, what. 


All Commitments 
ought to be under Hand 
and Seal; and the Cauſe 
ſpecified in the War- 
rant. Bur B. R. may 
commit by Rule of Court, 
and without mention- 
ing the Cauſe. 


Where there ſhall be 
a Commitment for a 
Contempt. 


in Court, or by Affidavit filed in Court, or by the Party's (upon his 
Examination to Interrogatories) being reported to be in Contempt: 
So tender is the Law of inflicting Puniſhment upon any without an 


apparent Cauſe. 

F How the Commitment of Priſoners is to be. 
See Title Pꝛiſoners. 

G @UTahere a Priſoner is upon an Action committed 
to the Marſhal, a Committitur entred in the Mar- 
{has Book in the King's Bench Office is ſufficient; 

but where a Perſon is committed in Execution, 


2 


Commitment of Pri- 
ſoners. 


How a Priſoner to be 


upon an Action, and 
how upon an Execution, 


there 


Where Commiſſio 
of Sewers were fined and 
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354 Common and Commoner. 
there the Commitritur muſt be entred upon the Roll. 1 Sid. 235. pl. 5. 


1 Keb. 835. pl. 17. Ae 

What to be et for Mhere a ſpecial Authority is given to impriſon, A 
in the Commitment. it ought to be ſet forth in the Commitment. Com- 

. ber. 305. | 

Where the Cuſtom of _ TUhere a Cuſtom is to commit to an Officer of B 
London purſued. the City of London, a Commitment to the Keeper 
of Newgate is ill, if it be not averred that he is 
an Officer of the City of London, where a Commitment may be be- 


fore Indictment, &c. Carthew 343, 344. 
Commitment by a Secretary of State qua talis quod. Skinner 596, C 


597, 598. | 
is a Whether a Commitment for Felony or Treaſon D 
e an Tome to the Tower, New Priſon, or to the Cuſtody of a 


m | 
=> | 4 Meſſenger, be ſuch a lawful Commitment, that an 
Eſcape from thence would be Felony or Treaſon. 
Skinner 599. | 
Commitment to a Commitment to a Meſſenger, ſaid by Holt Chief E 
nn. | Juſtice to be irregular, tho? not void; and that he 


did not approve of ſuch Commitments, except for a ſhort Time, in 
order that the Priſoner might be examin'd, which might be for his Be- 
nefit, for there might appear Reaſon not to commit him. id. 


* * — 


_— 


— 


Common and Commoner. 


Appurtenant and Appendant. 

Appoꝛtionment. 
Diſtrelss. 

Pꝛeſcription. 


Common, what. Ommon is the Right that a Man hath to F 
put his Cattle to Paſture into the G2ound 


that is not his own. 


See 


. 


There are four Manners of Commons : 3 


The ſeveral Sorts of 2 
_y I. Common Appendant. 
Comm 2. Common Appurtenant. 


3. Common in Groſs. 
4. Common of Vicinage. 6 Rep. 60. 4. 2 


Common Appendant, Common Appendant hath its Commencement ,, 
what. thus, viz. When a Lord hath enfeoffed another 


with arable Land to hold in Soccage ; the Feoffee, 
2 to 


* 


N 
| 
8 
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Common and Commoner. 395 
to maintain the Services of his Lord, hath Common on his Waſtes 


for his neceſſary Cattle. 4 Rep. 37. viz. Horſes and Oxen to plow his 
Land, and Cows and Sheep to make Dung for it. 37 H. 6. 34. 


A I. Becauſe he cannot maintain his Cattle without And why it is. 


Paſture. 


2. Becauſe it is in Favour of Tillage. 4 Rep. 37. 


C Common Appendant cannot be had by Preſcrip- It cannot be had by 


tion, but by Uſage Time out of Mind it may. 2 Inſt, Fre{riprtion, but it may 
477. I Inſt. See. I 70. by Uſage. 


D It cannot be for all Manner of Cattle, becauſe For what Cattle. 


Goats, Geeſe, Gc. which are not commonable 
Cattle, are comprehended under Cattle: But this 
is Common Appurtenant. 37 H. 6. 34. %. 


E It hall be only of the Tenant's own Cattle, or For what Cattle, and 


thoſe only with which he manures, dungs, or tills am Levant and Cou- 
the Land. II H. 6. 22. 45 E. 3. 26. And thoſe 5 

only Levant and Couchant. Mitch. 94. Keilw. 123. b. 12 Rep. 66. But 
he cannot agiſt the Cattle of a Stranger. 11 H. 6. 22. %. Br. Common 47. 
See Gate ward's Caſe, Rep. 6. very good Learning, and Directions in the 
Caſe of Commons; and 8 Rep. 78. 5. Weild's Caſe. 


F So many Cattle as the Land to which the Com- What and how many 


mon belongs can maintain in Winter, ſhall be Safe, may Pe Levant 
ſaid Levant and Couchant. Nay 30. See 1 Ventr. 

54. And ſo many Beaſts may be ſaid to be Levant and Couchant up- 
on an Houſe, as may be tied there, and are uſually to be there kept. 
See 1 Ventr. 54. 2 Brownl. 101. per Vaugh. 253. To a common In- 
tent, Cattle cannot be Levant, &c. upon an Houſe. 


G Common Appendant may be to Common after _FromSeveranceof rhe 


the Corn is ſevered, till it is re-ſown. E. NM. B. 180. n till it isre-lown, 
E. And if Part is re-ſown, he may common in 
the Reſidue. Yelv. 185. 2 Brownl. 189. 


H So it may be to Common in a Meadow, after 80 in a Meadow, after 


. f - the Hay carried, tall 
= Eg Rs till Candlemas or Lady-Day, &c. 1) 
* * 3 4. 
So it may be to common for two Years after the E25 wy Tun _ 
Corn cut and carried until re- ſown, and every third the third Year? 
Year per tot' Ann'. 22 A/. 42. 1 Saund. 343, 344. 


K A Declaration that he is ſeized of Land in D. Calc lies for plowing 


and by Reaſon thereof he and all thoſe whoſe E- *f*Þ* Ground where he 
ſtates he hath, had Common of Paſture in E. from * 
the Time the Corn is reaped every Lear, as Ap- 

pendant to his Lands in D. And then he ſays, that the Defendant 
plowed his Land, by which he was diſturbed in his Common. And 
held that the Action well lies. 3 Leon. Caſe 354. Cro. El. 198. 


5 F A Pan 
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May have this Com- 
mon Por thirty Cattle in 
one Place, and twenty 
in another. 


An Inhabitant in a 
Town claims Common, 
what it is. 


How Farmer to be 


taxed. 


To preſcribe. 


One cannot claim 
Common Appurienant 
for Geeſe. 


Where Common Ap- 
purtenant may be gran- 


Common and Commoner. 


A Ban may have Common Appendant for thirty A 
Cant in 12 and to the ſame Land Ca 
mon Appendant in another Place for Part of his 
Cattle. 17 E. 3. 34. b. 

A Pan claims Common, as an Inhabitant in a B 
Town, for all Manner of Cattle; he ſhall have no 
Common but for thoſe Levant and Couchant. 15 
E. 4. 32. as Common Appendant. 

A Farmer is to be taxed for Common Appen- C 


dant, in the Pariſh where the Farm lies. 2 Salk. 
169. | 

One may preſcribe for Common Appendant to D 
his Cottage. Ibid. 


A Pan cannot claim Common Appurtenant for E. 
Geeſe. Plowd. Com. 161. 4. 

A Man preſcribes to have Common Appurtenant F 
to the Manor of B. for all his Beaſts Levant and 


ted over, and where not. Couchant upon it; he grants this Common to A. 
This is naught; for he hath this for the Beaſts Levant and Couchant, 
G c. But Common Appurtenant for Beaſts certain may be granted over. 
Cro. Fac. 15. pl. 19. 


Common Appurtenant, 


what. Cattle certain, as alſo for Cattle ſans Nombre, and 


may be at this Day by Grant or Preſcription. Plow. 
381. Natura Brevium 130. 


A Common granted 
within Time of Memory 
ſhall paſs as Common 
Appurtenant, tho* but 
Part of the Land granted. 


his Succeſſors and Tenants imperpetuum, which 
Prior, &*c. was ſeized of a Meſſuage, and one hun- 
dred Acres of Land in the Vill where the great 
Waſte lay, wherein the Common pro omnibus ave- 
riis ſuis Communicalibus omni tempore anni was granted: And this, tho? 
granted within Time of Memory, was held to be Common Appurte- 
nant to the ſaid Tenement, and may paſs as Common Appurtenant, 
though but Part of the Land be granted. Cro. Car. 482. 

A Man may preſcribe to have Common Appur- 
tenant for all Manner of Cattle at every Seaſon in 
the Year; but it muſt be ſaid Levant and Couchant. 
25 Aſſ. 8. 

A Man may preſcribe to have Common Appur- K 
tenant for his Cattle not commonable, as Hogs, 


| 


Goats, c. Co. Litt. 122. 


CommonA ppurtenant, 
how it may be. 


It may be for Cattle 
not commonable. 


wha what r he pe that hath Common Appurtenant cannot agiſt L 
hn nr. the Cattle of a Stranger. 30 E 3. 27. But ma 


take in Sheep to compeſter his Land. 14 H. 6. 6. 6. 
But he cannot uſe the Common with Cattle which are to ſell. Bid. 


But per Dodderidge : One may uſe the Cattle of a Stranger to agiſt his 
Common. 2 Roll. Rep. 176. 


3 Jt 


Common Appurtenant is good, as well for G 


A Common was granted 2 H. 4. to a Prior and H 


Common and Commoner. 397 


Jf a Man claims Common by Preſcription for 

all Manner of commonable Cattle in the Land of cy Fn nerdy 
another, as belonging to a Tenement; this is a void ; 
Preſcription : Becauſe he doth not ſay that it is for Cattle Levant and 
Couchant upon the Land, to which bi claims it to be Appurtenant ; 
for a Man cannot have Common ſans Nombre Appurtenant to Land : 
And when he claims the Common for all Cattle commonable, and 
ſays not for Cattle Levant and Couchant upon the 
Tenement, this ſhall be intended Common ſans 
Nombre, according to the Words; for there is not any Thing to limit 
it, when he doth not ſay for Cattle Levant and Couchant. See 1 Lev. 
196. 1 Sid. 313, 314. But where a Preſcription is for Common for 
a certain Number of Cattle as belonging to certain Land, he need not 
ſay Levant and Couchant, as where the Preſcription is for Cattle ſans 
Nombre. 2 Mod. 185. 1 Roll. Abr. 401. pl. 4. I Ventr. 163. 1 Mod. 75. 
Cro. Fac. 27. March 83. pl. 137. 

B But where the Preſcription is for Common Ap- „How it mult be by 
purtenant, ſens Levant and Couchant, there a cer- **riprion. 
tain Number of Cattle ought to be expreſs'd. 

12 Rep. 66. March 83. pl. 137. 

C The Defendant preſcribes to have Common ſans _ Preſcription to have 
Nombre for Cattle Levant and Couchant upon his 88 1 
Houſe, cum Pertinentiis. Although Levancy and 8 5 
Cubancy cannot properly be upon a Houſe, but Fertinentiis. 
upon Land only; yet it being pleaded to be upon 
a Houſe cum Pertinentiis, it ſhall be intended to be upon the Ground 
belonging to the Houſe. 8 Rep. 78. b. 79. 4. 

D The Plaintiff brought an Action upon the Caſe; Where a Commoner 
and ſets forth, That he was poſſeſs d of an Houſe mal bring an Action a- 
and Lands in D. and ought to have Common Ap- — > ag n 
purtenant, and that the Defendant dug in the Soil, original Grant. 
and made a Coney-burrow. It was moved in Ar- 
reſt of Judgment, That the Plaintiff had not entitled himſelf to any 
Common, nor to the Land in which it was Appurtenant: But it was 
anſwered and adjudged, that the Defendant being a Tort-Feazor, ſuch 
general Declaration againſt him is well enough. 6 V. & Paſch. 32 Car. 2. 
Rot. 109. B. R. See Danv. Abr. 175. See Title Nuſance. 

E It he who hath Common Appurtenant in forty Common Appendant, 
Acres belonging to twenty Acres, ſells ten of his and 8 
Acres, the Common is not loſt; but if he buy Part ie of Pat. r 
of the forty Acres, it is loſt. Hob. 25, 235. If a 
Man hatli Common Appendant in forty Acres belonging to twenty A- 
cres, if he ſell ten of his Acres, or buy Part of the forty Acres, the 
Common may be divided and appartioned pro Rata. Hob. 25, 235. 
See allo 8 Rep. 79. 

F Common Appurtenant and Common in Groſs How Common Appuy- 
may commence at this Day either by Grant, or omg inGrots may 


elſe by Preſcription. 4 Rep. 38. 


A 


Levant and Couchant. 


: —_ Vx ; 
- 2 ——— — — — — re — . — —— lei N 


Common 


Common in Grofs, 
what it is. 


It cannot be had by 
Preſcription, but by Cu- 
ſtom it may. 


Common by Vicinage, 
What. 


the Commoner mu 


* by 
, * 
. * 
1. — 
-* 
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Common in Goſs is Liberty to have Common A 
without Lands or Tenements in the Soil of another; 
and this may be for Life, or in Fee, and paſſes 
commonly by Grant. Natura Brevium 31, 37. 


I Saund. 343, 346. | 
No Man can have Common in Groſs by Pre- B 

ſcription; but by Uſage Time out of Mind he may. 

2 Inſt. 477. 1 Inſt. Sect. 170. 
Common by Uicinage is where there are two C 

Vills, and the Commons join together ; to prevent 

Suits they intercommon one with the other : But 

ſt put in his Catttle into that Common belonging 


to his own Vill, and not into that Common belonging to the other ; 
and if one Lord encloſes, the other Vill cannot then common. 7 Rep. 


5. 4. h. 
Muſt be by Precription. 


Common of Aicinage ought to be by Preſcrip- D 
tion, and the one may encloſe againſt the other. 


4 Rep. 38. 2. b. Where it is between two Manors, if one Lord en- 
cloſes any Part of his Common, the Common for Cauſe of Vicinage 
is gone. M. 13 Fac. It is a Common Appendant. 7 E. 4. 26. 


How to be pleaded. 


Common not grantable 
but by Deed. 


Grant of a Common 
not within the Statute 
of Ulſes. 


Hogs not commonable, 
and why. | 


Pow to plead Common of Vicinage. See Poph. E 
201. 

A Common cannot be granted but by Deed; F 
neither is a Grant of a Common, or of a Hauen 
within the Statute of Uſes. Hill. 23 Car. 1. inter 


Martin & Moor. 


Dogs are not commonable Cattle: It ſeems they G 
are not commonable by Reaſon of the Deſtruction 
they make in the Common by rooting, and of their 


Unrulineſs in reſpe& of other Beaſts. (Paſch. 1650. B. S.) Yet by 
Conſent of the Commoners amongſt themſelves, it is uſual to put 
Hogs upon Commons and Waſtes. 


Preſcription to have 
the ſole Commonage 
does not exclude the 
Owner of the Soil from 
Paſture or Eſtovers. 


One may preſcribe for 
Common for Sheep in a 
Foreft in the Fence- 
Months. 


But not for Common 
in a Foreſt for Goats. 


The Lord of a Manor 
may not put in a Stran- 
ger's Cattle. 


The Lord of the Soil 
may put in Beaſts of 
Warren. 


A Pꝛeſcription to have ſolam & ſeparalem Com- H 
muniam in certain Lands, does not exclude the 
Owner of the Soil to have Paſture or Eſtovers. 
Vaugh. 251. Co. Litt. 122. à. 

One may preſcribe for Common in a Foreſt for I 
,. in the Fence-Months. 1 Lutw. 81. 3 Lev. 
98. 

But a Man cannot preſcribe for Common in a K 
Foreſt for Goats. 1 Lutw 81. | 

The Lord of a Manor cannot put in the Cattle L 
of a Stranger. Idem 107. 


The Lord of the Soil may put in as well Beaſts M 
of the Warren as other Cattle. Idem 108. 


1 It 


tion. 5 A/. 29. 26 H. 8. 4. And ſhall not be to 
an Houſe. 22 H. 6. 43. But to Arable Land only. 
37 H. 6. 34. 26 H. 8. 4. And may be limited to a 


Common and Commoner. 


A It cannot be created at this Day, nor be claimed 
by Grant. Keilw. 123. b. But muſt be by Preſcrip- 


399 


Common Appendant 
muſt be by Preſcription, 
and to what. | 


Oaly to Arable Land. 


certain Number. 17 E. 3. 27. 34. b. Note, Where the Number is cer- 
tain, there they need not to ſay in their Preſcription, for ſo many 


Cattle to be Levant and Couchant; but where it is 
for Cattle ſans Nombre, there it muſt be ſaid Le- 
vant and Couchant. | 

B A Cuffoin for Inhabitants of a Town to pre- 
ſcribe for Common is illegal and void. See the 
Caſe for Reaſons of it. Cro. Eliz. 262. pl. 25. Cro. 
Fac. 152. pl. 16. They cannot preſcribe to have 
an Intereſt. 

C A Man who hath Common in the Land of ano- 
ther for twenty Beaſts, and releaſes his Common 
for ten Beaſts, the Reſidue remains, but where he 
purchaſeth Part of the Land wherein he hath 
Common, the whole Common is deſtroyed. 4 Leon. 
Caſe 82. See Cro. Elig. 594. 

D A Pan may preſcribe to have Common of Eſto- 
vers to his Houſe; but he cannot preſcribe to ſell 
the Wood, but muſt ſhew that it is to be burnt or 
ſpent in the Houſe. 1 Sid. 354. I Lev. 231. 

E Upon an Agreement to encloſe a Common, Par- 
ties who have Intereſt in the Common, and are 
not privy to the Agreement, ſhall not be bound, 
Chanc. Rep. 48. But they declared that it ſhould 
not be in the Power of one or two wilful Perſons 
to hinder a publick Good. 2 Roll. Rep. 176. 

FA Urit of Admeaſurement of Common lies only 
for and againſt ſuch as have Common Appendant; 
yet upon the Suit all the Commoners ſhall be ad- 
meaſured. F. N. B. 125. but Qu. 1 Roll. Rep. 365. 

G A Common which is of late Times erected, 
muſt be erected by Deed. 3 Nov. 1643. B. S. be- 
cauſe it is a Thing againſt the particular Intereſt 


Where Levant and 
Couchant, and where 
not, 


Cuſtom for Inhabitants 
to have Common, is 
void. 


A Man may releaſe 
Part of his Common. 


But where he pur- 
chaſes Part of the Land, 
the whole Common is 
gone. 


Common of Eſtovers 
to be burnt, not ſold. 


Commoners not privy 
to the Agreement for 
encloſing of a Common, 
ſhall not be bound. 

But one or two wilful 
Perſons ſhall not hinder 
a publick Good. 


For whom a Writ of 
Admeaſurement lies. 


A Common de Novo 
muſt be by Deed. 


of Meum and Tuum, and therefore the Law will ſee that it hath a 


good Foundation to warrant it. 

H ACommoner preſcribes for Common for twenty- 
five great Beaſts from ſuch a Time to ſuch a Time, 
and he juſtified for putting in of a Gelding, and did 
not aver that this Gelding is one of them which 
ſhould common there. Curia. Great Beaſts muſt be 
intended Horſes, Oxen, Cows, &c. And Iſſue be- 
ing joined and found, is well enough, and there 


need not be an Averment that this Gelding was 
5 G 


A Commoner pre- 
ſcribes to put in twenty- 
five great Beaſts, and 
doth not averr that the 
Geldingwas one of them. 


What the great Beaſts 
are. 


It is good enough. 


one 


e 


— 
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400 Common and Commoner. 


one of them, when it is not ſhewn that he put in mere than twenty- 
five great Beaſts. Cro. Fac. 580. pl. 10 ; 
3 Lord of the Soil of the Common may ei- 4 
ſurcharge or encloſe the ther ſurcharge or encloſe an Overplus of a Com- 
Common. mon; that is, ſo much of it as is more than need- 
ful for the Commoners to common upon, in Re- 
gard of the Largeneſs of the Common, and the ſmall Number of 
Commoners, and of their Stock: But if there be not ſuch an Overplus 
of Common, he cannot ſurcharge or encloſe any Part of it: And in 
an Action againſt the Lord fer ſurcharging, the Surcharge muſt be 
ſhewn particularly, viz. How much Land, and how many Common- 
ers: But againſt a Stranger the ſetting forth generally 1s ſufficient. 
2 Mod. 6, 7. But the Lord may licence a Stranger to put in his Cat- 
tle, if he leaves ſufficient for the Commoners, otherwiſe not. 2 Mod. 
6, 7, 275. But where the Lord encloſes, and leaves not ſufficient 
Common, the Commoners may break down the whole Encloſure. 
2 Inſt. 88 Note, It muſt be in the Day-time. See Title Mofantur.. 
But the Lord cannot licence the erecting of a Warren of Conies upon 
the Common, for this would be in Prejudice of the Commoners. But 
where there is an Overplus of Common, there the Surcharging or En- 
UB. 2. £096 46, cloſure can be no Prejudice to them. See Stat. v 
Merton, cap. 4. Weſt. 2. cap. 46. Stat. de Merton, cap. 4. 2 hl 
86, 87, 475. Vaughan 256, 257. | 
The Lord may com- The Lord ſeized of the commonable Waſtes, 
mon with the Com may feed the Common per Mie G. per Tout. 18 E.3. 
Alſo may by Preſcrip- 43. So a Lord may by Preſcription (but not with- 
tion agiſt Cattle of out) agiſt the Cattle of a Stranger. 30 E. 3. 27. 


war Dn ——— A Cuſfom was alledged for cuſtomary Tenants © 
the Lord, held not to be to have ſolam & ſeparalem Paſturam, excluſive of 


good. the Lord. The Court thought, that unleſs the 
Lord had ſome Part of the Waſte appropriated to 
himſelf, it is a void Cuſtom, notwithſtanding the 
Caſe of North and Coe. "_— 7W. B. R. Note, 
Commoners cannot [It is againſt the Nature of the Word Common, to 
exclude the Lord. exclude the Owner of the Soil, it being implied in 
J the firſt Grant. Co. Litt. 122. 4. 
Where a Lord who In what Caſes the Lord who encloſes a Foreſt, D 
8 Thale, Chaſe, &*c. may exclude the Commoners from 
c. may exclude Com- 5 
moners, and where not. having of their Common there, and in what not. 
8 Rep. 136. b. 138. 
Where and how an Avowzy for Damage Feaſant in his Common, E 


Avowry can be made ; 
for Damage Feaſant in and entitles himſelf to Common in Loco quo, Oc. 


his Common. but alledges not any Damage to himſelf, viz. That 

he could not have or enjoy his Common tam amplis 
noco, Gi. For without a particular Damage he cannot diſtrein a Stran- 
ger's Cattle, no more than he can have an Action on the Caſe. And 
in all Actions upon the Caſe, ſpecial Damages muſt be alledged. 3 Lev. 
104. 9 Rep. 111, 112, 113. 2 Mod. 6, 7, 275. 


3 One 


Common and Commoner. 401 


A One Commoner cannot diſtrein the Cattle of One Commoner can- 


another Commoner with him, but he may diſtrein 
the Cattle of a meer Stranger, who hath no Pre- 
ſcription of Right. Lnutw. 1240. Hob. 72. 9 Rep. 
111, to 113. Neither can they diſtrein the Cattle 
of the Lord. 2 Leon. Caſe 254. But Cro. Fac. 208. 
pl. 1. By the better Opinion of the Judges, where 


not diſtrein the Cattle 
of another Commoner, 
nor of the Lord, vu: tie 
Cattle of a Stranger he 
may. | 


it 1s a ſtinted Com- 


mon, and he puts in more than his Stint, they may be diſtreined Pa- 


mage Feaſant by a Commoner. 

B Although Commoners have a Cuſtom to make 
Surveyors of their Fields, and that they might di- 
ſtrein Damage Feaſant, yet that ought to be in the 
Name of him who hath the Freehold, and of {ome 
Commoner, but not in his own Right; and ſo 
ought the Common Pounder. But that cannot be 
a good Juſtification to make an Avowry to have a 
Return. Cr9. Fac. 435, 436. pl. 6. 

C Commune Nocumentum ſhall be reform'd at 
the Suit of the King, and Privatum Dampnum hall 
be reformed by Action at the Suit of the Party 
grieved; and a Treſpaſs made to ſeveral Commo- 
ners is Privatum Dampnum, and not a Common 
Nuſance. 9 Rep. 113. 4. 

D The Lord of the Soil ſhall have Treſpaſs in the 
Waſte or Common, but the Commoner ſhall not 
have it; but ex conſequenti, viz. the Loſs of his 
Common, or that he cannot have the Enjoyment 
of it. 9 Rep. 113.4. 2 Mod. 6, 7, 275. 

E A Commoner cannot kill the Conies of the 
Owner of the Soil; for the Coney is a Beaſt of 
Warren, and profitable, as Deer are, and not to be 


compared to Vermin ; therefore the keeping of 


them is lawful, and the killing of them unlawful. 
Cro. El. 876. pl. 1. See Telv. 105. Go. Fac. 195. 
See Title Conies. 

FA Commoner cannot deſtroy Conies or Coney- 
Burrows upon the Common. Cro. Fac. 229. pl. 7. 

Shack is a Common to be taken in Common 
Fields from the Time that the Corn is carried off, 


Tho' Commoners may 
make Surveyors, d di- 
ſtrein Damage Feaſant, 
by it ought tote in he 

dame of the Lord, or 
ſome Commoner nt in 
his own Right. 

Nor as Fouiicer. 

Where there cannot 
be a Return avcriorum. 


A Common Nuſance 
mult be reformed ar the 
King's Suit; a private 
Nuſance at the Commo- 
ner's Suit. 


Where the Lord ſhall 
have the Action, and 
where the Cummoner. 


A Commoner can't 
kill the Lord's Conies 
upon his Soil. 


He is only to take his 
Common with the feed- 


ing of his Cattle, 


He can't deſtroy Co- 
nies or Coney- Burrows. 


Shack, what Sort of 
Common it is. 


until reſown; and is in the Nature of Common Appendant or Appur- 
tenant; and although ſome of the Lands be incloſed, yet after the 
Corn is gone it ſhall be uſed for Common, until reſown. 7 Rep. 5. 4. b. 


H A Commoner may abate Hedges erected upon 


A Commoner may 


the Common, for he doth not thereby meddle pull down Hedges. 


with the Soil, but pulls down the Erèction. 2 Mod. 
65, 66. Litt. Rep. 38. 


But 
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Common Appendant 
not extinguiſhed by Sale 


of Part. 
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But where a Commoner intermeddles with his A 
own Land, by ſelling of it, this ſhall not turn to 
his Prejudice; and the Alienee and Leſſee of Part 


ſhall have Common for all Cattle Levant and Couchant. 8 Rep. 79. 


Parol Seifin delivered 
by the Sheriff, is a good 
Seiſin. 


What a Commoner 
may do upon the Com- 
mon, and what not. 


Where the Lord may 
approve, and where not. 


Merton, cap. 4. 
How to be tried. 
How to proceed where 


Fences are broken down 
Nottanter. 


Ik a Man recovers a Common, and the Sheriff B 
upon a Writ of Seiſin comes to the Place, and by 
Parol delivers him Seiſin: This is a good Seiſin to 
have an Aſſize. 22 A/. 84. 6536 

A Commoner cannot cut Buſhes, &c. which im- C 
pair the Common, unleſs by Preſcription. Bridg. 
10. Godb. 182. For if he makes any Thing 
Novo in the Land, he is a Treſpaſſer; but he may 
amend or reform a Thing abuſed, as to dig down 
Mole-Hills, or fill up Holes. 1 Brownl; 208. 

By the Stat. of Merton. cap. 4. the Lord may D 
approve his Common, leaving ſufficient for the 
Commoners, otherwiſe not; which Matter ma 
be tried in a Writ of Aſſize, or Action of Treſpaſs. 

2 Inſt. 85, 86. Vaugh. 257. Or if the Lord encloſe 
any Part, and leave not ſufficient Common, the 
Commoners may in the Day-Time break down the 
whole Encloſure. 2 Inft. 99. But if it be broken 
down in the Night by Perſons unknown, the Four 


or Five next adjacent Villages ſhall be proſecuted in the Crown-Office 
for the Repair of the Fences, although the Encloſure is not juſtifiable 


by the Lord. See Title Noftanter. 


Who may approve, 


and who nor. 


Where a Writ of Ad- 
meaſurement lies 373 


How to plead when 
he is to have Common 
from the Time the Corn 
is reaped and carried a- 
way til reſown. 


Traverſe good. 


Who may approve, and who not. See Danv. FE, 
Abr. 808, 809. 

No Writ of Admeaſurement lies againſt a Com- F 
moner, ſans Nombre. F. N. B. 125. D. But the 
Tenant may diſtrein his Cattle. 1 Saund. 345. 

A Man preſcribes for Common after the Corn G 
reaped and carried away until reſown : He muſt 
ſhew when the Corn was reaped and carried away, 
and when the Field or any Part thereof was reſown; 
for he being contined in what Time to have his 
Common, he muſt ſhew that he is within the time. 
Cro. Fac. 637. pl. 6. 

Where there was a Preſcription for Common H 
Appurtenant, and the Defendant traverſes that they 


were the Cattle of the Plaintiff, Levant and Couchant upon, exc. the 
Traverſe was . good upon a Demurrer; for not only the Le- 


vancy and Couc 


* is the Meaſure of this Common, but the Pro- 


perty of the Party likewiſe. Skinner 137. 


What Title ſufficient 
for a Commoner to ſet 
forth in an Action for 


a Wrong. 


Plaintiff declares that he was poſſeſſed of a Te- | 
nement and a Piece of Land to which he ought 
to have Common for his Beaſts, Levant and Cou- 


chant upon his Tenement in, Gc. and that the 
3 Defendant 


Common and Commoner. 403 


Defendant had entered and made divers Holes in the Lands, and 


ſtored them with Conies, fo that, &c. the Defendant. demurred to 


the Declaration, Judgment for the Plaintiff in C. B. and a Writ of 


» 
x 
' 


B 
C 


D 


E 


Error brought, and Error aſſigned that the Plaintiff had not entitled 


himſelf to this Common, but only ſaid poſſeſionar” fuit, and habere 
debuit; but the Action adjudged to be well brought, it not appearing 
that the Defendant was in Poſſeſſion, but only a Tort Feaſor. Skin. 
621. | 4 e | : 
A Commoner cannot juſtify the diſtraining the Whether a Commo- 
Beaſts of another Stranger on his Common, with- er may nultify. 
out ſhewing how he is damnified in it. 3 Salk. 194. 

Dow a Copyholder ſhall make Title to Common Copyholder. 
within or without the Manor. 2 Salk. 170. 

Where it is out of the Manor, tho' he fran- The like. 
chiſe his Copyhold, the Common remains. Salk. | 
I7I. Pay & TTY" 
But where *tis within the Manor, it belongs to Infranchiſement. 
his Eſtate, and Infranchiſement extinguiſhes the 
Common. 2 Salk. 171. 366. 


Common Barretoꝛ. 


Common Barretoz is a common Po. | What is Common 
ver, and Exciter 02 Maintainer of Te 
Suits, Quarrels, oz Parties, either 
in the Country oꝛ in Courts. 8 Rep. 

36, 37. a. Cro. Car. 192. pl. 1. 


F Jn Courts of Record and County-Courts, Hun- In Courts. 


G 


H IE. In the taking and detaining of Poſſeſſion of Houſes, Lands or 


I 


dred-Courts, and other Inferior Courts. Bid. 
I. In Diſturbance of the Peace. In the Country. 


Goods, which are in Queſtion or Controverſy, either by Force, or 
Subtilty and Deceit. Bid. 

III. By falſe Invention, and ſowing of Rumours, and Reports, mak- 
ing Diſcord amongſt the Neighbours; all which are proved by the 
Words of the Indictment; which ſee, 8 Rep. 36, 37. b. 


K If a Man proſecutes an infinite Number of A Man who only pro- 


Suits which are his own proper Suits, this doth ſecutes his own Suits, is 


not make him a Barretor; for if thev are falſe, the not a Common Barretor. 
5 Defen- 


—— 2 egy een oe er. \ 


404 | Compulſion, 
Defendant ſhall have his Cofts :- But it is he that ſtirs up Suits amongſt 
his Neighbours is a Barretor. 8 Co. 37. b. See 3 Mod. 97, 98. 3 Inſt. 


17 Jo | ls d | 
co Solici A Common Solicitor 1s a Common Barretor, A 
* Barretor. @ and may be indicted for it : Becauſe it is no Pro- 
feſſion in Law, per Coke Trin. 14 Fac. Oliver & 
Blanchflower. | | 


An Indiftment for An Indi&ment for common Barretry was reverſed B 


Barretry reverſed for * 1 vo 
want of contre — for omitting contra pacem. Cro. Fac. 527. pl. 4. 


— — 
:  } 


Compulſion. 


See Evidence. 


ONE hall be compelled by Law to ſhew . 
any Thing which by or declare any thing, of which by com- 
common Intendment a mon Intendment, he cannot have Know- 
In ledge. 38 H. 6. f. 3. Mich. 22 Car. 1. B. R. 
85 For the Law will not ſuppoſe foreign Intendments 
and remote Poſlibilites, for the Benefit of any Perſon. 


The Law will not 
compel the Diſcovery of 


Concoꝛd, See Accozd, 


Condition. 
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Condition. 


Covenant. 
Condition Pꝛecedent. 
Expolition of Moꝛds. 
Limitations. 

Non Dampnitficatug, 
| Pleas, 
| Replications. 


* 


Ondition is a Reſtraint annexed and joined 
to a Thing: So that by the Non-per- 
fozmance, oz not doing of it, the Party 

to the Condition ſhall receive Pꝛejudice; and by 

of it, ſhall receive Advantage. 


B There is a Difference between a Condition which 


is annexed to an Eſtate ſubſequent, and a Limitation 
ſubſequent, which is annexed to an Eſtate preſently 
veſted. Hil. 22 Car. 1. B. R. The Difference is in 
Reſpe& of their different Operations upon the Eſtate. 


C ACondition cannot be reſerved or made but on 


the Partof the Leſſor, Donor, or Feoffor. Dyer 6. pl. 2. 


D A Condition is to bind the Eſtate, and to run 


with it in whoſoever Hands the Eſtate ſhall come. 
Eft modus donationis, & cujus eſt dare ejus eſt diſ- 
ponere. Litt. Rep. 128. 


E hen a Condition in a Deed is created, the 


Law ſays that it ſhall be taken favourably for him, 
who is to perform it. 4 Leon. Caſe 161. fol. 70. See 
much good Matter there. 


F A Condition in a Will, ec. is a Thing odious 


in Law, which ſhall not be created without ſuffi- 
cient Words. 2 Leon. Caſe 40. 


G In all Caſes where after a Condition an Inte- 


reſt is limited to a Stranger, it is not a Condition 
but a Limitation. 1 Leon. Caſe 362, Fol, 260. Cro. 
El. 205. 


The Nature and Ef. 
fect of Condition. 


the Perkoꝛmante 


Difference between 4 
Condition annexed to an 
Eſtate ſubſequent, and a 
Limitation ſubſequent 
annexed to an Eſtate 
preſently veſted. 


Who can make a Con- 
dition. 


A Condition binds 
the Eſtate in whoſoever 
Hands it comes, 


How a Condition in 
6 £908 ſhall be conſtru- 
E * f 


A Condition in a Will 
is odious in Law. 


Where a Condition 
and where a Limitation. 


The 


406 Condition. 

The Nature of a Con- The Nature of a Condition is to draw back the A 
_ and of a Limita-· Eſtate to the Feoffor, Donor or Leſſor, but a Limi- 
& tation carries the Eſtate further. 1 Leon. Caſe 400. 
fol. 299. Moore fol. 292. Only three Conditions which ſhall excuſe, 
to wit, againſt Law, repugnant, and impoſſible. Lit. Rep. 137. 


Where 2 Condition,  CUhere- an Eſtate is deviſed to the Heir, upon B 


and where a Limitation. Condition that he pay ſo much to F. S. this ſhall 
* not be conſtrued to be a Condition; for if ſo, none 
but the Heir at Law can enter for a Condition bro- 
ken: But it ſhall be conſtrued to be a Limitation, and then upon Non- 
payment of the Money the Eſtate ſhall ceaſe. Cro. El. 204, 205. 
Of Conditions which Ok Conditions which defeat Eſtates, ſee at large C 
defeat Eſtates. 2 Rep. from 70 to 82.4. 
F The _ . l The four Incidents that a Condition to create D 
10 creare an Eftare muſt an Eſtate ought to have. 8 Rep. 75. 4. 
have. 
I. It ought to have a particular Eſtate, as a Foundation whereupon E 
the Encreaſe of the greater Eſtate ſhall be built. 
II. That ſuch particular Eſtate ſhall continue in the Leſſee or Gran- F 
tee, until the Increaſe happens. | 
III. This muſt be at the Time that the Contingency happens, or it G 
ſhall never veſt. 
IV. The particular Eſtate and Encreaſe muſt take Effect by the H 
ſame Deed, or elſe by ſeveral Deeds delivered at the ſame Time. 8 Rep. 
5. 4. 
3 a Condition here a Condition annext to the Gift of a J 
annext to a Portion ſhall Portion ſhall defeat the Portion, and where not. 
defeat it, and where not. Chanc. Rep. 22, 
How Conditions of ow Conditions of Bonds are to be pleaded to K 
— — . gs be l where Money is to be paid, or ſome 


aid, or ſome collateral collateral Matter to be done. Keilw. 74. b. 75. 4. 
latter to be done. 


Debt upon a Bond to In Debt upon a Bond, condition'd to fave the IL. 
fave harmleſs; he pleads Plaintiff harmleſs concerning ſeveral Mariners Tic- 
Saved, and ſays not how. Lots delivered to the Defendant: The Defendant 

pleads, That he ſaved him harmleſs, and doth not 
ſay how. It is good upon a general Demurrer, but naught upon a 
ſpecial Demurrer. Lutw. 428. See Cro. El. 916. pl. 6. See Cro. Face 
165. pl. 1. and 340. . 1 1 . 
here the endant pleads Fertormance of M 
I. rg Articles to a Condition of 7 Bond, he muſt plead 
the whole Articles, and not omit any Part; and 
then ſay, Que ſunt omnia, Oc. 2 Lev. 1 17. 
A Condition to exhibit A Bond 4 to exhibit a true In- N 
dme ein eee: Ventory; the Defendant pleads quod performavit 
_—— — 20 3 this is an ill Plea: Bernd Fa = to 


plead a ſpecial Performance. M. 8. W. 


- 


Whete 
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i A 7ahere. the Condition of tile Bond is, to make : 
ſuch Farther Afurance-as Counſel ſhall adviſe” (and fine 27 . Cen. 


doth not ſay, as Counſel learned in the Law ſhall tion, 10 make ſuch fur- 
ther Aſſurance as Coun- 


adviſe) upon an Iflue of Conſilium non dedit Advi- ſel hall adviſe. 
ſamentum; it was given in Evidence, That a Draught 5" 
was adviſed, and drawn by a Scrivener, and held to be a Performance 
of the Condition, per Chief Juſtice Scroggs, | 
B Note, It is on the Obligor's Part to do ſuch Act The Obligor muſt 


as will be a Performance of the Condition. Cro. take Care to perform 
the Condition. 


El. 716. pl. 41. See Cro. El. 872. pl. 8. 
C A Condition not to trade in a particular Place A Condition of a Bend 
is void; but a Promiſe upon a good Conſideration got o trade in a particu- 


for it, is good. 3 Lev. 242, 243. 2 Leon. Caſe lar Place, is void. 
259. 

D A Condition of a Bond, not to buy Sheeps- Condition of 8 
Feet, & c. of any other but A. B. and C. D. and to reitrain Trade, is 
not to buy above ſuch a Quantity, is void. Show. ws 


Rep. 2. 

E {there a Bond or Promiſe reſtrains the Exerciſe , Where a Bond to re- 
of Trade, altho' in a particular Place only, yet if 2 is goc d, 
there be no Condition for it, it is void; but if there ; 
be a Condition, as afligning of a Shop, Gc. there it is good, Aleyn 67. 
But if the Reſtraint be general throughout England, tho' there be ſuch 
a Conſideration, it is void. 


F Ik a Bond is void by Act of Parliament, tho* Difference between a 
- Bond void by Statute, 


it appears by the Condition to be a good Bond, and by Common T. 

yet by averring in pleading the unlawful Condi- e 
tion on which it was given, the Bond may be avoided; but nothing 
contrary to a Bond can be averred to make it void at the Common 


Law. Show. Rep. 3. 

; GC Altho' a Condition comprehends two ſeveral _ A Condition in the 
Things in the Disjunctive of two ſeveral Natures ; 1 
the one, of Rent iſſuing out of Land incident to in the whole. * 
the Reverſion, and may be ſuſpended by meddling 

with the Land; and the other, collateral Matter to the Land, which 
cannot be ſuſpended by a Redemiſe; yet they are not ſeveral, but one 
entire Condition, which refers to two Branches; and therefore being 
ſuſpended in Part, is ſuſpended in the whole. 4 Rep. 52. b. 

1 H Mhere a Condition of Bond confiſts of two Condition in the Dis- 
7 Parts in the Disjun&ive, and both Parts are poſſi- — 

ble 1 of the Bond, and l one 3 

of them becomes impoſſible by the Act of God: One Part becomes im. 
The Obligor is not bound to , ths the other Ba 0 
Part; for the Condition is made for the Benefit 


of the Obligor, and ſhall be taken beneficially for him. 5 Rep. 21. bs 
22. 2. Lutw. 693, 694. | 


51 When 


A Condition of two Uhen a Condition conſiſts of two Parts, and A 
ron . the one is poſſible to be performed, and the other 
other not; if the polli- not, this is a good Condition 3 and if he perform- 
„ — eth that Part which is poſſible, it ſufficeth ; but if 
ir is impotible, irisvoid. the Condition be altogether impoſſible, it is void. 

Cro. El. 780. pl. 14. 

Where the Condition Where the Condition of a Bond is againſt Law, B 

1 eras Bond the Bond is void. Cro. El. 529. pl. 58, 530. 
* N 1 van. _ The Condition of a Bond to make ſuch a ſuf. C 
3.870 do n A. ficient Diſcharge as A. B. ſhall think fit: For that 
A. B. is a Stranger to the Condition, and the Con- 
dition is for the Benefit of the Obligor; he hath taken upon him 
to perform it at his Peril, and is bound to procure it to be done. 

Rep. 23. 6. 
: | is Apon a Redemiſe of Part, altho' there is no D 
„„ yo Entry by Virtue of the Redemiſe; yet the Rent, 
ir; yer the Rent is ſu- by Virtue of the Redemiſe before any Entry, is 
Oy ſuſpended. 4 Rep. 52. 

How it is where the It Was ſaid by Catlin Chief Juſtice, that as to E 
N there is a Diverſity where the Words 
Terme mal cc ine are that the Leaſe ſhall be void, or that the Term 

ſhall ceaſe; for if it be that the Term ſhall ceaſe, 
then upon the Breach it is immediately ended without Entry. Dali- 
ſon 114, 115. See Co. Car. 511, 512. and Title Acceptance, 
3 Rep. 64. b. C9. Litt. 215. 4. 

How it is where the here the Words of a Leaſe are, that for the F 
Words are, that the doing cr not doing of ſuch a Thing, the Leaſe 
Leaſe ſhall ceaſe, or that ſhall ceaſe : Here the Grantee of the Reverſion ma 
3 hall be a Ren. by the Common Law take Advantage of the Breac 

of ſuch a Condition: Contra where the Condition 
is conceived in the Words of Re-entry. 1 Leon. 61. See Cro. Car. 511. 


pl. 6. 513. and Title Acceptance. 3 Rep. 64. b. Co. Litt. 215. a. 


were a Leaſe is void Thete is a - 
vhs 9 — pa und nexed to a Freehold and a Condition annexed to 


where not. 2 Leaſe for Years: For if a Man makes a Leaſe for 
Life upon Condition; here, if the Condition be 

broken, the Eſtate which cannot begin without Ceremony, vis. Live- 
„being a Freehold, can't ceaſe without Ceremony, viz. Entry; and 

of pov is not void 'till Entry; but in Caſe of a Leaſe for Years, 
there it is ipſo > ago void without Entry upon the Breach of the Con- 
dition; and of a void Thing, a Stranger may take an Advantage, but 


not of a voidable Eſtate by Entry. Co. Litt. 214. 6. 
Where the Words of a Condition are, That H 
Where an Eftate can- the Eſtate ſhall ceaſe and be void, being an Eſtate 
of Inheritance in Lands, it cannot ceaſe or be 
void before it be determined by Entry. Co. Litt. 


379. As 


not ceafe without Entry. 


Jf 


Diverſity between a Condition an- G 
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Jf a common Perſon will impeach one for a 
Condition, he muſt ſhew the Non-Performance of 
it. Litt. Rep. 139, 

A Leaſe upon Condition that the Leſſee or his 
Aſſigns ſhall not alien without Licence; yet when 


the Leflor licenſes the Leſſee to alien, he ſhall ne- 
ver, by Force of the Proviſo, defeat the Term 
which is abſolutely alien'd by his Licence; fo that 
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How to impeach a 
Condition. 5 


Leaſe upon Condition 
not to alien without Li- 


cence : If the Leffor i- 


cenſes, it is ſufficient for 
the whole Term, 


hereby he has diſpenſed with all Alienations to be made, afterwards. 


4 Rep. 120. | 

There a Leaſe is made to three, upon Condi- 
tion that they, nor any of them, ſhall not alien 
without Licence, and afterwards one aliens with 
Licence, and the others without: Adjudged, That 
the Condition being determined as to one (by the 
Leſſor's Licence) it was determined as to the reſt. 
4 Rep. 120. 4. 

A Condition being entire, cannot be ſevered by 
the Act of the Parties. Ibid. 120. b. 

The Condition of a Bond is, That a Man ſhall 
grant all his Lands in B. in the Tenure of FJ. S. 
The Defendant may ſay, That he hath not any 
Lands there : So if a Man be bound to be nonſuit 
in all Actions that he hath in Com. Banco, he may 
ſay, That he hath no Action there. But other- 
wiſe it is if the Words of the Condition be parti- 
cular, viz. to be nonſuited in a Formedon. 2 Rep. 
33. b. 34. 4. | 

A Bond was conditioned to T 2 ſuch Sums, 
that he is to pay by his ſeveral Writings Obliga- 
tory, then the Bond to be void. It is no Plea to 
ſay that there were not any Writings Obligatory, 
obliging him to pay any Sum, becauſe it is repug- 


nant to the Condition, and alſo an Eſtoppel. Da- 


G 


H 


liſon. 28, pl. 2, 

When a Grantee upon Condition is to make an 
Eſtate to the Grantor, and no Time limited for it; 
he ſhall have during his Life to do it, unleſs 
haſtened by Requeſt : But if the 'Grantee dies be- 


Condition that they, 
nor either of them, ſhall 


not alien without Li- 


cence; one aliens with, 
and the other without 
Licence; the Condition 
is determined. 


An entire Condition 
cannot be ſevered. 


The Condition of a 
Bond to grant all his 
Lands; where he may 
ſay, That he hath no 
Lands. 


Where Things are 
General, and where Par- 
ticular. 


The Condition was 
to pay all Bonds, Or. 
the Defendant is eſtop- 


d to ſay there were no 


What Time to per- 
form the Condition, 
where none is limited. 


fore it is done, it is a Forfeiture of the Condition. 2 Rep. 78. b. 79. 4. 
See much good Matter in the 6 Rep. 30, 31. to this Purpoſe; and 


when local, and when tranſitory. 
When the Law appoints a * to do a Thing 
during his Life, he ought at his Peril to ſee it per- 


formed; otherwiſe the Bond is forfeited. But when d 


a Man hath an Election to do ohe Thing or another 
before a certain Time, and by the Act of God it is 
become impoſſible that he ſhould perform the one, 
the Law ſhall excuſe the other. Cyo. El. 399. 


2 


Where a Man is to 
do a Thing during his 
Life, he ought to fee it 


one. . 
But when he may do 
one Thing or another ; 
if by the Act of God one 
Thing can't be done, he 


is excuſed for the other. 


Pow 
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How the Law came to be altered in the Caſe of 4 


Bonds for Performance | m 
* 2 „ Bonds conditioned. for the Performance of Cove- 
9e. cap. 10. _ l | 
nants, ſee Title Covenant. | 1 
How to aſſign a Brach A Bond was enter'd into, with Condition for 8 
upon. a Bond, for quiet quiet Enjoyment; the Defendant pleads, That the 


ae. \ Plaintiff enter'd, and might have quietly enjoyed; 


5 the Plaintiff replied, That he was outed by J. S. 
This Replication is naught; becauſe he did not ſay that J. S. had a 
good Title. Vangb. 121, 122. 8250 ent 0 
8 A Bzeach of the Condition of a Bond was aſ- 
ing en ſigned in the Recovery by Verdict in Ejectment 
what Title the Recove- upon a Leaſe made by A. B. and doth not ſhew 
vo e What Title A. B. had to make that Leaſe, but only 
avers that he had a good Title, and doth not ſay that he had a good 


and Eigne Title before the Leaſe; and therefore naught, tho' after 


Verdict upon a collateral Point. Co. Fac. 315. pl. 17. 


How to plead, where 
ſome are in the Nega- 
tive, and (ſome in the 
Affirmative. 


How when the Ne- 
gatives are againſt Law, 
and the Affirmatives 
lawful. 


How where ſome are 
void, and others not. 


Where a Condition 
of a Bond ſhall be ſaid 
to be againſt Law, and 
where not. 


Where a Condition is 
to acquit and diſcharge, 
it mult be ſhewn how. 


Where there are in Indentures Covenan's in 


the Negative for Non-Feaſance, and in the Affir- 


mative for Feaſance; there the - Defendant is to 
lead ſpecially to the Negatives, that he hath not 
0 them; and to the Affirmatives, that he hath 
performed them. | 
When the Negatives are againſt Law, and the 
Affirmatives lawful, there he may plead Perfor- 


mance generally; and the Court is to take Notice, 


that the Negatives are againſt Law. 

When ſome Covenants are void by the Common 
Law, and others not void, the Bond ſtands good 
for thoſe that are good, but not for the other. 
Hob. 13. in Margine. 

Where a Condition of a Bond ſhall be ſaid to be 
againſt Law, and that therefore the Bond is void, 
the ſame ought to be intended where the Condi- 
tion is expreſly againſt Law in expreſs Words, 
and not for Matter out of the Condition. 1 Leon. 
73. Caſe 99. ; | | 1012 

The Condition of a Bond was, That if the De- 
fe ndant acquitted, diſcharged, and ſufficiently ſaved 
harmleſs the Plaintiff from all Bargains, Incum- 
brances and Charges, that then, G. The Defen- 


dant pleaded that he ſaved him harmleſs from all Bargains, & c. but 
did not ſhew how he had diſcharged him ; it was naught. Cyo. Fac. 


165. pl. I. 
Where a Man is bound 


to acquit another, he 


muſt get a Diſcharge. 


Where a Man is bound to acquit another of! 


ſuch a Debt or ſuch a Suit, it's not ſufficient to 
ſave him harmleſs ;, but he muſt procure a ſufficient 
Diſcharge. Cro. Fac. 340, 165. | 


3 But 


D 


E 


F 


H 


ee 


r 


Condition. 

A But where a Condition is to ſave harmleſs, the 
Defendant may either plead ſpecially how he hath 
ſaved harmleſs, or elſe Non e ee without 
ſnewing how; becauſe he pleads in the Negative. 
Cro. Fac. 363. pl. 24. | 

B here there is a Condition in a Leaſe to be 
void, if 101. be not paid at a certain Day, the 
Grantee of the Reverſion ſhall not enter if the 10 J. 
be not paid; becauſe the Condition is collateral, 
Moore Caſe 1228. Fg | 

C There are ſeveral Reſervations in a Leaſe, and 
ſeveral Conditions for Re- entry for Non-payment 
of the Rent : Adjudged that the Demiſe ſtands 
joint and entire, and fo doth the Condition, not- 
withſtanding the ſeveral Reſervations of the ſeveral 
Rents. Moore Caſe 241. 

D Ik an Uſe be limited to certain Perſons, until 
A. ſhall come from beyond Sea, and attain his Age 
of 21 Years, or die; if he doth not come from 


beyond Sea, or attain his full Age, the Uſe ceaſes. 


Co. Litt. 225. a. 

E here a Condition of a Bond is to do a colla- 
teral Thing, the Acceptance of another Thing can- 
not diſpenſe therewith. CY. El. 458. 

F A Condition to pay 30 J. as ſoon as A. B. and C. 
ſhould come to Twenty-one; he pleads Payment 
tam cito as they came to Twenty-one, but ſhewed 
not when they came of Age, nor Time of Pay- 
ment : And held to be naught. And per Coke. A 


G A Condition to pay is intended preſently. 
Comber. 445. 
H A Condition to do any Thing againſt Law is 
void, and the Bond is ſingle. Ibid. 246. 
I There the Condition of a Bond is to pay, Gc. 
according to the Intent of a Covenant in an Inden- 


tiel Indentur. Did. 377, 397. 

K Condition to pay on the Birth of his firſt Child 
by his Wife, or other Woman, and held good. 1b. 37. 

L Condition of a Bond miſtaken amended by a 
Decree. Ibid. 62. 

M Condition of a Bond was, if the Ship be hin- 
der'd by Streſs of Weather, or Leakage, fo that 
ſhe return not; the Ship is drowned, this was 


- — 
. o unh 
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5 K 


held an Hindrance within the Words of the Condition. Skinner 3. 
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Where to plead a 
ſpecial ſaving harmleſs ; 
and where Non dampni- 
ficatus generally. 


Condition to pay roi. 
at a certain Day; the 
Grantee ſhall not have 
the Benefit of it, be- 
cauſe it 1s collateral. 


Several Reſervations 
of Rent, and ſeveral 
Conditions of Re-eniry 
for Non- pay ment. 


How it is where the 
Condition is both in the 
Conjunctive, and Diſ- 
junctive. 


How it is where the 
Condition is to do a col- 
lateral Act, 


It is a Rule, that the 
Certainty of the Time 
and Place, and Perfor- 
mance of a Condition 


ought to be pleaded. 


Defendant ought to plead certainly the Time, and Place, and Manner 
of the Performance of a Condition. Cro. Fac. 360. 


Igntendment of Con- 
dition. 
Void Condition. 


Of pleading to a Con- 
dition. 


ture of the ſame Date, between the ſame Parties, the Defendant may 
plead Payment according to the Form of the Condition; for the In- 
denture is but a further Deſcription ; but he is eſtopped to ſay, Nu! 


What a good Condi- 


tion. 
Condition amended. 
Conſtruction of the 
Words, if a Ship be 


hinder'd by Streſs of 
Weather. 


Mr. B. 


412 Condition. 

een Mr. B. deviſes to his Daughters G. and F A 
be Fhether Money Bll 20,000 L. a-piece, to be paid at their reſpective 
tion not being complied Ages of twenty-five Years, or Days of Marriage, 


with inthe very Words. fo 4g ſuch Marriage be not before ſixteen, and ſo 


as ſuch Marriage be with the Conſent of the Lady C. Mrs. B. and one 
Lea, or one of them; and if either of my Daughters ſhall marr 
otherwiſe, then ſuch Daughter ſhall have only 10, 00 J. In the Life 
of B. there was a Treaty of Marriage propoſed between F. and the 
Lord S. which broke off, and after his Death it was renewed again, 
and the Marriage had with Conſent; but before F. attained her Age of 
fixteen, and it was decreed in Chancery, that the 10,000 /, was not 
forfeited ; for that the Conſent was the chief Thing which was had, 
and the Time but a Circumſtance, which had been diſpenſed with by 
Mr. B. himſelf, in his Treaty in his Life-time. 3 
. Avon a Writ of Error upon a judgment in the B 
5 PIES Crane Seſſions in Wales, he Cages, I. having 
which the Leſſor of the three Daughters, deviſes the Manor of D. to Fane, 
Flaintiff might bringan and her Heirs for ever, provided ſhe marry m 
Ejectment, the Time for : y my 
complyingwith thecon- Nephew J. at or before ſhe attain the Age of twenty 
dition notbeingexpired. one Years; and if ſhe refuſe to marry my ſaid 
Nephew I. or be married to any other before ſhe attain the Age of 
twenty-one, then he deviſes D. to his ſecond Daughter Mary, and her 
Heirs; and he deviſes his other Manors to his other Daughters with 
the like Limitations ; and then follows this Clauſe : Provided, and 
my Will is, that if neither of my ſaid Daughters ſhall be married to 
my ſaid Nephew before their reſpe&ive Ages of twenty-one, then I 
deviſe the ſaid Eſtate of D. and S. to my Wife and five other Truſtees, 
and they to ſell and diſpoſe of the ſame, ec. the Judgment was af- 
firmed ; for the Will is, If Fane and Mary do not marry J. before 
their Age of Twenty-one, that then the Truſtees may ſell, and 
therefore no Intereſt is given to the Truſtees till their Age of Twenty- 
one; and it appears by the Verdict that Fane was not twenty-one at 
the Time of the Eje&ment brought. Skinner 301, 319. 
AA of God. A Condition made impoſſible by the Act of God C 
can't be broken. 2 Salk. 170. 
See the Nature and Effect of a Condition Pre- D 
cedent. Bid. 171, 231. 
Releaſe. A Releaſe of all Demands will not releaſe a E 
Promiſe unbroken, or a future Act. Bid. 171. 
How to be conftred: A Condition is to be conſtrued as an Agreement F 
according to the Intent of the Parties. Bid. 113, 
171, 172. 
Ons wat. Where a Condition is under-written or indor- G 
Obligation ſingle. fed, if it be void, the Obligation is without any, 
and remains ſingle. id. 172. 
But where it is incorporated, and made one H 
with the Lien itſelf, if it be impoſlible, the whole 
si void. Ibid. 
3 Condition 


4iz 


A Condition to exhibit an Inventory into the Spiritual Court bef6re' 
ſuch a Day, the Defendant in Excuſe muſt not only plead, that no 


Court was held; but alſo, that he was there ready. 


2 Salk. 172. 


B - The Condition carries in it the Words of the Obligee, and ſhall 
be conſtrued favourably for the Obligor. 3 Salk. 95, 118. 48; 


Condition P?ecedent. 


Condition. 
18 — 


C \ Condition Pzecedent is where a Man, 


D In a Condition Precedent a Man ought to per- 
form the Condition before he can take any Thing 
by the Grant, or bring his Action. Cro. Fac. 46. 

E here there is a Condition Precedent, the Eſtate 
{hall not be removed out of the Perſon who hath 
the Eſtate, until the Condition is performed. 2 Plow. 

83. 4. ä 

F , 70here an Eſtate is to be created upon a Condi- 
tion impoſſible to be perform'd, there the Eſtate 
ſhall never come in eſſe. 1 Leon. Caſe 311. 

G A Man covenants to aſſure an Eſtate, and the 
other covenants upon the Aſſurance Perform'd to 
pay ſuch a Sum; here the Money is not to be paid 


upon, ſhall have ſuch an Eſtate, oz ſuch 
a Bargain. 


upon doing of ſuch an Ack as is agreed 


Condition Precedent, 
what. 


Nothing till the Pre- 
cedent Condition is per- 
formed. 


Condition Precedent 
muſt be firſt performed: 


Upon an impoſſible 
Condition. 


Where the Words are 
Per formed, and to be per- 
formed. 


until the Aſſurance. But if it had been in Conſideration of the Co- 
venant % be 2 then he had been bound to pay the Money 


preſently, an 


to take Advantage upon his Covenant, So note a Dif- 


ference between the Words performed and to be performed. 2 Leon. 


Cafe 264. | | 

H A Gtant upon a Condition Precedent to have a 
Fee may be made as well of Things which lie 
in Grant, as of Lands which lie in Livery ; and 


A Grant with a Prece- 
dent Condition to have 
a Fee, in what Caſes, 


may as well be annexed to an Eſtate-Tail, which cannot be merged ; 
as to an Eſtate for Lite or Years, which may be merged by the Acceſ- 


fon 


414 f _ Confeſſion. 
ſion of a greater Eſtate : But ſuch Encreaſer ought to have theſe four 
following Incidents. 8 Rep. 57. 4. 


94] I. There ought to be a particular Eſtate for A 
* E — a Foundation, for the Encreaſe of a greater Eſtate 
Eſtate, to be built upon, which muſt be permanent, and 


not at Will. 
II. Such particular Eſtate ought to continue in the Leſſee or Gran- B 


tee, until the Encreaſe happen. | 
III. Jt ought to veſt at the Time of the Contingency, otherwiſe it C 


will never veſt. 

IV. The particular Eſtate and Encreaſe ought to take Effect, either D 
by one and the ſame Inſtrument, or by ſeveral Deeds delivered at the 
ſame Time. 8 Rep. 75. 4. 

TOY AE Agreement that A. ſhall do ſomewhat, and E 
8 en por the doing, B. ſhall pay; the latter is a Condi- 

tion Precedent. 2 Salk. 171, 231. 
But where a Time is fixed for the Payment, it F 
will vary the Conſtructton. Bid. 113, 171. 

Where Non-perfor- @CUhere a Condition is precedent to the taking G 

mance differs from a For- of an Eſtate, Non- performance differs from a For- 


3 feiture thereof in Equity. Ibid. 231, 2. 

Words of a Condi- here the Words Ita quod make a Condition H 
. Precedent, and where not. 3 Salk. 59. 

8 Where the Condition is precedent, where not. I 


Did. 95, 108. 


Confeſſion. 


F the Plaintiff in an Ejectione firme will not K 


If in an Ejectione firmæ 


me Plaintiff will not in- ſave the Tenant of the Land, againſt whom 
22 3 2 the Action is brought, harmleſs from all Dan- 
OT Rs Action, gers that may befal him, by Reaſon of the 
otherwiſe not. Action brought againſt him, the Court will ſuffer 


the Tenant to confefs the Action: But if he will 

ſave him harmleſs, the Court will not ſuffer him to do it. (12 Nov. 
1650. B. S.) For as it is Reaſon that the Tenant ſhould not be pre- 
judiced T the Suit which concerns him not ; ſo neither is it Reaſon 
on the other Side, that he ſhould prejudice the Plaintiff by doing of 
1 that 


B After a frivolous Plea Ju 


C 


D 


E 


F 


Confirmation. 


ment enter'd by 


Confeſſion on the Matter of the 
Plea. | 


2 Salk. 173. | 
gment may be enter'd 
as by Confeſſion, aliter if only miſpleaded. 16;4. 


4r5 
that which he receives no juſt Benefit by doing it, and by ſuch his 
doin Lowry the bringing of the Right of the Parties concerned to a 
legal Trial. wt + T1281 
A A Aerditk for the Plaintiff ſet afide, and Judg- 


Verdict ſet afide, and 
udgment entered by 
nfeſſion. 


After a frivolous Plea, 


Confirmation. 


Onfirmation is, when any one who hath 


A Confirmation, what 


Right to Lands makes a Deed to ano- ** 


ther who hath the Poſſeſſion of them, 


o2 ſome Eſtate in them, with Intent to enlarge his Eſtate, oz 


make his Poſſeſſion perkeck. 


A Confirmation of Letters Patent which are 
void in reſpect that they are againſt the Law, is a 
void Confirmation ; but if they were not againft 
Law, but did only want Law to authorize them, 
if they be afterwards confirmed by A& of Parlia- 
ment, the Confirmation is good. (Hill. 22 Car. 1. 
B. R.) To confirm a Thing, is to give more 
Strength and Power to a Thing which hath but a 
weak and imperfe& Being, yet hath a Being ziel 
quel But to confirm a Thing which is void and 
null in itſelf, is to confirm a Non Ens, and can 
have no Operation ; and ſuch, in Account of the 
Law, are Things acted contrary to Law. 


See an Act entituled, An A& for Confirmation 


of Grants made to the Queen's Majeſty, and of 


etters Patent made by her Highneſs to others. See 
alſo another of Grants made bo Edward the 6th, 
1 E. 6. cap. 7. and of Grants made by H. 8. 7 E. 6. 
Caps 3. 

er Confirmation is either Perficiens, Creſcens, 
or Diminuens, and what they are, and how they 
operate, ſee 9 Rep. 142. 4. 


FELT of 


3 5 L 


A Confirmation of 
Letters Patent againſt 
Law is a void Confirma- 
tion; otherwiſe if they 
wanted only Law to con- 
firm them. | 


What to confirm a 
Thing is. 


Thingsdone contrary 
to Law, are accounted 
Non- Entities. 


A Confirmation Act 
of Grants made unto 
and by Queen Eix abet. 

43 Eliz. cap. 1. 

I E. d. cap. 7. 

7 E. 6. cap. 3. 


Of Confirmations, and 
how they operate. 


Upon 


416 Confirmation. 

No new Services oc Apon a Confirmation no new Services or Rent A 
Rent can be reſerved. can — reſerved. 9 Rep. 142. 4. | 

Confirmation for an Diſſeiſee confirms for an Hour, it is good for B 
Hour is good for ever. ever. 5 Rep. 81. 4. 5. For a Confirmation cannot 

be for a Time, but is as perfect as it can be notwith- 
ſtanding the Reſtriction of Time. Yaugh. 27. 

It cannot make a void A Confirmation may make a voidable or defea- C 

Eftate good. fible Eſtate good ; but it cannot work upon an E- 
ſtate that is void in Law. Co. Litt. 295. 6. 

A Confirmation of A Dean and Chapter confirm dimiſſionem pred. D 
Dimiſfonem pred. for fifty for fifty Years & non ultra; the Years are ex- 
1 pired; by the Words Dimiſſionem pred. it goes to 

And a Confirmation the whole Term: But if it had been for fifty Years 
for fifty Years only. only, then it had been good but for ſo much. Cxo. 

El. 447. pl. 12. and 472. fl. 34. 

Where a Deed enures hen two join in a Deed, and the one only E. 

by way of Confirmation. hath the Intereſt, it enures by way of Confirma- 
tion from the other, not by way of Eſtoppel. Cyo. 
| Eliz. 707. 

A Parſon leaſes his A Parſon leaſes his Rectory for fixty Years; F 
ep Aer and this was confirmed by the ſucceeding Biſhop and 
ſucceeding Patron and ſucceeding Patron, neither of them being Biſhop 
Ordinary ; and good. or Patron at the Time of the Leaſe, and yet ad- 

judged good. Cro. Car. 38. pl. 3. 

Feoffor confirms the Feoffee upon Condition makes a Feoffment over G 
Eſtate of Feoffee upon abſolutely; the firſt Feoffor confirms his Eſtate; he 
— mages By * I” ſhall hold it without any Condition, be the Con- 

firmation made before or after the Condition bro- 
ken. 1 Rep. 147. b. 

Feoffee on Condition Feoffee upon Condition grants a Rent in Fee; H 
=— 1 8 the Feoffor by another Deed confirms it to him and 
Condition is broken, yet his Heirs ; afterwards the Condition is broken, and 
the Rent remains. the Feoffor enters for the Breach, yet the Rent re- 

5 mains. 1 Rep. 147. 6. 

A Confirmation is to A Confirmation is to bind the Right of him 1 
oo 2 Right, =” who makes the Confirmation, but not to alter the 
Ic. Nature of the Eſtate of him to whom the Confir- 

mation is made. Poph. 51. 
Shall not diſchargea A Confirmation ſhall not diſcharge a Condition, K 


hy pore lors but it is only to bind the Right of him who made 


who made ie. it in the Poſſeſſion of him to whom it is made: 
But not upon Condition. Lid. 
New Charter. A new Charter may be uſed as a new Grant, or L 


28 a Confirmation. 2 Salk. 168. 


Coneys 
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See] Nuſance. 


A \ Man makes Coney-Burrows upon his own 


Land, which increaſe ſo much, that they 
deſtroy the Profits of his Neighbour's 
Lands: No Action lies for this. But the 


Coneysx+#Coney-Burrows. 


Common and Commoners. 


Coneys are fære Natura 
out of the Owner's 
Ground. 


Owner of the Lands may kill them, becauſe they are fere Nature ; 
and he who made the Coney-Burrows hath not any Property in them, 
5 Co. 104. b. But 2 Leon. Caſe 254. ſeems otherwile in Caſe of Coney- 
Burrows made in a Common by the Lord; but if there be not ſuffici- 
ent Common, an Action on the Cafe will lie againſt him. 


B A Commoner cannot kill the Coneys upon the 
Lord's Land, for he hath nothing to do with the 
Land but to put in his Cattle, and may not med- 
dle with any Thing of the Lord's there; and as the 
Lord may have great Beaſts there, ſo alſo he may 
have Beaſts of Warren; and if the Lord ſurcharge 
the Common, he can only have his Aſſize or Action 
on the Caſe. Cro. Fac. 195. pl. 21. The Lord hath 
a Property in them, and may ſay Cuniculos ſuos fo 
long as they are upon his own Ground, but not 
when they are gone out. 

C ACommoner cannot deſtroy Coneys nor Coney- 
Burrows; for he hath nothing to do with the Com- 
mon 0 for the feeding of his Cattle. Cro. Fac. 
229. pl. 7. 

D An Action lies not for a Commoner againſt a 
Man for maintaining of Conies in his own Ground, 
whereb ys damaged his Common ; but by all 
the Judges, he may kill them, for no Body hath 
any Property in them. Co. Car. 387. pl. 20. 388. 
See C70. 


Coneys which are upon his own Land. See Cro. _— 292. 

E Treſpaſs for breaking of the Plaintiff's Clole, 

and hunting of his Coneys: Moved in Arreſt of 

Judgment, that no Action lies, becauſe they are 
3 


A Commoner cannot 
kill the Coneys in the 
Lord's Land. 


If the Lord ſurcharges 
the Common, then what 
Remedy. 


Where the Lord may 
ſay Cuniculos ſuos. 


A Commoner cannot 
deſtroy Coneys or Co- 
ney-Burrows. 


An Action lies not for 
a Commoner againſt a 
Man for his Coneys com- 
ing into his Common, 
but he may kill them. 


ac. 195. pl. 21. that a Commoner cannot kill the Lord's 


Treſpaſs for Glauſum 
fregit, and hunting of 
his Coneys. 

fers 


418 Conſideration. 
fere Nature. Ch. Juſtice. The Conies are as much in his own Ground 
as if * were in a Warren, and the Property is rationi ſoli; the 


Warren not give greater Property. 5 Mod. 375, 376. 
Where Coneys are not Coneys are 2 Naturæ, and not tithable but A 
tithable. by Cuſtom. 2 Keb. 140. pl. 10. Bro. 11. in Diſmes, 
Lis, Rep. 13. n 


Conſideration. 


Aflumplit. 
See Bargain and Dale. 
Utes. 


A Conſideration, what. Conſideration is the material Part of a B 
| A Contra#, without which no Contract 


can bind the Parties. 


One may ſell his Freedom and Privilege for a C 
Conſideration. (Trin. 24 Car. B. R.) But without 
a Conſideration he cannot part with it ſo, but that 
he may recall his Grant of it at his Pleaſure; for by the Conſideration 
there is quid pro quo, and it is intended he hath a full Recompence for 
his Freedom, by reaſon of his own Contract. See more of this in the 


A Man may ſell his 
Freedom and Privilege 
for a Conſideration. 


Title Bargain and Sale. 


If there be no Deed to 
lead the Uſes of a Fine, 
it ſhall be to the Uſe of 
the Conuſor. 


Action for Breach of 
Promiſe grounded on 
two Conſiderations, one 
of which is naught; yet 
if the other be good, 
the Action lies. 


A Ground for Equi 
is a good Conüderatden. 


What Conſiderations 
are good, and what not. 


Where a Fine is levied, and no Deed to lead D 
the Uſe, this Fine ſhall in Conſtruction of Law 
be to the Uſe of the. Perſon who levied the Fine, 

Tf there be a double Confideration for the E 
grounding of a Promiſe, for the Breach whereof an 
Action is brought; though one of the Conſidera- 
tions be not good, yet if the other be good, and the 
Promiſe broken, the Action will well lie upon that 
Breach. (T7in. 1651. B. S.) For that one Conſidera- 
tion is enough to ſupport the Promiſe. | 

It is a Rule, That every Thing which is a Ground F 
for Equity, is a ſufficient Conſideration. Latch. 21. 

No Conſideration can be good, if not, that it G 
touch either the Charge of the Plaintiff, or the Be- 


. 


nefit of the Defendant. 1 Leon. 11 
3 The 


TT DT 8 


Conſideration. 


119 


A The not proſecuting of an Attachment out of The not proſecuring 


B 
C 
D 
E 
F 


G 


| 


Chancery, although a Court of Equity, yet ad- 
judged a good Conſideration to ground an Action 
upon. Cro. El. 847. pl. 1. and 768. 

To ſtay proſecuting upon a Capias Utlagatum 
after Judgment, till the next Term, he would pay 
the Money; adjudged a good Conſideration, tho 
inſiſted that it was only at the King's Suit, 


A Conſideration faturely to be performed muſt - 


be alledged to be preciſely performed, otherwiſe 
the Action lies not; and an Allegation that paratus 
fuit to perform, will not do. Cro. Fac. 583. pl. 3. 

In Conſideration that the Plaintiff would pay 
him ſo much for his Wares as they coſt him, he 
promiſed not to keep a Mercer's Shop any longer in 
N. And moved that this is againſt Law, to reſtrain 
any Man from uſing his lawful Trade. Cur” contra. 
It is voluntary; and one may upon a valuable Con- 
{ideration reſtrain himſelf from uſing his Trade in 
ſuch a particular Place. Cro. Fac. 596. pl. 19. 597. 

A Man for 105. promiſed to pay IO]. if he 
henceforward kept a Draper's Shop in Newgate- 
Market, and held good. 1bid. 197. 

A Conſideration ought to be Matter of Profit 
and Benefit to him to whom it is done, by reaſon 
of the Charge or Trouble of him who doth it. Cxo. 
Car. 8. pl. 5. 

Jf Part of the Conſideration be good, it ſuf- 
ficeth; and he ought to alledge Performance of 
that Part of the Conſideration which is material 
and valuable: But where a Conſideration conſiſts 
of two or more Parts, and every of them is valu- 
able, there he ought to ſhew Performance of every 
Part thereof. Cro. Eliz. 579- | 


H But if two Conſiderations be alledged, and one 


of them is found falſe by the Jury, the Action fails. 
Cro. El. 848. pl. 1. 

The Conſideration of Forbearance of a Suit in 
Equity is a good Conſideration to maintain an Ac- 
tion. Cyo. Eliz. 847. pl. 848. 


K A Conſideration which is void in Part, is void 


in the Whole. Hob. 126. 


L An Aſſumpſit lies not upon an illegal Conſidera- 


tion. 2 Lev. 161. 


NM A Conſideration executed cannot be traverſed, 


becauſe it is paſt, and incorporated with the Pro- 
miſe : And if it were not then actually done, it is 
Nudum Pattum. Hob. 106. 1 

5 


of an Attachinent our 
of Chancery, a good 
Conſideration. 


The hot proſeci:ting 
of an Outlawry, a good 
Conſideration. 


A Conſideration fu- 
turely to be performed, 
muſt be preciſely alledg'd 
to be performed, 


In Conſideration that 
the Plaintiff would pay 
him ſo much as hisWares 
coſt him, he promiſed 
never to keep a Mercer's 
Shop again in N. an 
Action well lies if he 
doth. 


In Confideration of 
10 s. he promiſed to pay 
100 J. it he ever kept a 
Draper”: Shop in N. and 
held to be good. 


A Conſideration ought 
to be Matter of Profit 
and Benefit to him ro 
whom done, 


If Part of a Conſide- 
ration be good, it ſuf- 
ficeth. 


But if it conſiſts of 
two or more Parts, and 
every of them good, 
there he ought to ſhew 
Performance. 


If one of the Confide- 


rations be found falſe, 


the Action is gone. 


Forbearance of a Suit 
in Equity is a good Con- 
ſideration. 


A Conſideration void 
in Part, is void in the 
Whole. 

Aſſumpſit lies not upon 
an illegal Conſideration. 


A Conſide ration exe- 
cuted cannot be tra- 
vers'd. 


Blit 


P — 
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If the Promiſe be exe · 
cutory, an Action lies 
not till the Thing be 
done. 


But otherwiſe, when 
on either Side executory. 


A free Gift is good 
without aConfideration. 


What Conſiderations 
for the King's Grants. 


What Conſiderations 
will raiſe an Uſe to a 


Son or a Relation. 


A Feoffment without 
a Conſideration is to the 


Uſe of the Feoffor. 


Conſideration. 


But if the Promiſe be executory, as in Conſi- A 
deration that you will ſerve me a Year, I will give 
you 51, you cannot bring 7 Action till the 
Service is performed: But if it were upon a Pro- 
miſe on either Side executory, there needs no A- 
verment of Performance; for it is the Counter- 
promiſe, and not the Performance, which makes 
the Conſideration. Hob. 106. See Cro. Fac. 7. 

The Law eſtabliſhes free Gifts without Conſide- B 
rations. Hob. 230. 

A falſe Conſideration material, if paſt, ſhall not C 
hurt a Grant of the King; yet a future Conſidera- 
tion, if not performed, will avoid it. Hob. 231. 

Conſideration of natural Affection only, and D 
Conſideration of natural Affection with 201. will 
raiſe an Uſe to a Son. But Conſideration of 201. 
only to a Son without natural Affection, will not 
raiſe an Uſe without Inrolment. 1 Lev. 56. 

Ik a Deed of Feoffment be made to two or three, E 
of Lands or Tenements, and no Conſideration is 
expreſſed in the Deed for the making thereof; it 


ſhall be intended by the Law, that it was made to them in Truſt for 
the Uſe of the Feoffor: So likewiſe of a Fine or Recovery: (Mich. 
24 Car. 1. B. R.) For it ſhall not be intended he ſhould part with his 
Land without a Conſideration ; and yet the Deed ſhall be conſtrued to 
operate ſomething, and alſo that which ſhall ſeem moſt reaſonable. 


A Conſideration paſt 
is not good. 


A Conſideration altogether paſt is not good: F 
As if a Man hath diſburſed ſeveral Sums for me 


without my Requeſt; and afterwards I ſay to him, 


that in Conſideration that he hath paid the ſaid Sums for me, I pro- 


miſe to pay him. 


This is no Conſideration, becauſe it was executed 


before. Moor 220. pl. 357. But aliter, if at my Requeſt. Cro. El. 282. 
There it is good and where not. 3 Salk. 96. G 


Where it is not good, yet the Jury may give reaſonable Charges. H 
3 Salk. 17. 


Conſpiracy, 


a 


A 


B 


C 


D 


E 


Conſpiracy, 
See Action, 


Onlpiracy is an Agreement of Men to da Conſpiracy, what. 
an evil Thing; as falſely to indi a Man 
of Felony, oꝛ other unlawful Crime: And 


there muſt be two 02 mo2e concerned init. 
See 33 E. 1. Stat. 2. 


When a Grand Inqueſt of themſelves indict one Lies not againſt the 


of Murder or Felony, and after the Party is ac- Pandi Jury, where the 
; ; # arty indicted of Mur- 
quitted, yet no Conſpiracy lies for him who is ac- der, Ge. is acquitted. 


quitted, againſt the Indictors: Becauſe they are re- 
turned by the Sheriff by Proceſs of Law to make Enquiry of Offences 
upon their Oaths, and it is for the Service of the King and Common 
wealth. 12 Rep. 23. | 

Caſe lies for maliciouſly proſecuting of an In- Caſe lies for malici- 
formation in the Name of Sir Samuel Aſtry for a pigs hation ef Batter, 
Battery, wherein the now Plaintiff, then Defen- in the Clerk of the 
dant, was found Not guilty. Paſch. 35 Car. 2. B. R. Croun's Name. 
Style's Rep. 424. 3 Lev. 140. | 

So allo it lies for proſecuting of an ill, falſe and So for proſecuring an 
malicious Indictment, which was quaſh'd. Vide 1 * 
Poſtea. It lies not where the Defendant was ac- * 
quitted upon an ill Indictment, and why. 

Caſe lies for maliciouſly and _ accuſing the | Caſe lies for maliciouſ- 


ye | | - 
Plaintiff of Felony, and preferring a Bill of Indict- TT or Telenp, 


ment againſt him at the Aſſizes, whereupon it was and preferring of an In- 
found Ignoramus. See Cxo. Fac. 490. pl. 10. where 8 * 
it is ſaid, that exhibiting of a Bill upon true juſtt 

Preſumptions is excuſable: Yet when it is alledged that he {9p 2 
malitioſe, without any juſt Cauſe, accuſed him of Felony, and exhibi- 


ted his Bill falſo & malitioſe, it is a juſt Ground of Action for the 


Plaintiff, See alſo 1 Roll. Abr. 111. See Raym. 176. 1 Vent. 18, 19. 
1 Saund. 228. It was ſaid in a Declaration, That the Defendant cauſed 
him to be indicted, Gc. and that the Jury ſaid, Quod ignorabant ; and 
ſaid, That it was a good Declaration, and need not to be Ienoramns. 
2 Jones Rep. 20. 
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Tho' an Action lies Per Coke, Chief Juſtice. Tho' an Action on the A 
for falſly indicting of Caſe will lie for procuring one to be indicted for 


CO We Felony, yet ſuch Action was never brought for 


for Treaſc 
r Treaſon, procuring one to be indicted of Treaſon. Cro. Fac. 


But fince adjudged, 358, But Cro. Fac. 15. pl. 6. adjudged upon great 
that it lies for Treaſon. Conſideration, that it well lay, which they ſaid 
was the firſt Precedent. 
No Aion lies if the Ik a Man brings an Action on the Caſe, for ma- 
Indictment was naught. liciouſly cauſing of him to be indicted of an Offence, 
and proſecuting of it until he was Legitimo modo 
acquietatus; if the Indictment was not good, an Action doth not lie, 
for he was not Legitimo modo acquietatus. Hill. 8 Car. in B. R. between 
A Declaration held Hunt and Lines: And 3 Leon. 139, 140. ADecla- 
ood, without ſaying, ration was held good where it was only ſaid, Quo- 
8 WP uſque acquietatus fuit, without ſaying of Inde, or 
De premiſſis. Telv. 161. Cro. Fac. 130. pl. 3. Cro. 
Fac. 230. pl. 8. Cro. Car. 286. pl. 33. 420. 


There muſt be the | The Words Falſo &. Malitioſe are abſolutely G 


Words Falſo & Malitioſe. neceſſary in theſe Declarations. . Danv. 208. ee 
Danv. 213. Cro. Fac. 194. | 
Tr lies for anAcquittal A WUIrit of Conſpiracy lies for him that is indict- D 
2p ey Indictment of ed of a Treſpaſs, and acquitted, though it was not 
SOOT of Felony. 3 A/. 13. 3 Leon. 140. So alſo upon 
an Indictment for a Riot. 5 Mod. 405, 406. 
It lies not where the This Action ought to be handled with a great E 
Grand Jury find the Bill. deal of Caution after the Grand Jury have found 
Good Advice givenby the Bill; but indeed unleſs it be found, no Action 
the CAE hon lies, for the Party is not dampnified, neither is it 
* a good Ground of Action againſt a Man that bare- 
ly procured him to be falſſy indicted, but there 
Expreſs Malice muſt muſt be expreſs Malice found, that it may appear 
1 that the Proſecution was not for the Sake of affice 
| but to gratify the Party's peeviſh Revenge or Ma- 
lice. 5 Mod. 410. See Latch. 79, 80. 
Where it lies, and Where the Indictment is preferred maliciouſly, F 
where not. and contains Matter of Imputation and Slander as 
well as Crime, there the Action lies; but not where 
the Indictment contains Crime without Slander, as 
forcible Entry, &-c. Raym. 180. 
It muſt be direct Ma- If the Perſon were ever ſo innocent, yet if there G 
tice that will ſupport an were a probable Cauſe of Proſecution, an Action 
will not lie; for it muſt be dire& Malice, without 
any Colour or Cauſe, that will ſupport an Action. Mod. Caſes 25. 
One alone cannot con- Conſpiracy was brought againſt two; one is 
ſpire. found Not guilty, the other not, the Plaintiff ſhall 
| not have Judgment; for one cannot conſpire alone. 
But Caſe will well lie. But in an Action on the Caſe in the Nature of a 
Conſpiracy, it had been good. Cro. Eliz. 701. pl. 18. 


Cro. Fac. 194. 
4 Where 
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A Uihere no Adtion of Conſpiracy lies againſt two, _ Caſe lies not where 


no Action of the Caſe lies againſt one. 2 Bulſtr. — SITTI0N - 
270, 271. | 
B An Action lies not againſt a Juſtice of the Peace, Where it lies again! 
who ſends out his Warrant upon a falſe Accuſation; 2 Juſtice of the Peace, 
but it lies if he make it out without any Accuſa- — 
tion. 1 Leon. 187. IPO 2 | | 
C Tt lies for falſly and maliciouſly citing of a For a falſe and mali- 
Church-warden into the Spiritual Court, and ex- * Cram into the 
communicating of him for not rendring of an c. 
count, when he had done it. Raym. 418. 
D At a Man hath good Cauſe of Suſpicion that a No Adtion lies where 
Felony is committed, and that F. S. is guilty of it, _—_ Proſecution of 
and cauſes him to be indifted ; though no Felony 
was committed, yet no Action lies, becauſe it was done in Proſecution 
of Juſtice. 1 Rol. Rep. 438, 439. But if A. impoſes the Crime of Fe- 
lony, where no Felony was committed, and maliciouſly cauſes him to 
be arreſted for it; Caſe lies upon ſuch a Declaration, without alledging 
of any particular Felony of which he was accuſed. 1 Rol. Abr. 43. ph. 3. 
115. pl. 7. See Cro. Fac. 190, 191, 131, 193. pl. 19. 194. 
E here one whoſe Goods are ſtolen comes to a where an Action lies 
Juſtice of the Peace, and thews him the Matter, and upon an Information to 
prays that it be examined, and ſuch an one is ex- 2 Juice of 3 
amined upon it, here no Action lies; but if ſuch a : 
Perſon will expreſly ſay that ſuch a Man hath ſtolen, &c. and procure 
a Warrant from a Juſtice to arreſt the Party upon ſuch Surmiſe, here 
an Action will lie. 3 Leon. Caſe 146. See Cro. Fac. 130. pl. 3. 131. 
F A pꝛobable Cauſe will not excuſe a Man for in- where a probable 
dicting of another of a Treſpaſs; for ſince he might Cauſe will not 3 
have brought an Action, the Indi&ment will be * Action. 
taken to be malicious. 2 Mod. 306. 
G Ik one is acquitted, the other cannot be found _ Againit two, and one 
guilty, and yet in ſome Caſes they may. 3 Salk. 97. TO 
H A Conſpiracy, tho' nothing done in Purſuance of a The Nature of a Con- 
it, is an Offence, and that whether it be to charge . 
one with an Offence Temporal or Spiritual. 2 Salk. 174. 
And the bare meeting and conſulting to charge When Indictable. 
falſly an innocent Perſon, is indictable. 1bd. 
K And in the Inditment it need not be averred Loh waga — need 
that the Party is innocent, for to charge falſly is aur 
tantamount, Ibid. | 
L The Venue therein muſt be where the Confpi- 7Yene. 
racy was, and not where put in Execution. Bid. 
M And Confederacies, exc. are one of the Articles Oyer and Terminer. 
to be inquired into in the Commiſſion of Oyer and 
Terminer. Ibid. 
N Uhether Action of Conſpiracy for cauſing the Local or Tranſitory. 


Plaintiff to be indicted, be Local or Tranſitory. 
Skinner 44. N 
3 


Conſtable. 


(44) 


Conſtable. 


(Actions. 
See Leet. 


Conſtables, what. High Conſtables, who ate Conffables 


of an Pundꝛed; and Petty Conſtables, 
choſen yearly at the Court-Leets, fo2 
Uills and Townſhips within their Juriſdi#ions. 


con- Ik one that is elected to the Office of Conſtable 
able refuſe to take the refuſe to take the Oath to ſerve in that Office, this - 
oy on os 41 Court may ſend forth a Writ of Mandamus to him 
3 to compel him to do it. (Mich. 22 Car. 1. B. R.) 
For in all extraordinary Caſes, which concern the 
Peace and good Government of the Nation, this Court is to enforce 
Obedience where Ordinary Means fail; as being the ſupreme Court. 

In Default of aCourt- Ik à Court-Leet do not elect a Conſtable where © 
Leet, Quarter-Seſſions they ought to elect one, or do not give him his 
1 Oath to execute the Office as they ought to do, the 

Quarter-Seſſions in the County where the Leet lies, 
may do it. (Mich. 22 Car. 1. B. R.) For the electing and eſtabliſhing 
ſach Officers is for the Peace and Safety of the County where they 
ought to be elected; which Peace and Safety is intruſted with the 
Juſtices of the Peace there in their Quarter-Seſſions. 

A Conſtable ought to A Conſtable ought to be Idoneus Homo de Inhabi- D 
be Idoneus Homo : tantibug , that is, a Man of Honeſty, Knowledge, 

and Ability. 8 Rep. 41. b. And if one be elected 

Conſtable who is not Iddoneus, he may be by the 

Or diſcharged. Law diſcharged of his Office, and another put in 

his Place. 8 Rep. 42. 4. 

A Leet may fine for A Leet may tine a Man for refuſing to take the p 
nor king che Ottice of Office of Conſtable upon him, but the Seſſions can- 
ſous cant. not; but they mult proceed by Indictment. 5 Mod. 

96. See more for this with the Pleadings, 124, 
| ä | 

How to puniſhaMan A Pyifoner brought up upon a Habeas Corpus F 
who refuresrorakenpon with a Return that he was committed by the * 
ſtable. ſtices of the Peace to the Gaol at the Seſſions holden, 

&*c. till he ſhould obey an Order for taking the 

; ©" Office 


F Conſtables there are two Sozts: 4 


by 
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| Office of Conſtable upon him, which he refuſed, becauſe he did not, 
as he ſaid, live within that Liberty: And held, That they ought not 
to commit him (he pretending. that he was not within the Libert ) 
but ſhould have cauſed him to be indicted upon his Refuſal, and if fe 
were found to be within the Liberty, then to have ſet a good Fine 
upon him for his Refuſal, and after that to have committed him for-it. 
Cro. Car. 565. pl. 4. 

A A Conſtable may, without any Warrant, take Where a Conftable 

into his Cuſtody any Perſon whom he ſees com- jn Ce 
mitting of a Felony, or Breach of the Peace. But Warrant. 
if a Perſon be ſeized by a Stranger upon Suſpicion 
of Felony, and the Perſon who ſeized the Priſoner Where a Conftable 
ſends to a Conſtable to take him into his Cuſtody, nne. 
and carry him to a Juſtice of the Peace ; here the 
Conſtable cannot do this without a Warrant from a Juſtice of the 
Peace for that Purpoſe. Hill. 1 Anne. For if the Breach of the Peace 
be out of his Sight he cannot. Cyo. Eliz. 375. pl. 25. 

B A Conſtable cannot impriſon a Man at his Plea- i 
ſure, but according to Law, viz. to ſtay him, and ay impriſon 8 
bring him before a Juſtice of the Peace, to be there 
examined. 1 Leon. 327. 

C An Alderman of London who was choſen a Con- an Alderman aic. 
ſtable in the County where he dwelt, and was fined charged from being a 
at the Court-Leet for not accepting of the Office, Conitable. 

| had upon Motion a Writ of Privilege granted to 

1 the Lord of the Manor and Steward of the Leet to diſcharge him by 

| Reaſon of his Attendance upon the Court of Aldermen. Cy. Car. 
585. pl. 3. J 

D Uhere a Warrant is directed to a Conſtable to IL 
bring the Priſoner before him who made the War- 2 — —— * 
rant, or any other Juſtice, the Conſtable may Justice he will, 
carry him before what Juſtice he pleaſes. 5 Rep. 

30. 4. + 

E The Statute of 21 Fac. cdp. 15. authorizes Con- The Privileges given 
ſtables, and their Aſſiſtants, to plead the general *'® 1 1 by 
Iflue, and if they recover it, gives them double tte Sd 
Colts; and alſo they muſt not be ſued out of the proper County 

where the Fa& was committed. | 


F Ulhat a Conſtable muſt do in Caſe of Vagabonds, A What "be muſt & in 
ate of Vagabonds, 


Beggars, Oc. See Title Aagrants and Uagabonds, „ un. Sen 
G That in Caſe any tinds himſelf grieved by the which gives an Appeal 


Demands for Diſburſements of any Conſtable, v0 the Sellions upon the 
Rates of Conſtables, 


Headborough or 'Tythingman, to be paid by any eadborcughs and Tych- 
of the Pariſhes or Towns to which they belong, or ingmen. | 

by any Seſs, Rate or Tax done by them or an 

other Perſon relating to ſuch Demands, then fuch Perſon may appeal 
to the next Quarter-Seſſions, whoſe Determination ſhall conclude all 


Parties. 
A Conſtable, 


— 2 wo nos 


— 4 
n — 


9 
426 _— 
| 2 Conffable can only make a Servant, but a De- A 
Aable may — 2 puty muſt be ſworn, * act of himſelf as well as 
what he is. a Conſtable. 2 Keb. 309. pl. 12. 1 Sid. 355. pl. 5. 
2 Leb. 321. pl. 41. A Conſtable may depute, but 
the Conſtable is the Perſon reſponſible and ſworn, and the other but 
a Servant or Aſſiſtant; but the Deputy-Conſtable muſt be ſworn as well 
as the Conſtable himſelf. | 8 | 


pow choſen. 3 Salk. 98. 3 
13 Where he may execute a Warrant out of his C 


Pariſh, where not. hid. 

High Conſtable. The High-Conſtable was an Officer at Common D 
Law before the Stat. of Winton, as well as the 
Petty Conſtable. 2 Salk. 175, 581. 

Whoſe Officers. And are Officers to the Juſtices of Peace, as the E 

Sheriff is to the Court of B. R. Ibid. Comber. 204, 


446. 

How removeable. Both High and Petty Conſtables are remove- F 
able, and the Juſtices in Seſſions are the beſt Judges 
of that Matter. 2 Salk. 150. 


Sworn at a Leet. A Conſtable choſen at the Leet is bound to ſerve G 
under a Penalty. Salk. 175. 
How levyable. But ſuch Penalty can't be diſtreined for ſans H 


expreſs Cuſtom. Did. | 
How Conſtable tobe Regularly he is to be choſen in the Leet or I 


choſen. Turn, but may be in a Corporation by Cuſtom. 
2 Salk. 502. Comber. 360, 416. 
The like. Seſſions of the Peace may appoint a Conſtable K 


in Default of the Leet. Bid. Comb. 20, 328. 
His Power if well e- The Conſtable of A. takes an Oath on Sale of L 


2 a Diſtreſs in B. and held well. 2 Salk. 247. 
The like. Jf a Warrant be directed to a Conſtable by his M 
Name, he may execute it out of his Precinct. 
Ibid. 176. 


When indictable. He is indictable for neglecting his Duty requir'd, N 
either by Common Law or Statute. Bid. 380. 
Whether Officer an- here a Conſtable acts in Obedience to a O 
OO —_— Warrant of a Juſtice of Peace, upon the Face of 
which Warrant it appears that the Juſtice did not 
convict the Offender againſt whom it iſſued, within the Time limited 
o the Statute, upon which he is convicted; whether he ſhall be 
chargeable in Treſpaſs for a Diſtreſs taken by him according to ſuch 
Warrant. Skinner 445, 566, to 569. : | 
By whom Conſtable The Steward of a Leet may fine a Conſtable if P 
to be fined. he refuſes being preſent. Comber. 361. 
But if abſent it ought to be preſented at ano- Q 
ther Leet, G. Ibid. 


3 A Conſtable 
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Contempt. 


A 4 Conſtable is an Officer only for the particular 


Vill, except otherwiſe by Cuſtom, as in London. n 
Comber. 361, 446. 


B. UMbere he ought to have Notice of his Eledion | 


1 Notice of " Hes 


by Warrant of one Juſtice.” Ihid. 328. tion. | 
Df Indictments for refuſing, &c. the id Of- _ When to be indifted 


' fice. Vide hid. 416. OT. 
D e not aſliſting the Conſtable. Comb. if « 5: 


309 a0 
E hat Conſtables may appraiſe ind {ell Goods Their Power to ap- 
diſtreined for Rent. Lid. 1 == and diſtrein for 


ent. LAY 


F . Where a Mandamus Was enn to fear „ 
Conftable. Comiber. 285. | 


Contempt. 


TAttachewet. 5 
See J Commitment. 
Ejectment, „ 


wI 


Ontempt is a Diſobedience to the Rules Contempt, what 
and Oꝛders of a Court which hath 
Power to puniſh ſuch Dffence. 


H One may be committed for a Contempt done to A Man Nw 
the Court; but the Matter of the Contempt muſt af tf 3 e 2 
be certain, and not doubtful, and muſt be either Matter of the Contempr 
in open Court, or upon Affidavit made thereof, muſt be certain. 
(Mich. 22 Car. 1. B. R.) For elſe the Party ma 


perchance be e wrongfully committed, which the Court will be cautious 
not to do. 


An Attachment lies againſt one for a Contempt 
done to the Court. (Hill. 22 Car. 1. B. R. to bring 
him in to anſwer the Contempt; and in ſome Caſes 


the Court will command a Tipſtaff to bring the 
Party in. 


Attachment lies for a 
Contempt. 


50 Per 


| 
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| 
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The Court wtf Bind 


F " | | b 
| Lin nei) a: » Aden e 4 
Per Cur. An Affidawit of the Lie given by any A 
for the Lie, or other to his Good Behaviour: So for ay Provocations 
Provocuions Kio in tha rey inde any Quartels of Striking. f Al. 


"wy 558. 27. r 23 
Attachment lies for Jt the Court males a Rule in an Action of Tre(- B 
not paying the Coſts up- paſs and, Ejectment, that the Defendant in the 
on 2 Nontut in Fel. Action 'ſhall confeſs Leaſe, Entry and Outer; 

| aAaAaluand yet at the Trial the Defendant will not do it, 
ſo that the Plaintiff thereupon becomes Nonſuit: The Plaintiff,” the 
Term following, upon the Return of the Poſtea, and Rules given, 
hath his Judgment againſt the caſual Ejector, and his Coſts tax d him 
by the Secondary, upon his Rule to confeſs Leaſe, Entry, and Ouſter: 
And upon a Demand made of the Coſts of the Leſſor by one who 
hath Authority for it, and his Negle& or Refuſal of Payment, upon 
Affidavit made thereof, this Court will grant an Attachment of Con- 
tempt againſt him, for diſobeying the Rule of the Court. Paſch. 
24 Car. I. B. R. 


Jf a Writ of Error to reverſe a Judgment in C 

9 1 for this Court is brought and allowed, and Notice 

* * given of it to the Attorney of the other Side, 

Writ of Error brought, and Bail put in, and the Attorney doth notwith- 

and Notice given of it. ſtanding ſue out Execution; this is a Contempt to 

this Court. (Trin. 24 Car. 1. B. R.) But it is 

no Contempt, if Notice de not. given to the Attorney of the Writ 

of Error brought, and Bail put in, as the Statute requires. Mich. 
I 649. B. S. | 5 ; 


. Remainder. 
Fange, n 


af 
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det 


A 


Continuante. 


- * 
Elegit. 
C is the continuing of the commune, iat 


. , Cauſe in Court by an Entry upon the 
- Reco2ds there fo2 that Purpoſe, 


B A Judgment was above ten Years ſtanding, and _ AnFexit maybe con- 


an Elegit was fued out upon it, and executed; but — 5 
the Judgment was not revived by Si Fa. The non mitt Br eve, to ſave a 
Court was moved to ſtop the filing of the Writ, as _—_ 1 2 


being irregular; the Defendant's Counſel inſiſting 


alſo, That the Plaintiff*s Attorney had after the ſuing out of the Elegir, 


enter'd the Continuance of an Elegit upon the Roll until the Time of 
the Execution of the Elegit The Court were of Opinion at firſt, That 
there could be no Continuance of an Elegit, unleſs there were an Ele- 
it actually ſued out (which could not be proved to be ſued out in this 
ſe.) But the Court having enquired of Sir Samuel Aftry, and other 
the ancient Practiſers then preſent, what the Cuſtom had been in this 
Caſe, were informed, That in all other Caſes (except that of an Elegit 
only) the Practice was to ſue out the Writ firſt, and continue it after- 
wards upon the Roll: But in the Caſe of an Elegit, the Practice was 
to enter the Continuance of Courſe, with a Vic' non miſit Breve. And 
thereupon the Court declared, That they would not alter the ancient 
Practice of the Court, and therefore made no Rule in it. Seymor 
MiP & Granvil. Mich. 5 W. & M. But I have been informed that the 
Court hath fince ruled it otherwiſe. | 


C Continuances and Eſſoins are amendable upon When Continuances 


and Eſſoins are amend- 


the Roll at any Time before Judgment. 3 Lev. 429, able. 


430. 
D The Plaintiff, after a Demurrer joined, and be- How to plead Death 


of the Plaintiff, poſt ul- 


timam Conti: uationem, 


fore the Conſilium Day, died; and upon the Conſi- 
lium Day the Defendant's Counſel had a Plea in his 
Hand of the Death of the Plaintiff poſt ultimam Continuationem ;, and 
pray'd, That the Court would order the Attorney to fill up the Blank 


in the Roll for the Continuance to that Day : But the Court, upon 
2 Affidavit 


j 
| 
j 
| 
1 


430 


Outlawry pleaded. 


— gow | — — * 


Plea puis darrein. 


Continuance. 


! 0 
„ 


How to enter Conti - 
nuances. 


When to be enter'd. 


And Tet forth. 
| Ill enter'd. 
- When to be enter'd. 


Continuances of an 
__ | 


A 


| Where no Die | 


ous to a proper EY. 


4 4 
1 


Continuante. 


Affidavit made that the Plaintiff was alive till about ten Days in Term, 
refuſed to do it. Row's Caſe, 2 Anne, B. R. 


Outlawꝛy of the Plaintiff between the Action A 
brought and the Plea pleaded, need not be pleaded 


puis darrein i gy ear 2 Salk, 175. 
lea puis darrein Continuance is a Waiter of B 


the 1 in Bar. 2 Salk. 178. 

Continuances ate not enter'd in the King's C 
Bench till the Plea Roll is made up. Salk. 179. 

The conſtant Practice on the Crown Side, is to D 
enter Continuances * for them who appear. 
Skinner 118. 

here an Act of Parliament aids the Diſconti- E. 
nuance of the Term; yet when the Term is con- 
tinued by the Statute, the Party ought to enter up 
his Continuances, and for Default of it his Action 
is diſcontinued. Ihid. 572. 

Where wy ought to be fer forth. Carthed F 
144 
| Where the were laid "A the Commence- G 
ment of the Treſpaſs. Ibid. 230% 
Continuances may be enter'd at an Time to H 
entitle the Plaintiff to his Judgment. Mod, Caſes 
243. 

In CB. the Memorandum in the Declarerioti'i is J 
always general, without referring to any Term, ſo 


that the Judgment may be ſupported by an Ori- 


ginal of a former Term by entring Continuances. 
Ibid. 284. 

Where Continuances are enter'd from one Term K 
to another, no Execution can be Þrior to ſuch En- 
try. Bid. 1 96. 


Y 
4 


Continuando. 


(4319 


Continuando. 


dee Trelpals. 


Ontinuando (8 the laying in an Aion of cc. wia 
Treſpaſs the Continuance of it. | 


B It is uſual to lay the Continuands for longer = AContinuando may be 
Time than you can prove; but Damages ſhall be — — 8 my 
given for what can be proved. 2 Mod. 253. 

In an Action of Treſpaſs for the breaking of the Where a Continuando 
| Plaintiffs Houſe, and taking and carrying away of good, nf uhr nt. 
twenty Loads of Corn, totam Tranſgreſſionem pre- 8 8 
dictam, a prædicto viceſmo die Octobris anno ſupradicto uſque viceſimum 
diem Nouembris tunc proxime ſequentem diverſis diebus & vicibus Con- 
tinuando. This Continuando is naught: Becauſe it is againſt human 
Nature, to continue Night and Day for a Month together committing 
of Treſpaſs; for Mankind muſt take ſome Reſt; and every particular 
Day's Treſpaſs is a ſeveral Treſpaſs. But where Cattle do treſpaſs 
upon Ground, they are continually Night and Day treſpaſſing; and 
therefore the Continuando in that Caſe is good. Hil 7 V. Howard &. 
Wilſon, B. R. E | | 
D Treſpaſs for breaking of an Houſe with a Conti- Treſpaſs fr breaking 
- nuando, this is good; for until there is a Re-entry, of an Houſe with a Con- 
the Continuation of the Poſſeſſion is a continuing , is good. 
Treſpaſs. Paſch. 8 W. B. R. Lutw. 1312. | | 
E Ik you lay an Ouſter in your Declaration, you Where Mean Profits 

muſt lay a Re-entry, or elle you cannot recover eee 

the Mean Profits; but if you enter, you may lay 
a Cantinuando, it it will bear it, and recover Damages for the Entry 
and Mean Profits. Mad. Caſes 39. 
F In Treſpaſs with a Continuando of divers Things, _ TreſpaG of divers 
and of ſome of thoſe Things there could be no Tung with 2 cen. 
Continuando; yet it ſhall be good for thoſe Things may be a Continuende, 
for which the ALLIES could be, and not for the and for others nor. Ir is 
others. But if the Continuando had been particu- 11 — 
larly of thoſe Things whereof a . could 


not be; then it had been naught. 3 Leu. 94. 


sP Contra, 


© VA . 'Fs 
A Contract, what. 


A Parol-Contrf — 
de diſſolved by Par 
before broken. 


gderation, 5 therefore it is not reaſonable it — = ate with- 
out good Conſideration : : But a Promiſe, without a good 


Parol before it be broken, 


See Ample, 
3 lin (Alur y. i955: 


A | Contra is a Bargain between tin oz 
moze Parties, where one Thing is * 

ven fo Cnoryer, wy is called Quid 

pro quo« © "74 0 01 Ir 


An A 83 may mal diflolred ate 3 
if there be good Con 

deration for the diſſolving of it, _ 775 Becauſe 

it is intended, that it was made upon a goòd Con- 


N ! 


is but Nudum Pactum ex quo non oritur Acrio. 


Every Contract im- 
plies an Aſumpfit in 
Law. 


An Action lies upon 
tha Breach of Part of 
an. entire Contract, 1n 
Caſe. 


But not in Debt. 


A Sum miſtaken in an 
Action upon a Contract 
is fatal. 

Not where it is upon 


a Promiſe in Law. 


How it is where a 
Time is appointed for 
the Payment of the Mo- 
ney, and where not. 


Every Contract doth imply in itſelf an Aſimp- C 


fr i in Law to perform the Contract; for a Contract 


will be to no Purpoſe, if there were not a wma 
to enforce the Performance of it. 2 65600 

It I promiſe to pay 20 J. viz. 5 I. at ſuch aDa b 

other 5 I. at ſuch a Da Cc. an Action lies for 
Non-payment of the. PAT 5 L. and fo on for ever 
one; and it is not like to the Caſe of a ſingle ll. 
2 Leon. Caſe 137. Or a Debt upon a Contra& 
where the Money is to be paid at ſeveral Days, for 
in this Caſe no Debt is to be recovered, but only 
Damages. 2 Leon Caſe 279. 

Where an Action is brought upon a Contrt, E 
if the Plaintiff miſtakes the Sum agreed upon, he 
fails in his Action; but if he brings it upon the 
Promiſe in Law which ariſes from the Debt, there, 
tho? he miſtakes the Sum, he ſhall recover. Aleyn. 29. 

There is a Diverſity where a Day of Payment F 
is limited, and where not; for where it is limited 
the Contract is good preſently, and an Action lies 
upon it without Payment; but in the other not: 


As 
4 „ 
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93 . 3 1 
Contract. 433. 

As where a Man buys 20 Yards of Cloth, the Bargain is void if he 
doth not pay the Money preſently; but if Day of Payment be given, 
there the one may have an Action for the 3 other *Fro- 

A ver for the Cloth. ; Dyer 30. 6 93- | 

It I do promiſe to pay a Debt to J. S. which a 

Debt is own to him * G. D. . is Nadim, W 3 oe TR 
Paum for want of a Oohiffleratſon; and? f Ido 
not pay it, yet an Aion doth not lie againſt Me, for not paying 
of it according to my Promiſe : But if I promiſe to pay it, if . 
will forbear to ſue G. D. for it *till ſuch a Time, or ſuch like Con- 
ſideration; this is a good: Promiſe, for here is a good Conſideration, 
for this Forbearance may be a Prejudice to J. S. and a Benefit to G. D. 
and alſo to him that makes the Promiſe ; But the Statute of Frauds 
and Perjuries hath ſince altered the Law in this Caſe. See for this in 

B - 5 oo oC Cort & | Ye adde Wort” 
No ufurious Contract can be grounded u a nwo 
Bargain which may not either be accepted or re- nee e 
fuſed by the Party. (Hill. 21 Car. 1. B. R.) For it fuſel by the Party. | 


R 
1 
» 


is within the Statute; and the Party cannot be pre. 
judiced but by his own Conſ ent. eee 
C It a Contract be uſurious; and yet made fo that Uſarious Contract, tho 
the Statute may be avoided; yet it is a corrupt Bar- 10 within the Words, 
gain, and ſhall be adjudged to be within the Statute. it. 8 
Hill. 21 Car. 1. B. R.) For it ſhall be within the | 
: Equity of it, tho? it be not within the Words: For the Statute being 
1 a beneficial Law for the Commonwealth, ſhall be extended to Equity, 
4 __ hy | 3 appears to be Subtilty uſed to avoid the Statute, 
and the Penalty of it. Ag eee 
D Contract for a Thing which is made unlawful 
by any Statute, is void 4 tho? *tis not declared to * 3 — 
be ſo by the Statutes; for if there is a Penalty in- 
q * that implies a Ar ray” Carthem * 
ebt on the Statute for not ſetting out Tithes, . 
po ea on a Tort, and not on a Contra, Thid. Tithes. ä 
361. „ 


Contribution. 


Contribution. 
See Audita Querela. 


Contribution, Quid. Ontribution is in two Caſes: viz. Firſf, A 

| here there are ſeveral Parceners, and 

he who married the Eldeſt doth all the 

Suit to the Lozd; then he ſhall have his TUrit de Contributione 

facienda. The other is in Caſe of a Statute oz Recognizance, 

where Execution is ſued againſt the Hefr only, he ſhall not have 

Contribution againſt a Purchaſoz, but againſt another Heir he 

ſhall, ſo one Purchaſo2 ſhall have Contribution againſt other Pur- 
chaſo2s, and the Þeir alſo. = 


Where the Heir of In what Caſes the Heir of the Conuſor of B 
m—— ſhall nave him againſt whom Judgment is given ſhall have 
not. Contribution, and ſhall not be ſolely charged, and 

in what Caſes he ſhall. 3 Rep. 12. 6. 

One Purchafor ſhall One Purchaſor ſhall have Contribution againſt C 
have ir againit another, another, and againſt the Heir of the Conuſee alſo. 
TTY gg | ed 

The Conuſors ſhall The Conuſors themſelves ſhall be equally char- D 
be equally charged. oped, and one of them ſhall not be ſolely extend- 

ed; alſo the Heir of any of them ſhall not have 
pover Privilege in Law than the Conuſor himſelf. 
3 13, 14. | 

Where Feoffee ſhall Ever Feoftee ſhall have an Audita Querela E, 
n "mn the Conuſor, to make him contributary to 

* their Charge, if Execution is ſued ſolely againſt 

But the Conuſor ſhall them; yet he ſhall not have an Audita _ 
* againſt any of them, to make them contributary 

to him. 1 Plow. 32. 5. Roſſe and Pope. 

How Deviſee ſnall con- If A. mortgages Lands for 10001. and then de- F 
— 10 Bay off Nor. viſes to B. for Life, Remainder to C. in Fee, C. 
* F may compel B. to pay his Share of the Mortgage- 

Money. 1 Chanc. Caſes, 224. viz. The Tenant for 
Life one Third, the Remainder in Fee two Thirds. 
I Chanc. Caſes, 271. Chanc. Rep. 223, 224. 
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(Bargain and Sale. 
See Fine. 

Recovery, 

Lies. 


Conveyance is a Deed which paſſes Land 
from one Man to another. 


Conveyances have been altered, not ſo much 
by the Knowledge of the Learned, as the Ignorance 
of unſkilful Men: The uſual Conveyance at the 
Common Law was by Feoffment and Livery; but 
if there was a Tenant in Poſſeſſion, ſo that Livery 
could not be made, then the Reverſion was grant- 


Conveyance, 


Conveyance, Qui. 


How Conveyances 
came to be altered. 


The old Conveyance 
was a Feoffment. 


No Livery where Te- 
nant was in Poſſeſſion. 


ed, and the Tenant always attorned: And upon the ſame Reaſon, a 
Leaſe and Releaſe was held to be a good Conveyance to paſs an Eſtate; 
but then the Leſſee was to be in actual Poſſeſſion before the Releaſe. 


C Afterwards Uſes came to be frequent, and Set- 


tlements to Uſes very common, whereby many In- 
conveniences were introduc'd : 'To prevent which, 
the Statute of 27 H. 8. was made, by which the 
Uſe was united to the Poſſeſſion; for before, Uſes 
were to be executed by the Rules of Equity, but 
are now reduc'd to the Common Law, and there- 
fore to be conſtrued by the Rules of Law. . 

At the Common Law, when an Eſtate did not 
paſs by Feoffment, the Vendor made a Leaſe for 
Years, and the Leſſee actually entred, and the 
Leſſor granted the Reverſion to another, and the 
Leſlee attorned. 


E Afterwards, when an Inheritance was to be 


granted, then alſo was a Leaſe for Years uſually 
made, and the Leſſee entred, (as before) and then 
the Leſſor releaſed to him. 


F But after the Statute of Uſes, it became an Opi- 


nion, That if a Leaſe for Years was made upon a 
valuable Conſideration, a Releaſe might operate 


5 Q 


When came Settle- 
ments to Uſes. 


The Uſe united to 
the Poſſeſſion. 


Now to be conſtrued 
by Law. 


When Eftates paſſed 
by Leaſe for Years, and 


24 Grant of the Rever- 


ſion, and Attornment of 
the Leſſce. 


When Leaſe and Re- 
leaſe at the Common- 


Law, upon the Entry of 
the Leſſor. 


When a Leaſe and 
Releaſe by the Statute 


of Uſes, without Entry 
of the Leſſee. 


upon 
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436 | Conpeyanuce. 
upon it without an actual Entry of the Leſſee; becauſe the Statute did 
execute the Leaſe, and raiſed an Uſe preſently to the Leſſee. Serjeant 
Mocre was the firſt who practiſed this Way. Per North Chief Juſtice. 
2 Mod. 251, 252. 5 a © oy” 14 
o one onveyance made to one 15 repute 
his regret Nags = Name, aher he is not the ſame Peron in 7 a8 
Aliter, if it be to raiſe he is reputed, yet is the Conveyance good; becauſe 
an Uſe; for then it is it appears he was the ſame Perſon in Fact, who was 
void for the Incertainty. jntended to take by the Conveyance : But if ſuch 
a Conveyance be made to raiſe an Uſe, then it is not good. 28 April, 
1651, H. S. For a Conveyance to raiſe an Uſe is uſually made to a 
Stranger, and not to ceſtui que Uſe, and therefore if it be uncertain 
who is the ceſtui que Uſe, the Conveyance is void for the Incertainty. 

A Conveyancecannot A Conveyance cannot be fraudulent in Part, and B 
be fraudulent inPart,and good as to the reſt. 30 Apr. 1650. B. S. For if it 
good as to the reſt. be fraudulent and void in Part, it is void in all, 

for it cannot be divided, becauſe it is made, and 
is to take Effect, uno flatu. 

IE a Man covenantsto Ik I covenant to convey Lands to another, I C 
conveyLands,hemuſtdo am bound to do it at my own Charges, except it 
it at his own Charges. he otherwiſe agreed betwixt us. Tyin. 1651. B. S. 
For he is to perform the whole Covenant at his Peril, and the Cove- 
nantee is not bound to be aſſiſting unto him in the perfecting thereof. 


A Covenant to convey A Covenant to conve according to Draughts D 
according to Draughts agreed upon, the Plaintiff need not to tender Wax: 


agreed upon, who muſt Becauſe the Defendant had taken it upon himſelf. 
. 1 Lev. 44. Alſo ſee there when a Tender of a Con- 
veyance is requiſite, and when not. 
Where a Bargain and Mhere the Bargain and Sale, Recovery and Fine, E. 
Sale, Fine and Recove- although made, ſuffered, and levied at ſeveral Times, 
4 1 yet by the mutual Conſent of the Parties make but 
one Aſſurance according to the Original Contract: 
And therefore every of them tending to perfect the 
Done of them ſhall de. Bargain, none of them ſhall deſtroy any Part of it. 
ö Rep. 75. a. See 2 Mod. 233. 
How to plead a Con- The Manner of pleading of a Conveyance, with F 
Veyance. the Words, Give, Grant, Releaſe and Confirm. 
3 Lev. 291, 292. 

Where an Act is imperfect, and is to receive its Perfection from a G 
ſubſequent Act, there of Neceflity they muſt be taken as one intire 
Conveyance; but when the firſt A& is [aficient to paſs an Eſtate, the 
Law will not expect a future Act, tho' to ſome collateral Purpoſes it 
would pals it ſtronger. Skinner 186. 

_ Where many Acts are done, ſome former and ſome later, and all H 
ſufficient between the Parties, they ſhall be looked upon as one Con- 
veyance : but as to the Intereſt of a Stranger, and for his Advantage, 
they ſhall be conſidered a- part. Lid. 


3 Convitton. 


Conbiition. 


A A Convi#, Convictus, fs he that is found 
guilty of an Offence by Uerdi# of a Ju⸗ 
ty. Staundf. Pl. Cor. 186. But Crompton, 

out of Dyer, 275, ſays, That Convic- 


What a Convid and 
Conviction are. 


tion is either when a Man is outlawed, oz appeareth and confeſ- 
ſeth, o2 elſe is found guilty by the Inqueſt, Crompt. Jult. Fol. g. 


B Convifion and Attainder are often confounded 
one for the other. 

C There cannot be a Conviction by Juſtices of the 
Peace upon a penal Statute, without a Summons. 
Mod. Caſes 41, 42. 

D Execution to a Conviction upon the Statute of 
. &. M. for keeping of a Ware-houſe for Low 
Wines, &c. becauſe in Engliſh, not allowed. Skin- 
ner 562. 

E @lhether, though it do not appear by the Con- 
viction that the Party convicted was ſuch an Offen- 
der as the Statute deſcribes, yet he being convict- 
ed of offending againſt the K orm of the Statute, 
it ſhall be intended that he was ſuch an Offender, 
and the Conviction be good. 1bid. 

A Suinmons is neceſſary in all ſummary Con- 
victions. 2 Salk. 181. 

G There the Time therein is impoſſible, it is no 
Summons. 2 Salk. 181. 

H Jn Convictions on 43 El. forcutting Trees in the 
2 their Nature and Number muſt be ſhewn. 
Ibid. 

I A Plea of Title to ſuch Convictions ſhall not 

be receiv'd; per 3 contra, Holt and St. John's Caſe 
5 Co. deny'd. 2 Salk. 182. p 

K On Conviction of Deer-ſtealing, each Offender 
b 3ol. the Statute being reſpectively Forfeit. 
Lid. 

L Jn Convictions before Juſtices, what appears up- 
on Evidence will not ſupply a Defe& in the Charge. 
2 Salk. 385, 681. 


Conviction and At- 
tainder uſed one for the 
other. 


There ought to be a 
Summons before Con- 
viction. 


In Exgliſb. 


When the Offence does 
not appear in the Con- 
viction, ſo as to deſeribe 
him an Offender. 


Summons, 


Where no good Sum- 
mons. 


Where to be ſhewn in 
Convictions. 


Plea of Title. 


Deer-Stealers. 


Evidence. 


Tis 


438 . Convict 


: The Infamy. | 'Tis the Conviction of a Crime, and not the A 
Puniſhment, that makes the Infamy. 2 Salk. 689, 
690... | | 
Forcible Entry. On Conviction of forcible Detainer, the Defen- B 
dant was refuſed to be bail'd. 2 Salk. 106. 
Forgery. On a Conviction of Forgery a Rule to make up C 


the Record in order to arreſt the Judgment was 
deny'd. - ' Mod. Caſes 45. 
Confeſſion a good Confeſſion of the Offence of keeping a Grey- D 
Conviction. hound, &*c. is a good Conviction, tho? the Stat. 
5 Ann. cap. 14. direQs it to be upon Oath. Modern 
Caſes 63; 64. Vide 208, 238. 

The like. The Defendant confefs'd himſelf guilty of Per- E 
jury, and it was held a good Conviction, and he 
was by the Court of C. B. ſet in the Pillory. Mod. 
Caſes 179. 

Conviction quaſh'd. A Convixton of forcible Detainer was quaſh'd, F 
the Verbs in the Adjudication being in the Prower. 
when they ſhould be in the Preſent Tenſe. Mod. 
Caſes 65. 

Removal of Officers. See divers Caſes of Removal from Offices in G 
Corporations, before or without any Conviction. 
Mod. Caſes 101, 102. | 

The Judgment on a On a Conviction by two Juſtices on 1 Geo. I. cap. H 

Convidtion. 48. for deſtroying Fruit Trees, the Judgment was 
Ideo conſideratum, &c. without quod foris faciat, 
yet good. Mod. Caſes 175. 

8 Ann. cap. 9. See a Conviction on the Stat. 8 Ann. cap. 9. for I 

not aſſiſting an Exciſe Officer in weighing Candles. 
Mod. Caſes 5 9, 320. 
Prophane Curſingand Divers Objections to a Conviction of prophane K 


Swearing. Curling and Swearing on the Stat. 6, 7 V. 3. c. II. 
over-ruled. Mod. Caſes 366. 
Conviction quaſh'd. But a Conviction on an Information for the L 


like Offence was quaſh'd. Mod. Caſes 55, 58. 
Selling Ale without Conviſtions for ſelling Ale without Licenſe M 


Licence. | (vide Ale-houſe) and. Mod. Caſes 174. 
Puniſhment when to In a Conviction on 1 Geo. I. ſupra, *tis not ne- N 
be ſpecified. ceſſary to ſpecify the Puniſhment inflicted, exc. 
Mod. Caſes 175. 
When in Engliſh, Bekoze Juſtices of Peace, may be in Engliſh. O 


Comberb. 289, 297. 
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ATF upon a Trial you will give Part of a Copy _ Part of a Copy of an 
of an Office in EVidence to prove a Deed, which Sn lee, re f. Deed, 
2 given 
Deed is to prove the Party's Title to the Land in Evidence. 
in Queſtion that gives it in Evidence; if that 
Part of the Office given in Evidence be not ſo much of the Office as 
doth any Way concern the Lands in Queſtion, the Court will not 
admit it to be given in Evidence, 28 Apr. 1651. B. S. For though ſome- 
thing in the Office may make for him who gives it in Evidence, yet 
it may, if all the Office be taken together, make againſt him; and 
therefore the Court will have it all given in Evidence, ad „ d 
Conſcientiam and to ſatisfy the Jury, or elſe no Part of it ſhall be ad- 
mitted in Evidence. | „70 214 „5 
B A Clauſe out of a Patent taken from the Cha- Nor a Clauſe of a Pa- 
pel of the Rolls cannot be given in Evidence, but ZN 
you muſt have a true Copy of the whale: Charter | 
examined. 1 55 — q 22 a 5 
C The upon a Trial at t r, may not Jury not admitted to | 
— or have any Copies of Deeds, <4 other f. = 3 Co 
Writings, which were given in Evidence unto Evidence. 
them, away with them from the Bar to conſider of 
their Verdict, which are not under Seal. 28 Apr. 
1651. B. S. But all Deeds or Writings under Seal, 
and given in Evidence, they may have, but nothing which was not 
given in Evidence may they have; for this were to make new Evi- 
dence which the Court heard not, which ought not to be; for the 
Court gives their Direction to the Jury upon the Evidence that is 
given in Court. T7 yo 


Otherwiſe of Deeds, | 
Oc. under Seal. i 


-? 


What makes a 
bold Tenant. _ 


miſed and vemiſeaſe to ſuch as will take the ſame in Fe 


Copyhold Tenant is he who is admitted A 
Tenant ot any Lands within a Banoz, 
that Time out of Bind have 2 

ee⸗ 


Tall, oz fo2 Life, Years, oz at (Will, accoꝛding to the Cuſtom 
of the ſaid Yanoz. 


A Copyhold cannot 
be ſurrender'd by Attor- 
ney without Deed, but 
one may be admitted by 
Attorney. 


Forfeitures deſcendi- 
ble to the Heirs of the 
Lord. 


a Determination of the 
Eſtate, 

Who may take Ad- 
vantage of the Forfei- 
ture of a Copyhold by 
1 * Life. 

e Lord ma 
2 forfeited Avex £ 
fore Seizure, 


Felony is a Forfeiture 
of a Copyhold. 


But Quere if Copyhol- 
der has his Clergy. 
Ul 2 


Pos 
to two 


Copyholders isſuffeient. 


3 


What Forfeitures. are 


A Copphold Eſtate cannot be ſurrender'd to ano- B 
ther by an Attorney without Deed ; but one may 


be admitted to a Copyhold Eftate b Atorney 
without a Deed. 2 4 1650. B. S. For there is 
Difference betwixt the paſſing of an Eſtate, and 


the receiving of an Eſtate paſſed. 

Mhat Forfeitures are deſcendible to the Heirs C 
of the Lord. 1 Lutw. Ent. 802, 803, &c. | 
Mhat Forfeitures are a Determination of the D 


Copyliold Eſtate. Jem Bog. 
that Per ſons may take Advantage of the For- E 


feiture of a Copyhold by Tenant for Life. See 


1 Saund. 151. 
That the Lord may grant a Copyhold forfeit- F 


ed, before Seizure. 1 Lev. 26. 

That a Copyhold is forfeited by Commiſſion of G 
Felony. Idem 263. 

Copyholder convicted of Felony had CE H 
and made a Quere, if it be a — as of hi 
ſtate ? Ibidem. 

n a Covenant or Agreement to ſurrender J 

Conphold to the Uſe of 4. a Surrender into the 


Hm of two Copyholders is ſufficient. Idem 293. 


That 


4 That 


* 


1189, 1190. 


good. Liu w. 94. * | : 
C Cuſtom to pay a Fine according to the yearly 
Value, good. Lutw. 255. p 
D A Cuſtom which gors in Deprivation or Bar of 
a Copyhold Eſtate be taken ſtrictly, but 
where it you in making and maintaining of a 
Copyhold Eſtate, it ſhall be taken favourably. Co. 
EL 879. pl.10. | 
E * Lord requires the Copyholder to do ſuch 
and ſuch 


they are due by Law you ſhall have them, but it 
ſhall 


F A Copyholder for Life commits Waſte, it ſhall 
not forfeit the Eſtate of him in Remainder. Co. 
El. 380. | 
The Huſband of a Copyholder in Fee commits 
a Forfeiture and dies; the Wife ſhall have it again 
after the Huſband's Death. Co. Car. 7. pl. 44 See 
Cro. El. 149. pl. 18. | | 
HA Copyholder for Life forfeited for Non-pay. 
ment of Rent upon a wilful Refuſal ; ſo if Copy- 
holders in Fee do not upon Summons come to th 
Court it is a Forfeiture, tho* no actual Refuſal; fo 
alſo if they refuſe to be of the Homage, or will 
not make a Preſentment. Mod. Caſes 468. 
I There is a Real and Perſonal Forfeiture of Co- 
pyhold Lands; a Real Forfeiture, as committing 
aſte, Gc. need not to be found by the Homage. 


G 


Copyhold is not within. the Statute of Coprhold not within 
12 Car. 2. touching Guardians. 2 Lev. 395 2 Lut w. the Statute of 12 Cat. 2. 


Services; the Copyholder anſwers that if 


44¹ 


B HUhere a Copyholder for Life was attainted of Copyholder for Life, 
Felony, and he in Remainder enter'd, and held 7 — ed of Felony, he 


inder enters, and 


held good. 


Cuſtom to pay a Fine 


according to yearly Va- 
lue, ood. 


How Cuſtoms that go 
for barring, and Cuſtoms 
that 8 for maintaining 
of Copyhold Eſtates, 
ſhall be taken. 


No Forfeiture to ſay, 
if ſuch Services are due 
you ſhall have them. 


be tried by the Law firſt; this is no Forfeiture. Latch. 123. 


A Copyholder for Life 
ſhall nor forfeit the Re- 
mainder-Man's Eftate. 


The Huſband of a 
Copyholder commits 2 
Forfeiture, and dies, his 
Wife may enter, 


Non-payment of Rent 
is a Forfeiture. 


So is, not coming to 
the Court. 


So, refuſing to make 
a Preſentment. 


What Forfeiture muſt 
be found by the Homage, 
and what nor. 


But a Perſonal Forfeiture, as refuſing to pay the Lord's Rent, &c. muſt 


be found by the Homage. 4 Leon. Caſe 382. 

J K A Coppholder for Life doth forfeit his Copy- 

43 hold, by committing of voluntary Waſte, or cut- 

& ting down of Timber growing upon 
hold Tenement ; except it be fe 


What is a Forfeiture 


of 2 Copy hold. 


the Lands belonging to the Copy- 
Reparations of the Copyhold, and 


a Cuſtom for it: Alſo for Leaſing without a Licence. See Title Lt- 


cence. 
L Tenant in Tail of a Co yhold ſurrenders to the 


Uſe of another in Fee; this is no Diſcontinuance, 


148. pl. 17; but {ce alſo 483: pl. 20. See poſleu. 


Copyhold by 
ber the Heir in Tail may enter. 1 Leon. 95. Caſe 
124. See Moore, Caſe 448, 813. A Surrender of . 
t in Tail is no Diſeontinuance, unleſs the Cuſtom be ſo. Co. El. 


Surrender in Fee of 2 
Tenang in 
Tail makes no Diſcen- 


tinuance. 


A Court⸗ 


— ad * 
= 


442 


: 


1 Before whom 
Baron may be hel 


" 
* 
— 114 


quiſite for a Copyhold- 
Court. | 


- - Admiſſion of him for 
Life, is alſo of him in the 
Remainder; and no ine 

due /ans Cuſtom. 


The R⸗mainder-Man 
may after the Death of 


Tenant for Life, ſurren- 


der without Admittance, 
and good. 


Aſſignees of a Rever- 
ſion of Copy hold, are 
within 32 V. 8. cap. 34 


A Remainder-Man in 


Fee may ſurrender his 
. Copyhold. 


A Reverſion of a Copy- 


hold, how grantable. 


Fr 
ww 4 


Copyholders alledge a 


Cuſtom, and Freehol- 


ders preſcribe. 


How to preſcribe a- 
ainſt a Stranger, and 
ow againſt the Lord. 


Fifty Years makes 2 
'Cuſtomary Ellate, 


75 Copyholder for Life 


is attainted; who ſhall 
have the Forfeiture ſo 
long as he lives? 


* — * 


& | - : oY 
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—_— A-Conrt-Baron may be held coram Seneſchullo, A 


as to Admittances; tho it is uſually. held before 
the Suiters, and they are Judges, vig. as to the 


Aal at 12h!  _ * Cauſes there tried. Lut m., 1217. 
What Notice is re- 


A general Warning of a Court within the Ma- B 
nor is ſufficient; for if the Tenant himſelf be not 
reſiant upon his Copyhold, his Tenant may ſend 
him Notice of the Court. 1 Leon. 104. Goſe 139. 

An Admittance of a Copyholder for Life upon a C 
Surrender is an Admittance of him in the Remain- 
der; and no Fine is due for the Remainder-Man, 
unleſs by Cuſtom. 3 Lev. | ep 4 Rep. 22. b. Alſo 
the Remainder-Man may after the Death of the Te- 
nant for Life ſurrender without any Admittance. 
4 Leon. Caſe 226. Cro. El. 504. pl. 29. For the firſt 
Part of this Paragraph. Cro. El. 662. pl. 11. See 
5 Mod. 306, 307. 

Aſſignees of a Reverſion of Copyhold Lands D 
ſhall take Advantage of the Covenants, per Statute 
32 H. 8. cap. 34. 3 Lev. 227, 326. 

Tenant for Life of a Copyhold, Remainder in E 
Fee; he in Remainder in Fee may ſurrender his 


. Eſtate, if there be not any Cuſtom to the contrary. 


3 Leon. Caſe 329. 5 
The Lord of a Manor cannot grant a Copyhold F 
in Reverſion without a Cuſtom for it. March 8. 
pl. 13. Lord for Life, or a particular Tenant, ha- 
ving Intereſt in a Manor may grant Copies in Re- 
verſion, altho* not executed in the Grantor's Life. 
Moore 147. pl. 292, 236. T1 
Copyholders muſt alledge a Cuſtom, and Free- G 
holders preſcribe to have ſolam & ſeparalem Pa- 
ſturam. 1 Lev. 268. 2 Lev. 178. | 


Muhere a Copyholder preſcribes againſt a Stran- H 


ger, he ought to alledge the Preſcription in the 
Lord; but where he preſcribes againſt the Lord, 


» ought to lay it by way of Uſage. Cro. El. 390. 
pl. 12, 


4 Rep. 31. . EY 

The Continuance of fifty Years is requiſite to 
make a cuſtomary Eſtate demiſeable by Copy. 

Leon. Caſe 158. See Cro. El. 351, that forty 
Years is not ſufficient. | 5. Rn 
here 2 Copyholder for Life is attainted of K 
Felony, he that hath the next Life enters, then the 
n is pardoned: The Forfeiture is not to 
the Lord, but to the next Tenant for Life in Re- 
mainder. 3 Lev. 94. But 9 Rep. 107. 4. Baring 
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and he in Remainder ſhall not enter. 
holder for Life, who commits Waſte, 3 Lev. 128, 


130. 

B "vere the Fine is certain, the Lord may refuſe 
to admit without a Tender of it. Cro. El. 779. But 
where it is uncertain, the Lord is firſt to admit the 
Tenant, and then ſet the, Fine : The Reaſonableneſs 

| whereof is to be determined by the Judges, before 
whom the Cauſe depends, upon a Demurrer, or by 

a jury, upon Proof of the Yearly Value of the 


C Ik the Lord demands an unreaſonable Fine of a 
Copyholder where the Fine is uncertain ; if the 
Fine be denied to be paid, it is no Forfeiture. Cy. 
ITS . WS | | 

D Af a Copyholder for Life cuts down Trees, un- 
leſs for Repairs, and for which there is a Cuſtom, 


down gives the Copyholder no Intereſt in them. 
E Copyholder for Life pleads a Cuſtom to cut 
own Timber Trees, and carry them away at his 
Pleaſure. And held by the 2 Part of the 
udges, That it is an unreaſonable Cuſtom, for 


ment had not their Growth in his Time. 


Copyhold and Freehold Tenements, and to ſell the 
Trees at their Pleaſure, and held a good Cuſtom, 
4 Leon, Caſe 371. 55 
G It is a Forfeiture at the Common Law for a 
Copyholder to cut down Trees without a ſpecial 
Cuſtom. Cro. El. 292. pl. 3. 498. 
HH A Copyholder in Fee brings an Action againſt 
his Lord upon a Cuſtom that every Copyholder 
Il have the Loppings of the Pollingers, and ſays, 
at the Defendant cut down two Oaks which were 
Pollingers, and ſo he loſt the Benefit of the Lop- 
pings; and by the better Opinion an Action lies. 
Coo. El. 629. pl. 24. | 
I A Copyholder may without a Cuſtom cut off the 
Under-boughs which cannot cauſe any Waſte, but 
the cutting off of the Top-boughs will cauſe the 
Putrefaction of the Trees. Cro. _ 361. pl. 21. 
5 5 
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Lord ſhall retain it during the Life of him who commits the Forteiture, 
A Caſe lies for him in Remainder againſt a Copy- 


pyholder for Life to cut down Timber Trees, 


1 30. 
F A Copyholder alledges a Cuſtom for all the Te- 
nants to cut down Trees for the Repair of their Co 
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Remainder-Man may f 
bring Caſe againſt Te- 


nant for Life, who com- 


mits Waſte, 
Fine certain muſt be 
terider'd befote the Ad- 


Otherwiſe, where it 
Is uncertain, and who 
are Judges of it. 


Land: And for Non-payment of an unreaſonable Fine, the Lord can- 
not enter. 3 Mod. 133. 4 Rep. 27. b. 28. a. Hob. 135. 


Refuſing to pay an 
unreaſonable Fine where 
it is Arbitrary, is no 
Forfriture. 


The Trees are the 
Lord's. 


the Lord may carry them away, or bring Trover for them: For when 
they were ſtanding, they were the Lord's, and the cutting of them 


Copyholder for Life 
can't cut down Timber, 
tho' a Cuſtom for it ; 


and why. 
which by Intend- 


A Cuftom for all the 
pyholdTenants to cut 
down Trees to repair 
their Cuſtomary aad 
Freehold Eſtares, and to 
ſell, and held good. 

It is a Forfeiture to 


cut down Trees ſans (; 
cial Cuſtom. 11 


Action lies for a Co- 
11 againſt the 

ord who cut down Pol- 
lingers, whereby he loft 
the Loppings. 


May cut Under-boughs 
without a Cuſtom, but 
net Top-boughs. 


Neither 


- 
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444 
Boots, unleſs, Oc. 

The Lord cannot cut 
down all the Trees. 


Where the Copyhold- 
er may maintain an Ac- 


tion againſt his Lord. 


Copyhotd and Copyhoiver. 


Neither can they have Neither can they have ſach Boots as Tenants for 


Life or Years, unleſs by Cuſtom. Cro. Elix. 5. pl. 3. 
The Lord cannot cut down all the Timber A 
Trees, but ought to leave ſufficient for Reparations. 
12 Rep. 68. 4. 
A General Action of Treſpaſs lies by a Copy- B 
holder of Inheritance againſt his Lord, Quare clau- 


ſum fregit & arbores ſucciditz for Cuſtom hath fixed 


it to his Eſtate againſt the Lord, they being fixed 


to the Lands, and the Copyholder (viz. of Inheritance) may cut 


them for neceſſary Repairs. 


Copyholder's Surren- 
der by Attorney, good; 
tho' no Cuſtom. 


The Surrenderee can- 
not enter before Admit- 
tance, 


But the Surrenderor 
ſhall continue the Poſſeſ- 
ſion. ; 


Soit is in the Caſe of 
a Surrender to the Uſe 
of his Wil. 


The Heir in Tail in 
the Life of his Mother, 
before Admittance, ſur- 
renders, and good. 


Admittance of Tenant 
for Life is the Admit- 
tance of him in Remain- 
der; and no Fine for 
him in Remainder, 

But there is for him 
in the Reverſion. 


The Cuſtom was to 
grant for one, two or 
three Lives; a Grant 
fora Life anda Widow's 
Eſtate, is good. 


A Cuſtom that war- 
rants a greater Eſtate, 
warrants a leſſer, 


Where the Widow of 
a Copyholder ſhall have 
her Widow's Eſtate, and 
where not. 


tom of the Manor, the 


12 Rep.68, 69. 

Every Copyholder by the Common Law may C 
ſurrender in Court; and if he can do that by the 
Common Law, he may make an Attorney to do it 
as an incident Thing by the Common Law. 9 Rep. 
75. 4. ba See 1 Leon. 36. Caſe 45. 

A Copyholder ſurrenders to the Uſe of 
The Lord, without reaſonable Cauſe, refuſes to 
admit him ; he cannot enter before Admittance, 
becauſe he which makes the Surrender, continues 
in Poſſeſſion, and not the Lord, and he ſhall have 
Treſpaſs againſt any one who enters. Co. El. 349. 
pl. 25. So if a Copyholder ſurrenders to the Uſe 
of his Will, he ſhall have it during his Life. 1bid. 
4 Rep. 23. 28. b. 

Baton and Feme Copyholders, to them and the 
Heirs of the Baron ; the Baron dies ; the Heir in 
the Life of the Feme, before Admittance, ſurren- 
ders into the Hands of the two Tenants; and ruled 
to be good: Alſo if a Surrender be to the Uſe of 
one for Life, Remainder in Fee, the Tenant for 
Life is admitted ; this is an Admittance for him 
in Remainder. Cro. El. 662. pl. 11. Becauſe the 
Fine is entire, and there is no Fine due for him in 
the Remainder, but there is for him in the Rever- 
ſion. Moor. Caſe 488. 

The Cuſtom of a Manor was to grant Copyhold F 
Eſtates for one, two or three Lives. A Copy is 
pramed to a Man, Habend. for his Life, and to 

is Wife durante Viduitate. Whether that to the 
Wife was good or no? And held good; for when 
the Cuſtom warranted the greater Eſtate, it war- 
ranted the leſſer. Cro. El. 323. ph 11. 373. 

Where there is a Copyholder, and by the Cuſ- G 
| > Wife that he hath at the 
Time of his Death ſhall have her Widow's Eſtate : 
If this Copyholder after Marriage, and before his 


Death, ſurrenders his Eſtate into the Hands of the Lord, to the Uſe 
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of another, and dies, altho the Surrenderee is not admitted, until 
| after the Death of the Surrenderor, yet the Wife ſhall be barr'd : Be- 
cauſe ſhe can claim nothing but her Widow's Eſtate, upon her Huſ- 


band's dying ſeized. So that the Huſband muſt En” 

be a perfe& Copyholder at the Time of his Death, FR. nc aan 
which was not in this Caſe ; becauſe he had fur- 

render'd in his Life-time, and therefore had no Eſtate in Law left in 
him at the Time of his Death, out of which her cuſtomary Eſtate 
could ariſe. Hill. 5 V. & M. B. R. 


A A Copyholder's Widow, who hath an Eſtate Wherea Woman, who 


for her Life during her Widowhood, ſows the — *. 3 


Land, and then takes Huſband: The Lord ſhall ries, the Lord ſhall have 
have the Corn, and not the Huſband : Becauſe the be Corn. 

Eftate determined by her own Act, viz. the taking 

of the Huſband. 5 Rep. 116. 4. 


B The King ſhall have a Copyhold, which is The King ſhall have 


granted to one in Truft for an Alien. Hill. 23 Car. act ad granted in 


B. R. 


C Tt is a Forfeiture of the Copyhold, for the, What ſhall be a For- 


Copyholder to refuſe his Fine, if it be a Fine cer- feirure of a Copyhold. 


tain; or to refuſe to appear at his Lord's Court, and to do his Ser- 
vice there ; for there is a Condition in Law implied in every Copy- 
hold Eſtate, that the Copyholder muſt pay his Fine, and do his Ser- 
vice, upon Pain of Forfeiture for not doing it. Trin. 24 Car. B. R. 
But if he refuſe to pay a Fine incertain after it is ſet, it is no Forfei- 
ture; for the Fine may be unreafonable, and the Court is to adjudge 
of that. Vide Raym. 42. 


D A Surrender of a Copyhold to an Uſe, makes Surrender of a Copy- 


d 
not one a Copyholder, as to Purchaſe, but as to — i — 22 


Deſcent it is otherwife. 5 Februarii, Hill. 1649. Purchaſe, tho' it does 
B. S On. as to Deſcent. 


E It 05 ad judged, That Copyhold Lands were Copyhold Lands are 


within the Statute of 21 Fac. _ 16. for Limita- within the Statute of 
Limitations. 


tion of Entry within twenty Years. 35 Car. 2. . 
B. R. HalPs Cafe. | 5 


F Mhen an Act of Parliament alters the Service, When Copyholds are 


Tenure, or Intereſt in the Land, or any other ebony a 23 
Thing in Prejudice to the Lord, Cuſtom of te 
Manor, or Tenant; there the general Words of Acts of Parliament 
ſhall not extend to Copyholds. 3 Rep. 8. 4. 


G But when an Act is made for the Publick Good, and none of the 


before-mentioned Prejudices may happen, there Copyholds and cuſtc- 
mary Eſtates are within the Purview of thoſe Acts. 1hid. 


H Copphold Lands are within the Words and In- . 


tention of the Act, 4 H. 7. cap. 2. of Fines and 4 U. 7. cap. 2. of Fines 


Non-Claim, and fo are Leaſes for Years. 9 Rep. and Non-Claim. 
105. &s 19 Y, 7. cap. 2. 


Where 


445 Copyhold and Copyholder, 
Where a Copyholder Uhere a Copyholder may preſcribe againſt his A 
may preſcribeagainithis Lord, and . not. Kiebo. 76. 4. 77. &s 


Lord, and where not. e | ; 
| *neDic Ik 2 Diſſeiſor or other Perſon having a defeaſible B 
gilera gong, andchit Title in a Manor, grants a voluntary Eſtate 


OE and Copy, as if the Copyhold was forfeited to hin? 
e or eſcheated to him; or if the Copyholder died 
without Heir; theſe Grants ſhall not bind him who 

hath the Right after he hath recontinued the Manor; but ſuch Admit- 
tances as a Diſſeiſor makes to the Heir of a Copyholder of the Manor, 
are good ; becauſe it is a Thing of Neceſlity. 1 Rep. 140. b. 4 Rep. 
23. b. 24. a. So Note the Difference between a Grant and Admit- 
tance. So of Surrenders of Copyholds in Fee to the Uſe of another, 


the Admittances are good. Poph. 71. 
A Man ſeized of a Copyhold in Fee in Right of C 


ä a 
A Copyboleer ere] his Wife ſurrenders it to a Stranger, the Lord admits 


jure Uxoris in Fee, ſur- 


renders, it is void. 


See a good Diverſity 
between a Surrender of 
an Eſtate for Life, and 
of an Eſtate in Fee. 


One Joint-Tenant 
grants a Copyhold, ir is 
void. 


Tenant at Sufferance 
Srants a Copyhold for 

ife, it is void. 

But Tenant at Will 
may. 


Infant grants a Copy- 
hold, or preſents to a 


Church, it is good. 


What Eſtate a Copy- 
holder in Fee hath at 
this Day. 


What Act ion he may 
bring. 


Where he muſt ſue by 
Petition to the Lord. 


him; the Huſband and Wife die, the Heir enters; 
and adjudged lawful: For the Surrender made no 
Diſcontinuance; and a Diverſity was taken between 
a Surrender of an Eſtate for Life, and of an Eſtate 
in Fee; in the one the Eſtate is drowned in the 
Lord by the Surrender, in the other it is not, but 
is transferred to him to whom it was made. . Poph. 
39. Moor. Caſe 813. 

Two Joint-Tenants of a Manor; one of them D 
grants a Copyhold ; this is void, becauſe he is not 
Dominus pro tempore. 1 Leon. Caſe 217. 

A Tenant at Sufferance grants a Copyhold for E 
Life before Entry of the Leſſor, this is a void 
Grant ; but Tenant at Will, who hath an Intereſt, 
may grant it. Moore Caſe 369. 

An Infant grants a Copyhold, and it is good; F 
for the Copyholder is in by Cuſtom. Noy 41. So 

a FS to a. Church by an Infant is good. 
Ii | 

Altho' a Copyholder in Fee hath but an Eſtate G 
at the Will of the Lord, ſecundum Conſuetudinem 
Manerii, yet Cuſtom hath ſo fixed and eſtabliſhed 
his Eſtate, that by the Cuſtom of the Manor it is 
diſcendible, and his Heirs ſhall inherit ; and an 
Heir of a Copyholder may bring a Plaint in the 
Nature of an Aſſize of Mortdaunceſior in the 
Lord's Court: And upon a Recovery there, a Writ 
of falſe Judgment doth not lie; but the Remedy 
is by Petition to the Lord, and he may, if there 
be Cauſe reverſe the Judgment. 4 Rep. 21. 4. b. 
22. à. 23. As 


A Copyholder 
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A 


B 


C 


ſurrender to the Uſe of B. the Moneys 


4 Copyhoſdex, ſurrenders to the Uſe of A. in 
Truſt that he ſhall hold the Land until he hath 
levied certain Moneys, and that afterwards he ſhall 


Copphold and Copyholder. 


are levied ; 


447 
Where 2 Lord r 
Manor i: Chance 
his owa Court; | 


LY 


A. is required to 


make the Surrender to the. Uſe of, B. and refuſes; B. exhibits his Bill 


to the Lord of the. Manor 


againſt A. who decrees againſt A. that he 


ſhall ſurrender, he refuſes ; nou the Lord may ſeize, and admit H. to 


the Copyhold. 1 L2on. 2. 
him to ſurrender. 
Copyholder for Life ſurrenders to the Lord in 
Tail with the Reverſion in the Crown; the Lord 
makes a Leaſe for three Lives, and the ancient Co- 
pyhold Rent and more was relerved; two Queſtions 
were made, 


1. Tf the Land ſhall be ſaid to be uſually demi- 
ſed within 32 H. 8. cap. 28. being never demiſed 
before but by Copy; and held that it ſhall. 


So alſo a Court of Equity will conipe! 


Copyhold for Life ſur- 
rs to the Lord in 
Tail,wholeafe: for three 
Lives at th: anc'e 1t (d- 
pyhold Rent, and weld 
good. 


32 Y. 8. cap. 23; 


D 2. Tf this Copyhold Rent ſhall be ſaid to be the ancient Rent with- 
in the Statute ; and held that it ſhall Moor, Caſe 1050. 


E 


F 


Alſo if a Copyholder paying his Services, be 
ejected by his Lord, he ſhall have Treſpaſs againſt 
him. 4 Rep. 22. 4. 

But if 2 Copyholder refuſes to make and per- 
form his Services, it is a Breach of the Cuſtom, 
and a Forfeiture of his Eſtate. 4 Rep. 21. b. So 
alſo if he refuſes to pay his Rent. 3 Lon. 1c8. 


G A Perſon by Letter of Attorney may eſſoin for 


a Copyholder, but cannot do the Services for him; 
for none can do the ſame but the Tenant himſelf. 
1 Leon. 104. Caſe 139. 


H @TAhen Cuſtom hath made ſuch Inheritances that 


the Land ſhall be diſcendible, the Law ſhall direct 
the Diſcent according to the Rules of the Common 
Law, as Incidents to every diſcendible Eſtate, and 
there ſhall be a Paſſæſio Fratris ; but fuck Inheri- 
tances ſhall not have any other Collateral Quali- 
ties, which do not concern the Diſcent of the In- 
heritance, than other Inheritances of the Common 
Law ; and therefore ſuch Inheritances ſhall not be 
Aſſets to bind the Heir, nor the Wife be endowed, 
nor a Tenancy by Curteſy. Crg. Eliz. 361. pl. 22. 
Nor ſhall a Diſcent take away the Entry, &c. un- 
leſs there are pzrticular Cuſtoms for theſe Matters. 
4 Rep. 22. 4. 23. 4. 


1 


Where he may Have 
TreſpaGs againſt Eis 
Lord. 


Ref ing to perform bis 
Services, is a Forfeiture. 


Aa Artorney may ei- 
ſoin, but cannot do Sur 
and Service. 


How Diſceat of the | 


| ands Lov BY >. 


Peg: Fratris. 


Shall not be AZ:. 


Nos Tenzzt >7 Cu. 
teſ g. 
Nor Lover. 

Nor Diem to tc 


The 
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Heir of a Copyholder 
may enter before Admit- 
tance, and alſo ſurren- 


der : But the Lord ſhall 


have his Fine. 


mittance : But this ſhall not prejudice the 


The Heir of a Copyholder in, Fee ma enter, A 
and take the Profits, and bay "Treſpaſs before 
Admittance, and his actual Poſſeſſion before Ad- 
mittance ſhall make a Poſſeſio Fratris; if there be 
a Cuſtom for it, he A ſurrender before Ad- 

ord of his Fine due upon 


the Diſcent. 4 Rep. 22. b. 23. 4. He may alſo bring Treſpaſs before 
Admittance. See 4 Rep. 24. | er 


Heir of a Copyholder 
may make a Leaſe, but 
not ſurrender befoxe Ad- 
mittance. 


And may enter and 


bring Treſpaſs before 
Admiſſion. 


The Heir of a Copy- 
holder may enter and 
bring Treſpaſs before 
Admittance. 

How the Heir of a 
Copy holder may plead 
his Title by Diſcent. 

One who is admitted 
by the Lord, is not a 

iſſeiſor of the Heir of 
the Copyholder. / | 


, Copyholder for Life 
ſurrenders in Fee, it is 
no Forfeiture. 


Cuſtom to grant Co- 
m_—_ Lands in Fee, 
they may be granted in 
Tail, or for Life. 


Upon a Surrender to 
the Uſe of a Will, the 
Fee remains in the Sur- 
renderor. 


Deviſe of a Copyhold 
void withouta Surrender 
to the Uſe of his Will. 


Copyhold Land muſt 
be Part of a Manor, and 
demiſed and demiſable. 


The Heir at Law of a Copyholder makes a Leaſe B 
for a Year warranted by the Cuftom ; it is good 
before Admittance, but it is not ſo in the Cafe of 
a Surrender. Moor, Caſe 813. 9 

A Copyholder dies, the Lord admits a Stranger; C 
the Heir may enter, and upon a Re-entry bring 
Treſpaſs without Admiſſion. Ney 172. 

The Heir of a Copyholder may enter and bring D 
Treſpaſs before Admittance. Cyo. El. go. pl. 17, 
becauſe he is in by Diſcent. Litt. Rep. 234. 

How the Heir of a Copyholder may plead his E 


Title per Diſcent. 4 Rep. 22. b. 24. b. 


Ik a Copyholder in Fee dies feized, and the Lord F 
admits a Stranger, who enters, he is but Tenant at 
Will, and not a Diſſeiſor to the Copyholder by 
Diſcent, becauſe he comes in by the Aſſent of the 
Lord. 3 Leon. Caſe 274. | 

Ik a Copyholder for Life ſurrender to another G 
in Fee, it is no Forfeiture ; for this paſſes by Sur- 
render to the Lord, and not by Livery. 4 Rep. 23. 

I the Cuſtom be to grant Copyhold Lands in H 
Fee, they may be granted in Tail, or for Life alſo. 

4 Rep. 23. 4. | 

When a Surrender is made to the Uſe of a Will, I 
the Fee-Simple remains in the Surrenderor, and 
not in the Lord. 4 Rep. 23. 28.b. Cro. El. 349. 
pl. 25. 148. pl. 17. 

Ik a Man be ſeized of Copyhold Lands, and K 
deviſes them by his Will, nothing paſſes by the 
Deviſe, unleſs he hath firſt made a Surrender to 
the Uſe of his Will. Dal. 76. pl. 3. 

Every Copyhold Eſtate ſtands upon two Pil- L 
lars : The one, That the Land be Parcel of the 
Manor; the other, That it be demiſed and demiſa- 


ble Time out of Mind. 4 Rep. 24. Copyhold Lands cannot be made 


at this Day. Ibid. 


Alſo a Copyhold kept in the Lord's Hands is ſtill 


demiſable. 2 Keb. 232. 


Tithes cannot be grant- 
ed by Copy. i 


Nothing can be granted oy Copy but what is M 
Part of a Manor, and therefore Tithes cannot ; 
they can only paſs by Grant, not by Copy. Per 

e Poph. 


105 


Gro. El. 814. pl. 3. Moor, Caſe 8a 4. 
Anderwood may be granted by Copy, if there 
N be © Cuſtom for it 80 may a Fair, Wale Tithes, 
or Piſcary. Moor, Caſe 480, 844. D 


3 Cuffom hath ſo fix d the Eſtate of a eier, 


that by the Severance of the Copyholder from the 


Manor the Copyhold is not deſtroyed; but the 
Copholder muſt pay his Rent to the Feoffee, and 
alſo Heriots, &c. but not Suit of Court or Fine for 
Alienation; for he can neither ſurrender nor alien, 
nor can the Feoffee make any 1 or Admittances 
to it. 4 Rep. 24. b. 25. 4. 26. 6. 3 

C Jf « Copyholler takes a Leaſe of the Manor, his 
Copyhold is extinct. Cro. Eliz. 7. ph 5. 

D Baron ſeized of a Manor in the Right of his 
Wife, let a Copyhold Parcel of it for Years by In- 
denture, and died; this ſhall not deſtroy the Cuſ- 
tom as to the Feme, but after her Huſband's Death 
ſhe may demiſe it by Copy, as before. Co. Eli. 

. pl. 7. 

E 4 Copyhoiver in Fee ſurrenders the Reverſion 
of his Copyhold after his Death, and ſo leaves in 
himſelf a particular Eſtate ; this is naught. Cro. El. 
29. pl. I. 

F "The Heir at Law, or he who hath the Right, 
releaſes to the Copyholder, who is admitted, and 
in Poſſeſſion : This Releaſe is a good Bar. 4 Rep. 
25. b. 

G 2 Surrender out of Court ought to be preſented 

in Court; and if the Surrender is preſented to be 
abſolute, whereas it is upon Condition, it is void. 
4 Rep. 25. 4. DEP 

H Leſſee of a Copyholder for a Year may maintain 
an Ejectment. 4 Rep. 26. 

1 The Lord of a Manor may make Grants or Ad- 

mittances of a Copyhold any where out of the 

Manor, but his Steward cannot. 4 Rep. 26. b. Nor 

can the Steward hold a Court out of the Manor 

but by Cuſtom. 4 Rep. 27. 4. 


K Ik the Lord grants the Inheritance of his Copy- 


holds to another, the Grantee may hold ſuch 
Courts for the Copyhold Tenements only, as his 
Lord might have done, and in ſuch Courts there 


Copyhiid\ and Coppholder : 413 
Poph. But Gawady doubted if it had been fo ufed Time out of Mind. 


Underwood, Fair, 
Market; Tithes, Piſcary, 
may be granted by Copy, 
if there be a Cuſtom for 
it. 


A Copy hold is not 
deſtroyed by Severance 
from the Manor. 


How it ſtands then. 


Where a Copyhold 
ſhall be extinct. . 


The Huſband lets a 
Leaſe of his Wife's Copy- 
hold Eſtate, Part of her 
Manor, this ſhall not 
deſtroy the Cuſtom. 


A Copyholder cannot 
ſurrender a Reverſion 
and leave a particular 
Eſtate in himſelf, 


The Heir at Law re- 
leaſes to the Copyholder 
in Poſſeſſion, it 1s good, 


Surrender out of Court 
muſt be preſented. in 
Court, and to be as it 
really is. 


Leſſee of a Copyhol- 
der for Years may bring 
an Ejectment. 

The Lord may make 
Admittances any where 
out of his Manor, but 
his Steward cannot. 


Whar the Grantee of 
the Inheritance of the 
Copyholds may do. 


May keep Courts. 


is no need of Freeholders. 4 Rep. 26. b. And this is not like the 
Caſe of a Grant of a ſingle Copyhold. 4 Rep. 27. 4. 


4 


Copy- 
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No Foxfeiture to re- 
fuſe Payment of an un- 
rn! Fine. 


„ What makes a For- 
feiture. 


The Jury are to 
the Reaſonableneſs of it. 


Several Copyholds 
granted in one Copy 3 
a Forfeiture of one is 
not a Forfeiture of the 
others. 


A Leaſe Parol to com- 
mence at a future Day, 
and no Entry of the Leſ- 
ſee, yet adjudged a For- 
feiture of a Copyhold. 


The Lord may take 
Advantage of a Forfei- 
ture without a Preſent- 
ment of the Homage. 


\ 


Where a Copyholder 
for Life was relieved af- 
ter a Verdict for a For- 


feiture for committing 
of Waſte, | 


| Where the Huſband | 
forkeits che Wife Eltate. mits Waſte contrary to the Cuſtom! of the Manor, 
and dies, the Wife's Eſtate is forfeited 5 but if a 


is no Forfeiture, and 


Trial at the Aſſizes in 


Copyhold and Copyholder. 


Cappbolder for Life takes a Huſband, Who con A 


Where the Fines of Ar upon Admit- B 
tance are uncertain, if the Lord exacts unreaſona- 
ble Fines, and the Copyholder denies Payment, it 
[1 be determined by the 
Court upon a Demurrer, or Evidence to a Jury. 
4 Rep. 27. b. Cro. Elig. 351. pl. 32 
It muſt be upon a Refuſal to. perform his Ser- C 
ices, or a wilful Non- payment of Rent, or Ab- 
. from Court, which is a Forfeiture. Cro. Elix. 


353. D . e e 

A wilful Refuſal to pay a reaſonable Fine is a D 
Forfeiture, where the Fine is arbitrary at the Lord's 
Will, and the Jury are to try the Reaſonableneſs 
of it. Cro, Eliz. 351. pl. 3. 11 

Several Copyholds with ſeveral Habendums, and E 
ſeveral Reddendums were granted by one Copy; the 
Copyholder committed Waſte in one of them: It 
was held that they are ſeveral Grants, and as ſeve- 
ral Copies, and tliat the Forfeiture of the one is not 
the Forfeiture of the others. Cro. Eliz. 353. pl. 10. 

A Copyholder makes a Leaſe Parol for three 
Years, to commence at Michaelmas ;, the Leſſee died 
before Michaelmas; and adjudged to be a Forfeiture, 
although but a Leaſe Parol, and to begin at a fu- 
ture Day, and the Leſſee had not entred. Cro. 
Eliz. 498. - 19. 499. C 

Note, The Lord may take Advantage of a For- G 
feiture of a Copyhold without the Preſentment of 
the Homage; for the Preſentment is not of Neceſ- 
ſity, but for the Lord's better Inſtruction of his Ti- 
tle. Cro. El. 499. | 

A Copyholder for Life cuts Timber, the Copy- H 
hold being out of Repair; the Timber was of no 
great Value, and inſiſted, that it was intended for 
15 The Lord Keeper thought this to be no 
wilful Forfeiture (though found a Forfeiture upon a 
an Ejectment) and upon an Iſſue at Law directed 
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whether the primary Intention in telling the Timber was to do Waſte, 
it was found that it was not; and decreed, that the Lord ſhould de- 
liver the Poſſeſſion to the Copyholder, and account for the mean Pro- 
fits. Chanc. Rep. 95, 96. 
Caſe lies for him againſt An Action lies for a Copyholder of Inheritance I 
his Lord for cutting againſt the Lord for cutting down of two Pollards, 
on oa Where the Copyholders by Cuſtom have uſed to 
4 have 


Copyhold and Copyholder. 
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haye the Shrowds and Tops of all Pollards growing upon their Copy- 


holds. Moor, Caſe 727. 

A A Copyhold that is eſcheated, and hath been in 

the Lord's Hands for divers Years, may be grant- 
ed over by Copy by the Lord himſelf.  Cro. Eliz. 
699. pl. 12. ; al. DF 

B Although where Fines are uncertain, if the Lord 
aſſeſſes a reaſonable Fine, and requires the Tenant 
himſelf to pay it, he is not bound to pay it pre- 
ſently, but ſhall have a convenient Time for it; 


but otherwiſe it is in caſe of Fines certain. 4 Rep. 27 


An eſcheated Copy- 
hold kept many Years in 
the Lord's Hands 'may 


be granted by Copy. 


A reaſonable Time for 
Paying a Fineuncertain, 

t Fine certain is pay- 
able preſently, 


. B. 28. 2. Note, It 


muſt be demanded of the Tenant himſelf. Hob. 135. Moor, Caſe 851. 


C Mo Fine is due to the Lord, either upon a Sur- 

render or Diſcent, until Admittance. 4 Rep. 28. 4. 

But if afterwards the Tenant denies to pay the Fine, 

it is a Forfeiture. Bid. See Cro. Eli. 351. pl. Fa 

D Ulhere a Copyholder ſurrenders to the Lord to 
the Uſe of — for Life, and the Lord makes 
the Admittance to him and his Heirs; yet he who 
is admitted ſhall have but for his Life, for he is in 
by Force of the Surrender. 4 Rep. 28. 5. 29. b. 

A Copyholder may ſurrender to the Uſe of his 
Wife. 4 Rep. 29. b. 

F here a Surrender is made out of Court, and 
the Surrenderor dies before Admittance in Court; 
yet the Preſentment after his Death, by the Cuſtom 
of the Manor, is good : So if the Tenant to whom 
the Surrender is made, die, yet if it be preſented 
upon good Proof, it is good. 4 Rep. 29. b. See 
Chanc. Rep. 170, 171. | 

G A Copyholder who hath agreed to mortgage 
Lands, Rande truſted for the Mortgage. Chanc. 
Rep. 170, 171. 

A Surrender was held void for want of Pre- 
ſentment made good againſt a voluntary Diſpoſition. 
Ibid. 171. 

I Ik the Cuſtom of a Manor be to grant for Life, 
a Grant to a Woman durante Viduitate, is good. 
4 Rep. 30. 4. 5 

K 4 Loꝛd of a Manor may retain his Steward b 

Parol, and he ſhall continue ſo until countermand- 
ed. Did. a. b. 

L Atg done by one who keeps a Court as Steward 
without an Authority, if they come in by Pre- 
ſentment of the Jury, or of Neceſlity, are good, as 
the Heir upon a Preſentment or Admittance by a 

Surrender to an Uſe. Cro. El. 699. pl. 13. The Law 


No Fine is due until 
Admittance. 

Denying Payment is a 
Forfeiture. 


The Copyholder ſhall 
be in by the Surrender, 
not by the Admittance. 


May ſurrender to the 
Uſe of his Wife. 


A Surrender out of 
Court: Surrenderor dies 
before Admittance. 


So where Surrenderee 
dies. | 


A Copyholder who 
agrees to ſurrender, 
ſtands inttuſted for the 
Mortgage. 


A Surrender void for 
want of a Preſentment, 
where made good. 


A Grant durante FI. 
duitate, 


A Steward may be re- 
tained by Parol. 


What Acts a Steward, 
who keeps a Court wi: h- 
out an Authority, may 
do, and what not, and 
why. 


favours Acts done by one in a reputed Authority, and the inferior 
{hall never enquire if his Authority be lawful. 16:4, . 


5U 


One 


457 Copyhoid and Copyhoider: 


| One joint Copyholder 
; — 14 the other, it 
is good. | 


A Surrender taken by 
a Deputy of a Deputy- 
Steward, and g 


| A Woman may have 
Dower by Cuſtom. 


What Remedy for her 


What may be granted 
by Copy. 


What will extinguiſh 
a Copyholu Eſtate, 


this can never be a 
is not demiſed or 


Where the Lord may 
re- grant. | 


Heir of a Copyholder 
beyond Sea ſhall not be 
barr'd, if he claim as 
ſoon as he comes to 
England. 


So in Caſe of Non Com- 
pos, Infancy, Oc. 


But if they went after, 
it was attach'd, aliter. 


The Heir of a Copy- 
holder ſhall not be hurt 
during his Infancy. 


What ſhall be a For- 
feiture. 

Non-payment of the 
Lord's Rent, is a For- 
feiture. 


3 


One joint Copyholder releaſes to his Companion; A 


this is good without Surrender and Admittance. 
Wync h 3. Ig | | 

A Sutrender of a Copyhold to the Uſe of a Will B 
taken by the Deputy of a Deputy-Steward was ad- 
judged to be good after great Deliberation. Paſch. 

5 Anne in B. R. See Cro. Eliz. 48. pl. 2. 

A Moman ſhall by Cuſtom recover Dower of C 
Copyhold Lands, and ſhall alſo recover Damages, 
but all not bring Debt for them; but the Remedy 
muſt be in the Court of the Manor, or in Chancery. 

4 Rep. 30. b. 
Underwood growing _ Parcel of a Manor, D 


may by Cuſtom be granted by Copy, and ſo may a 


Fair. 4 Rep. 31. à. 

Jf a Copyhold Eſtate be forfeited, or eſcheat 
to the Lord, or otherwiſe come into the Lord's 
Hands: If the Lord leaſes it for Years or Life, ec. 
gain granted by Copy, for during thoſe Eſtates it 
demiſeable by Copy: But if the Lord keeps the 
Lands in his own Hands, or demiſes them at Will, 
he may re-grant this at his Pleaſure. 4 Rep. 31. 4. 
3 Leon. Caſe 158. Fol. 108. | 

A Copyholder in Fee dies, his Heir being be- F 
yond Sea; the Lord holds Courts, and makes Pro- 
clamations, and ſeizes for want of a Tenant; then 
the Heir, as ſoon as he comes to England, applies 
to the Lord for Admittance, which he refuſes; and 
held to be no Forfeiture: So likewiſe in the Caſe 
of an Infant, non ſane Memorie, or Man in Priſon, 
or difleiſed when beyond Sea. 

But if the firſt Proclamation had been made, G 
and he had afterwards gone beyond Sea, he ſhall 
be bound: So if a Man be diſſeiſed, and afterwards 
he goes beyond Sea, he ſhall be bound. 8 Rep. 100. B. 


101. 4. 


Jf a Copyholder dies, his Heir within Age is not H 


bound to come to any Court during his Infancy to 

ray Admittance, or tender his Fine; and that if 
the Death of his Anceſtor be not preſented, nor 
Proclamation made, he is in any Miſchief, tho' of 
full Age. 3 Leon. Caſe 294. 

The Demand of Rent or a Fine, ſo as to make I 
a Forfeiture, muſt be of the Perſon of a Copy- 
holder. Hob. 135. 

That Non-payment of the Lord's Rent upon a K 
Demand is a Forfeiture. See Hob. 135. 4 Rep. 27-4. | 

Rep. 92. 4. ; 


It 


—— 


Copyhold and Copyholder. 


A Ik the Lord licence his Copyholder to let for 


twenty Years, he may demiſe for any Term under 
twenty Years. 


B Ik the Lord licences a Copyholder for Life to 


leaſe for five Years, if he ſhall fo long live; he 
leaſes for five Years generally, without ſaying, if 
he ſhall ſo long live, yet this is a good Purſuance 
of the Licence; for the Leaſe is determinable by 
his Death. Danv. Part 1. 669. 9 436. 
Popb. 105. Contra, in the Caſe of a Copyholdet 
in Fee. See Title Licence. 


C A Cuſtom that where a Co yholder ſurrenders 


his Eſtate to the Uſe of another, and names no 
Eſtate, that the Lord may grant it in Fee, is good. 
Cro. Eliz. 395. pl. 15. 


D UG here a Surrender is to the Uſe of the Copy- 


holder for Life, and afterwards to another in Tail, 
the Remainder to the right Heirs of the Surren- 
deror, his Heir ſhall have it by Diſcent. Contra, 
where the Surrenderor hath not an Eſtate for Life 
or in Tail limited to him, for there his Heir ſhall 
enter as a Purchaſor. 1 Leon. 101. Caſe 132. 


E An Eſtate-Tail is wrought out of Copyhold 


F A Copyhold may be intailed by the Equity of 


Lands by the Statute of V. 2. otherwiſe it cannot 
be; for b Uſage it cannot be maintained, becauſe 
no Eſtate-Tail was known before that Statute, but 
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A Litence to let for 
twenty Years, is good 
for ten. 


Licence to a Copy- 
holder for Life to leaſe 
for five Years, fi, Oc. 


Leaſes for five Years 
abſolutely, and good: 


A Surrender, and no 
Eſtate mention'd, the 
Lord may grani in Fee. 


Where the Heir of a 
Copyholder ſhall take 
by Pu 


rchaſe, and not 
by Diſcent. 


No Eſtate-Tail of 
Copyhold-Lands, and 
why. 


all were Fee-Simple ; and after this Statute it cannot be by Uſage, be- 
cauſe it is within the Time of Limitation. Poph. 34. 


the Statute of V. 2. without Cuſtom, and it is not 
intailed by Cuſtom. Moor, Caſe 488. 


G There cannot be a Tenancy in Tail of Copyhold 


[ 


H That the 


Lands, unleſs there be a Cuſtom for it : Adjudged 


alſo that a Surrender ſhall make a Diſcontinuance, Cuſto 


but there muſt be a Cuſtom for it. Co. Eiiz. 148. 
pl. 17. Cro. Eliz. 717. See 907. Co. Litt. 60. b. 


Cro. El. 148. pl. 17. 380. pl. 32. Alſo a Recovery 


It may be intailed by 
the Equity of A. 2. not 
by Cuſtom. 


There cannot be a 
Tenancy in Tail of a 
Copyhold without a 
m. 


A Surrender ſhall make 
a Diſcontinuance. 


not warranted by 


the Cuſtom is a Diſcontinuance, which cannot be defeated by Entry. 


Cro. El. 391. pl. 14. 392. 

urrender of a Feme-Covert made 
before two cuſtomary Tenants, where ſhe was ſ9lz 
G Tos examinata, according to the Cuſtom, 
{hall bind her. Cro. El. 717. pl. 43. 

Coppholder in Fee ſurrenders in Fee upon Con- 
dition for Performance of Covenants; the Surren- 
deree is admitted, and then ſurrenders to another 
upon Condition; the Surrenderee performed _ 

0 


A Feme Covert's Sur- 
render before two cuſto- 
mary Tenants is 


if a Cuſtom for it. 


A Surrender upon Con- 
dition, the Surrenderee 
ſurrenders to another 
upon Condition; the 

onditions are broken, 
the Surrenderor carers 
and defeats them. 


454 Copphold and Copyholder. 
cf the Conditions; the Surrenderor enters, and dies ſeiſed: e ny 
that by the Entry of the Surrenderor both the Surrenders are defeat- 
ed. Cro. El. 239. pl. 6. | | x 

Entry for a Forfeirue, A. Tenant of a Copyhold for Life, Remainder A 

to B. to commence after the Death, Surrender, 
Forfeiture or other Determinations of the Eſtate of A. A. is attainted 
of Felony, and pardoned, B, enters, whether his-Entry be lawful. 

kinner 8. | 
2 Copphold not forfeited by Felony without Cu- B 
a ſtom. bid. 

Forfeiture. Whether the Copyholders Eſtate be veſted in C 
the Lord by Forfeiture without Entry. Skin. 9. 

Of the Surrender. A. ſeiſed of a Copyhold for Life, Remainder D 

to B. the Lord of the Manor is diſſeiſed; A. con- 
tinues in Poſſeſſion, and B. living, A. ſurrenders to the Diſſeiſor, the 
Diſſeiſeee re-enters; the Eſtate of B. was not well ſurrendred, but he 
{hall have it againſt his own Act. Skin. 28. | 

Moꝛtgagoꝛ ſurrenders into the Hands of two cuſtomary Tenants E 
to the Uſe of the Mortgagee, upon Condition to be void if the Mo- 
ney be paid at ſuch a Day; and to avoid the Lord's Fine, this Sur- 

render was not preſented at the next Court, but 

Where NO after the Court was over, a new Preſentment was 
ment vas tO made; the Lord inſiſted upon this Non-Preſent- 
| ment as a Forfeiture, and Relief was denied in 
Equity. Bid. 142. 

Coppholds are within the Statute of 32 Hen. 8. F 
and in all Caſes of general Statutes Copyholds 
{hall be within the Statutes, except a Prejudice ac- 
crue to the Lord, or there be an Alteration of the Cuſtom. Bid. 297. 

Copyholds are within the Statute of Sewers to G 
be taxed, but not to be fold. Skinner 297. 

Cuſtom of Free-Bench A Coppholder of a Manor within which was H 
different from Dower. the Cuſtom of Free Bench, ſurrenders his Eſtate, 
and dies; the Wife enters, and after the Surrender is preſented, and 
the Surrenderee admitted, and adjudged upon a ſpecial Verdi&, that 
the Admittance of the Surrenderee had defeated the Eſtate of the 
Wife, for the Title of the Wife commences upon the Death of her 
Huſband, and not like to the Caſe of Dower, Skin. 406. Comberb. 
233. Carthew 275, 


Forcible Entries. 


32 Hen. 8. 


Statute of Sewers. 


The Statute of 8 H. 6. of forcible Entries, does ] 
not extend to Copyholds, but 21 Fac. 1. does, 
Comberb. 85. 

Fine for Admiſſion. Cuſtom to pay a Year's Value for a Fine on Ad- K 
miſſion, &c, where good. TIbid. 43, 44. 

The like. And touching Fines certain and uncertain, See L 
Comberb. 43, 44. 


Cuſtom of Admit- Cuſtom that if one who ought to be admitted M 
tance. does not come in within three Courts, the Lord 


may ſeize, &. Comberb. 118, 119. 
T 


But 


Infant. 


A But an Infant is not bound by the Cuſtom of a 

Manor. Quærs Comberb. 118, 119, oat 
A Surrender for 1000 Years is good, if the 
Lord admits the Surrenderee. bid. 445. 

But the Lord ſhall not be compell'd in E ity 
to admit, for the Executors pay no Fine on Akai 
tance, Ibid. | 

D The Surrender of an Ideot is void, and ſhall not 
deſtroy contingent Remainders. hid. 209. 

E An Eſtate which paſſes by Deed without Sur- 
render, or by Surrender ſecundum eonſuetndinem, 
not ſaying ad voluntatem Domini, is no Copyhold. 
Comberb. 389. Carthew 432. „ 

F Ik a Copyholder of Inheritance who has Com- 
mon Appurtenant, purchaſe the Freehold, the Com- 
mon is extinct. Comberh. 127. 

G An Aſſignee of a Copyhold Reverſion hall have 

Covenant within the Statute 32 H. 8. cap. 30. Ibid. 
186, 

H The Statute of 12 Car. 2. cap. 24. of Teſta- 
mentary Guardians, does not extend to Copyhold 
Lands. .1bid. 253. FE 

I Quere, lf Tenant in Tail of Copyhold Lands 

. uſually demiſed by Copy, may make a Leaſe for 
three Lives by Indenture. Did. 371. 

K The Proceedings in the Copyhold Court of 1h: - 
church by Way of majus jus diſallow'd in C. B. 
Ibid. 368. | No 

L A Writ of Right lies not of Copyhold Lands. 
2 Salk. 186, 

M Steward of a Copyhold Manor may take Sur- 

. renders out of the Minor. Thid. 184. 

N - An Admittarice relates to a Surrender, and the 
Surrenderee's Title begins from thence. Bid. 185. 

O Equity ought only to ſupply a Surrender againſt 
the Heir in Favour of a Son or Daughter, &c. 
EASE: 

P Cauſes of Forfeiture of Copyhold Lands do 
not diſcend to the Heir. id. 186. | | 

Q Tenant for Years makes a Feoffment, tis a For- 
feiture; not ſo where he makes a Leaſe for a 
longer Term. Bid. 187. Fo 

R Copyhold Lands are Parcel manerii, Freehold 
Lands are held ut de manerio. Nota 2 Salk. 186. 

S Cuſtom in a Manor to grant Lands by Copy 
to two or three for their Lives, habend' ſucceſſive, 
&c. a Grant to A. habend to him for the Lives 


5 B. and C. is warranted by the Cuſtom. 2 Call. 
188. 


The Term of 1000 
Years. 


When the Lord not 
compellable. 


Ideot. 


Where no Copyhotd: 


When Common er- 
tinct. 


Covenant. 


 Teſtamemiary Guar- 
6 


A Leaſe for three 
Lives. 


Copyhold Courts. 


Writ of Right. 
Surrender. 


Admittance and Sun 
render. 


Diſtin tion of Copy, 
and free. 


Where a Cuſtom i: 


purſued. 


It 
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Where no Occupancy. 
The Reaſon. 
Rent. 
No Prejudice to the 


Lord. 


Copyholds and De- 
meſnes. 


Recognizance. 

By Purchaſe or by 
Diſcent. 

Two Rights meet. 
- Admiſſion, 

What Copyholds paſs. 


Grant before Seiſure. 


Fine for Admiſſion. 


An Infant. 


Debt. 


Copyhold and Coppholder. 


Jf a Copyhold Tenant pur auter vie die, the A 
Lord ſhall enter, and there is no Occupancy. 
2 Salk. 188, 


Ton Occupancy is only to ſupply 2- Freehold. B 


189. | . N 

Alſo Rent to A. pur auter vie ceaſes by 4's C 
Death. Bid. | 

The Act of a Copyholder can't alter his Eſtate D 
in Prejudice of the Lord. 16:4, 

Copyholds are included within the Exception E 
of Demeſns of the Manor. Bid. 537. 

Copyholds vot to be ſeized upon a Recogni- F 
zance. Mod. Caſes in Law and Equity 37. adjudged 
in the King's Bench, 

Q. Whether a Copyhold ſhould be taken by G 
the Heir by Purchaſe or by Diſcent. Reſp. by Diſ- 
cent. Mod. Caſes in Law and Equity 23. 

Foz where two Rights meet in the ſame Perſon, H 
the beſt ſhall be preferr'd. Mid. 

A Copyholder before Admiſſion has neither jus I 
in Re nor jus ad Rem. (Quere) Ibid. 352. 

A Copyhold will not paſs by improper Words, K 
without a Cuſtom ſo to do. 3 Salk. 99. 

Where the Lord may grant a Copyhold after L 
Forfeiture and before Seiſure. Bid. 100. 

A Cuſtom to pay ſo much for a Fine for an M 
Admittance as the Land is worth per Acre, good, 
Carthew 12, 

An Infant intitled to be admitted, forfeits his N 
oo hold if not admitted after three Proclamations, 

id. 41. 

Debt may be brought for a Pain aſſeſſed on a O 
Copyholder, for an Encroachment upon the Waſte, 
Ibid, 184. | 


A Coroner, what he is. 


Coꝛoner. | 


Coꝛoner is an ancient Officer of Truſt, P 

choſen at the County-Court, and is of 
great Authozity, and upon the Death of 
the King continues in his Office. 


A Cozoner 


= 


Coꝛoner. 
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A A Coꝛoner ougnt to have five Qualifications. ton Gveral — | 

B 1. That he ſhould be probus Homo. * 

GC 2. Legalis Homo. | os 

D 3. Df ſufficient Underſtanding and Knowledge, 

E 4. Df good Ability and Power to execute his Office. 

F - 5. Of Diligence and Intendance for the Execution of his Office, 
2 Inſt. 174. a 


He is to enquire of 
Treaſure Trove. 
< E. I. Stat. 2. 


He is to enquire 
9 and who are the 
thereof. 


by a jury of all Treaſure Trove, 
— or who is ſuſpected 


H There any Perſon ſhall be indicted for Murder 
4 or Manſlaughter, upon an 4 taken before 
4 the Coroner, he muſt put into Writing the Effect 
4 of the Evidence given to the Jury before him, and 


The Coroner's Duty 


upon an Inquiſition 
found before him. 


1&2P.& „cap. * 
ſeit. 5. * : 


may bind by Bond or Recognizance all thoſe who 

give Evidence in any material Thing touching the Offences or Acceſſo- 
ries thereunto, to appear at the next general Gaol-Delivery to give 
1 their Evidences, which muſt be certified to the Court with the Inqui- 
4 ſition; the Penalty is, to be fined at the Pleaſure of the Court. 


4 1 Coꝛoners in London and Middleſex, and in 

1 other Cities, Boroughs and Towns Corporate, ma 

| bail Felons and Priſoners in ſuch Manner as hath 

been heretofore accuſtomed. Sect. 6. 

K A Coꝛoner ſhall have thirteen Shillings and four 
Pence for his Fee upon every Inquiſition taken up- 
on the View of the Body ſlain or murder'd, of the 
Goods of him who is the Slayer or Murderer by 
3 H. 7. cap. 1. 

L But where a Man happens to be ſlain by Miſ- 

adventure, and not by any Man's Hand, he muſt 
upon Notice, without Fee, enquire thereof, upon 
Toifoitare of forty Shillings, 


Where he may bail 
Priſoners. 


What Fees the Coro- 
ner ſhall have in ſome 
Caſes. 


3 9. 7. cap. 1. 


Where they ſhall have 
no Fees. 


1 . 8. cap, 7. 


Juſtices of. Aſſize and Juſtices of the 


Peace may enquire thereof, and determine the ſame, 1 H. 8. cap. 7. 


M A Urit of Aſſize was directed to the Coroner, 
becauſe the Sheriff was of Kin to the Defendant: 
And alſo to all the reſt of the Coroners, becauſe 
A. B. one of the Coroners, was Servant to the De- 
fendant. Wymbiſh vers Domin. Willoughby. 1 Plow, 


73.4. 


N There Original or Judicial Writs ſhall be di- 
re&ed to the Coroners in Default of the Sheriff, 
Lid. See the whole Caſe. | 

O ' A Co2oner may commit any Perſon to Priſon, 
who is by his Inquiſition found guilty of the Death 
of any Perſon, 


A Writof Aſſize direc- 
ted to the Corouers for 
Cofinage withtheSheriff. 


Alſo to the reſt of the 
Coroners, for that one 


of them was the Defen- 
dant's Servant. 


Where Writs Original 
or Judicial ſhall be di- 
rected to the Coroners. , 

Where he may com- 
mit to Priſon. 


A Flight 


= A fuguni ferit bind A Flight found by the Coroner's Inqueſt is ſinal, A 
| 2 as to 1 Goods. Hob. 318. Becauſe 8 
not traverſable. 2 Leu. 140. 
Where a Coronet's A Coꝛzoner's Inqueſt returned, That A. B. ſeip- B 
Inqueſt was traverſable. fam emergit, inſtead of merit, 8 fic ſeip ſum mur- 
|  dravit, and naught: And per Hale. Anciently the 
Coroner's Inqueſt was traverſable in this Caſe, though not in a Fu- 
gam fecit, and the Inquiſition was ſet aſide; and the Death ordered 
to be preſented at the next Aſſizes, and the Inquiſition to be traverſed, 
and tried there, 2 Lev. 140. | | | 
White nah. A Cozoner's Inqueſt was traverſed by Executors, 3 
| upon the finding of a Felo de ſe, not upon a Fugam 
fecit. 2 Lev. 152. | 
How Coroners muſt AQ Venire was returned by two Coroners, the D 
8 and Diſtringas by three, where there were then four: 
; ?* .- This is Error at the Common Law, for Coroners 
as Miniſters mult all join, but as Judges they may divide; but being 
after a Verdict, the Statute of Feofailes help'd it, by the Words of 
imper fect and inſufficient Returns by Sheriffs or other Officers. Hob. 70, 
See 3 Lev. 399, FR: 
. One poor Coroner, where there were two, ar- E 
2 1 reſts a Perſon without the other's Privity, and the 
| | Party eſcapes; Quere, if Debt lies againſt both 
Coroners. Comberb. 435. * 
A bad Preſentment. A Coꝛoner is not to be puniſhed for an abſur'd E 
Preſentment of a Jury, for he can't refuſe their 
Preſentment. Bid. 386. 
Inqueſt. A Co2oner's Inqueſt find a Poſt. the only Cauſe G 
of Death, the Jury ought to have been adjourn'd 
to the Aſſizes for ſuch an idle Preſentment. Com- 


- 


berb. 386. | 
Committed, Where a Coroner being in Contempt was com- H 

mitted, Mod. Caſes in Law and —_ A 
Body bury'd. A Coꝛoner cannot take up the Body after tis 1 

buried for a Year, Carthew 72. _ 
Traverſe, If he takes an Inquiſition ſuper viſum corporis, K 3 


*tis not traverſable, rthew 70. 
How choſen, and Ho choſen, and how he muſt make an Inquiſi- L 
Traverſe. tion, and when his Inqueſt is traverſable. 3 Salk. 
100. | 


2 | Cozpozation, 


W 


* . 4 OF * 
2 e 

a <P * . 
pg 1 , 


n K 
1 


* 
Ms * 2 . Ws 3 
„6 


— 


2422 1 * r e 
. 2 Tt. + 1 
r Og 2 
d 2 os 4 ddd th RS i 

- "wy 1 


F 
7 
4% 
"4 
- 
- 
b 
4 
4 
2 
o 
"x 


© = 24 a © * | 3. oy 
W Whoegs,.oa + +; * 
7 err 


Coꝛpoꝛation. 


' By-Laws + 
Diſability. 
See Mandamus. 
Miſnoſmer. 
Quo Marranto. 
| Warrant of Attorney. 


A Coꝛporation is an artificial Body conſtitu- A Corporation, Quid. 


N ted of ſeveral Members, like a natural 

Body; It is united by its Franchiſes, and is called a 
Franchiſe by the Letters Patents of Incozpozation; faz all Coz- 
pozations were made by Letters Patents, oz Aﬀs of Parliament; 
tho' in ſome Places they pꝛeſcribe to them, which in itſelf im- 
plies a fozmer Gzant. 4 Mod. 55. 


B A Body Politick is a Creature of the King, crea- Body Politick iscrea- 


ted by Letters Patent. HL 22 Car. B. R. For Letters Parent, 
though a Corporation may be by Preſcription, yet 

it ſhall be intended that ſuch a Corporation did ori- 

ginally derive its Authority by Grant from the King; for the King is 
the Head of the Common-wealth, and all the Common-wealth in 
reſpe& of him is but as one Corporation, and all The Common-wealth 
other Corporations are but as Limbs of a greater in reſpect of the King is 


Body. 1 Roll. Abr. 512. Liter b. pl. 1. bor one Corporation. 


C ACoportion is an artificial Body compoſed by divers conſtituent 


Members ad inſtar corporis humani, and that the Ligaments of this 
Body Politick or artificial Body, are the Franchiſes and Liberties 
thereof, which bind and unite all its Members together, and the 
whole Frame and Eſſence of the Corporation conſiſt therein; and 
when a 7 warranto is brought againſt a Corporation, the Writ calls 
it a Franchiſe, which it is very properly. Carthew 217. Sir James 
Smith's Caſe, 


3 1 Jf 
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A Corporation not 
able to defray the inci- 
dent Charges, m_ to 
be ſeized into te King's 
Hands. 


Corporation not duly 
electing their Officer 
forfeit their Charter. 


Hill. 21 Car. B. R. For the Charter 


Nt 103 
„ ficers as t 


Coꝛpoꝛation. 

Ik a Corporation become ſo poor, that it is not A 
able to defray the publick Charges, incident unto 
it as a C ion; it is fit that the Corporation 
be ſeized into the King's Hands. Hill. 21 Car. 1. 
For the Corporation becomes uſeleſs, and diſhonou- 
rable to the Realm. * 
oratioh doth neglect to elect ſuch Of- B 
ey ought to elect by their Charter, or if 
they make a falſe Election not warranted by their 
Charter; this is a Forfeiture of their Coporation. 
doth imply Conditions in Law 


for them to perform, and by the not performing of them, the Char- 


ter is forfeited. 
Corporation of Lon- 


don to anſwer for Miſ- anſwer for all 


demeanors, Oc. 


The Corporation of the City of London is to 
particular Miſdemeanors which are 
committed within any of the Courts of Juſtice 


within the City; and for all other general Miſdemeanors committed 
within the City. Trin. 22 Car. B. R. Sol conceive it is of all other 
Corporations : If it ſhould be otherwiſe, the Intent of their Charter, 
which is for the good Government of the City, would prove perni- 


cious and deſtructive to the Realm. 


Cuſtom of London, where 
to be tried. 


F Cor poration cannot 


attached for not 
Raging an A ad. r 


Inns of Court, no Cor- 
poration. 


Where the Corporation of London are Plaintiffs D 


in à Cauſe where the Cuſtom of London comes in 


Corporation cannot 


disfranchiſe an Attor- 
ney forrefuſing to ſwear 
not toſue a Freeman out 
of the Town, 


What they may do with- 
out Deed, and what nor. 


May take a Grant for 
— of their Mem- 
IS. 


Are the Parties inte- 
reſted in the Revenues 
of the Corporation. 


May preſcribe for 
Common in groſs, 


Attachment lies not 
againſt a Corporation. 


Queſtion; this ſhall be tried out of the City. 

A Coppozatton cannot be attached for not obey- E 
ing an Award. 2 Keb.1. Plowd. 1. Otherwiſe if 
it had been between A. B. and C. who compromiſe 
for the Corporation. | 

Inns of Court or Chancery cannot be ſued as a F 
Corporation. 1 Keh.'135. Pl. 64. 

That- a Corporation cannot disfranchiſe an At- G 
torney for refuſing to ſwear (as is uſed in London) 
not to ſue another Freeman at Common Law out 


of the Town. Vide 1 Keb. 690. pl. 4. 


Fo2 what Things a Corporation aggregate may do H 
without Deed, and what not. Vide 2 Saund. 305. 

A Co2pozation: may take a Grant for the Benefit I 
of their particular Members. 1 Saund. 344. 

The Members of the Corporation are the Parties K 
intereſted in all the Revenues and Privileges of the 
Corporation. Bid. 

A Coꝛpoꝛation may preſcribe for Common in L. 
groſs, for the Benefit of their particular Members, 
but not for Common in groſs without Number. 
Ibid. 344, 345, 345. ; 

Attachment doth not lie againſt a Corporation. 
Raym. 152. 


M 


A Coz⸗ 


K An 


, 4 


A A Copoꝛatlon that hath a Patent to make a 


Town-Clerk durante bene placito of the Mayor and 
Aldermen, may turn him out at their Will and 
Pleaſure. id. 188, But it is doubted of a Recor- 
der. 2 Keb. 461. pl. 70. | 
But an Alderman cannot be turn'd out. id. 
Where Time out of Mind, a Corporation had 
Power to remove an Alderman, for reaſonable 
Cauſe, tho” they take a new Charter, wherein there 
is no ſuch Power given, yet the ſame Power till 
remains; for the new 
extinguiſh any of the ancient Privileges, but the 
Corporation may uſe them as before. Ibid. 439. 
vide 2 Lut. 1335, 1336. 
D That a Corporation cannot disfranchiſe on 
Breach of a By-Law. 2 Keb. 15. pl. 34. 
E A Coppozation cannot exclude Foreign Traders. 
2 Keb. 464. pl. 49. | 
F Their Ads are by the major Part. 

No Member can be a Witneſs in an Action frrr 
le Caſe brought by them for Toll. 3 Keb. 12. pl. 6. 


H Their Witneſs muſt be disfranchiſed, but he 


cannot ſurrender by Conſent. Bid. 295. pl. 26. 


See 2 Cr0. 236, 238. where the Court declared 
they ought to be admitted. 
ligation being ſealed with the common 
Seal of a Corporation, and the Mayor figns it, the 
Corporation is afterwards diſſolved, the Mayor is 
ſuable. 2 Lev. 137. 
L That every Member may preſcribe in the Right 
of the Corporation. 2 Le. 253. 


M @lhich Way a Debt may be recovered from a 


Corporation that hath nothing whereby it may be 

ſummoned. Chanc. Rep. 204. 

N A Coppozation ma diſſolved, for it is crea- 
ted upon a Truſt, 1 if that be broken, tis for- 

feited: But a judgment of Seizure cannot be in 

ſuch Caſe; for if it be diſſolved, to what Purpoſe 

ſhall it be ſeized? 4 Mod. 58. 

O In Colleges and Corporations, the major Part 

of the Members ought to give their Voices in Nu- 

mero diftinto. Dav. Rep. 48. a. 

P A Disfranchiſement oughr to be founded upon 
an Act, which is againſt the Duty of a Citizen or 

Burgeſs, and to the Prejudice of the City or Bur- 

rough, and againſt his Oath of a Freeman : For 


rter doth not merge or 
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turn out a Town- 
Cler 5 but Quare of 2 
Recorder, 


An Alderman cannot 
be turn'd out. ; 


A new Charter mer- 
ges not any of the an- 
cient Privileges of 2 
Corporation, 


Corporation cannot 
disfranchiſe for Breach 


of a By-Law. 
Cannot <cxclude a fo- 
reign Trader. 


They act by Majority. 


No Members can be 
2 Witne( in an Action 
for Toll. 


Their Witneſs muſt 
be disfranchiſed, but 
cannot ſurrender by 
Conſent. 

Burt ſee 2 Cre. where 
the Court declar'd contra. 


Where the Mayor is 
ſuable when the 
ration 15 Giffolved. 


Each Member may 
preſcribe in the Right 


of the Corporation. 
How to recover a Deb: 


of a Corporation. 


It may de cifioived, 
and Why. 


How Corporations to 
give their Votes. 


Wie: is 2 good Cauſe 
for the Amon of a 
Citizer or Zuge 


altho* 
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alto he ſhall not be charged in any judicial Court for the Breach of 


Corpazation. 


an Oath, which he takes when he comes to be a Miniſter, Citizen, 
Burgeſs, &c. Yet if he doth an Act contrary to his Duty, and to the 
Prejudice of the Corporation, this doth very much enforce his Amo- 
tion, and is a Condition in Law tacitly annexed to his Freedom, and 
he may be disfranchiſed if he breaks them. 11 Rep. 98. a. Vide Title 


Mandamus, and 5 Mod. 257, 258, 259. 


Words of Contempt 
tho' againſt the chief 
Magiſtrate, no Cauſe. 


But he may be bound 
to his Good Behaviour 
on it. 


A Disfranchiſement 
cannot be without an 
Act done; a Conation 
is not ſufficient. 


One who hath a Free- 
hold in a Corporation, 
as is an Alderman or 
Freeman, cannot be 
removed without good 
Cauſe, 


But a Common-Coun- 
cil-Man may be remo- 


A Member of a Cor- 
poration fined 20 J. for 
not making of a cuſto- 
mary Dinner, and held 
good. 


But Words of Contempt, or contra bonos mores, A 


tho' againſt the chief Officers, are no good Cauſes 
of Disfranchiſement, but they are good Cauſes for 
them to commit him until he all find Sureties for 
his Good Behaviour. So alſo if he conſpire to do 
any Thing contrary to the Duty or Truſt of his 
Freedom: The Matter for which there ſhall be a 
Disfranchiſement, ought to be an Act or Deed com- 
mitted, and not an Endeavour to do an A& which 
may be repented of. II Rep. 98. 6. 

Where a Man is an Alderman, or Freeman of a 
Corporation, he cannot be removed from his Freedom 
or Place without good Cauſe, and a Cuſtom to re- 
move them ad libitum is void ; becauſe the Pa 
hath a Freehold therein : But to be of Counſel to 
a Corporation, viz. one of their Common Coun- 
cil, is a Thing collateral to a Corporation ; and if 
there be ſuch a Cuſtom he may be removed ad li- 
bitum. Cro. Fac. 540. pl. 8. | 

A Cuſtom to ele& every Year two of the Bur- 
geſſes to ſuch an Office, who uſed to make a Feaſt 
upon ſuch a Day, and the Defendant being ele&ed 
refuſed to make the Feaſt ; whereupon he was fined 
20 J. and committed until he paid his Fine, and 


adjudged a good Cuſtom. Cro. Fac. 555. pl. 17. A Cuſtom for the 


Lord Mayor and Court of Aldermen to commit a Citizen for not ac- 


cepting of the Livery, was held a good Cuſtom it being for the good 
Government of the City. 5 Mod. 320. 


In Caſe of a ſole Cor- 
poration, no Chattel 
ſhall go in Succeſſion. 


But Executors or Ad- 
miniſtrators muſt have 

them. 
But otherwiſe of a 
Dean and Chapter, or 
other Corporation ag- 
gregate. 

The Succeſſor, and not 
the Predeceſſors Execu- 
tors, ſhall have the Sci, 


Fa. upon a Judgment in 
Dae OO 


In Caſe of a ſole Corporation, be it by Charter D 


or Preſcription, as Biſhop, Parſon, Vicar, Maſter 
of an Hoſpital, c. No Chattel either in Action 
or Poſſeſſion ſhall go in Succeſſion, but the Exe- 
cutors will have them. But in Caſe of a Corpora- 
tion aggregate, as Dean and Chapter, Mayor and 
Commonalty, Cc. it is otherwiſe ; for they in 
Judgment of Law never die. 4 Rep. 65. 4. 

The Preſident of the College of Phyſicians re- 
covered a Judgment and died before Execution, 
and his Succeſſor ſued out a Sci. facias upon it; 
and adjudged that he well might, and not the Exe- 
cutors or Adminiſtrators of his Predeceſſor; * 
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the Suit is given to the College by a private Statute, and is to be 
brought by the Preſident for the Time being, and the Law ſhall tranſ- 


fer the Duty to the Succeſſor. Co. Fac. 159. pl. 13. f 
A A Coppozation which hath a Head may make a 


4. at 


— 5 * 2 * e VIP 4 Lt : 
ons hat te n 2 : 4 F = os i * 
— . 
r 


Aar n 
r 
"RG Tt 2 xo. 2 


3 Aa 


2 
n 


K Ss Ly \ n 8 . 
"Bp Fee 8 7 2 Th ,, OT FLcoczÞþ nw CH 


perſonal Command without Writing, but a Cor- 
poration aggregate without a Head cannot. Lutw. 


1497. 


B It was the Opinion of ſeveral learned Lawyers, 


that if the Maſter or Preſident of a College deviſes 
Land to his College and dies, the Deviſe is void ; 
becauſe at the Time the Deviſe ſhould take effect it 
is without an Head, and an imperfect Body. 4 Leon. 
r 


C Ik the common Officer of the Town doth any 


Thing for their common Uſe, it is all the Reaſon 
that the Town be anſwerable for it. 1 Leon. Caſe 
1% - * 


D A Coppozation muſt preſcribe in his Predeceſ- 


ſors, not in himſelf. Co. Fac. 673. pl. 5. 


E A Grant is made to a Corporation, and deli- 


vered to a Stranger for their Uſe, and they ſealed 
the Counterpart ; the Stranger had no Letter of 
Attorney to receive it: But held to be good; for 
the ſealing of the Counterpart was as well as if 


they had made a Letter of Attorney for it: So 


What Corporations 
may command without 
Writing, and what not. 


A Deviſt of Land to 
a Corporation by the 
Maſter of the Corpora- 
tion is void, and why, 


The Corporation ſhall 
be anſwerable for their 
Officer, 


How a Corporation 
muſt preſcribe. 


Delivery of a Deed to 
the Uſe of a Corpora- 
tion is good: 


So is the ſealing of a 
Counterpart, or bring- 
ing an Action on it. 


I alſo is the bringing of an Action upon it. Co. El. 
1 862. p. 39. 
F Afﬀions ariſing out of the Corporations, ought Wat Actions may be 
not to be tried in Corporation-Courts ; for their tried in Corporation- 
3 Privileges do properly and only extend to the Trial Courts, and what not. 
3 of ſuch Actions, the Cauſes x Gaines do ariſe with- 
3 in their Juriſdiction. And they ought not by Colour of their particular 
3 Juriſdiction to encroach upon the Common Law: And how to be pu- 
niſhed for it. See Lutw. 1571, 1572. | 
G Uhere there is a Debt due to an old Corpora- . 
tion, who are incorporated by a new Name, they 11 r 
ſhall recover this by their new Name. 3 Lev. 237. the old. 
4 f 87. 5. 1 Saund. 344. Vide poſtea in this 
ead. 


2 4 
* + 3, 5 = 


A Corporation may 
be known by twoNames. 


H A Coppozation may be known by two Names, 
and a Grant made by either of their Names is 
good. Cro. El. 351. 
4 how to ſue an old Corporation by a new Name. 3 to ſue an old 
Tutw. 51 9. om by a new 
K How the Election of Officers in Corporations Of Elections of Mem- 
ſhall be. 4 Rep. 77. b. 78. bers in Corporations. 


5 4 A Co2- 
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A Demiſe in an E- 
jectment by a Corpora- 
tion, and held good /ars 
Deed. 


Corporation ſeals a 
Bond; two of their 
Members fign it. The 

jon is diſſolved. 
The two Perſons are not 
obliged. 


The Deed of a Cor- 
ration needs onlySeal- 
ing, no Delivery. 


Cannot be a Truſtee, 
or jointly ſcized. 


A Promiſe to a Cor- 
poration good /ans Deed. 


Where the Miſnomer 
of a Corporation in a 
Grant will not hurt it. 


Miſnomer of a Cor- 

ration in an Act of 

arliament, or Will, 
ſhall not hurt. | 


Miſnomer of a Cor- 


poration in a Bond. 


An old Corporation 
Incorporated by a new 
Name, the new ſhall 
enjoy the old Privileges. 


The old Privileges 
continue to the new Cor- 
porations. | 


2 Corporation of Mayor and Aldermen are A 
Leflors in an Ejectment, and the Demiſe in the 
Declaration is not mentioned to be by Deed ; and 
this was aſſigned for Error: But the Court would 
not allow it, being after Verdict. Patrick and Bull. 
Mich. 8 W. ** 88 
A Co tion ſeals a Bond; two of their 
Mee br it: The Corporation is diſſolved: 
The particular Perſons are not obliged by it. 1 Lev. 


237. 


The Deed of a Corporation need not be deli- C 
vered, as the Deed of a natural Perſon; for the 
putting of the Common Seal gives Perfection to 
it. Dav. Rep. 44. 4. 

A Coꝛpoꝛation cannot be a Truſtee, or jointly D 
ſeized with another, 2 Lev. 12. 

A Pꝛomiſe to a Corporation is good without E 
Deed. 2 Lev. 252. 

There Miſnomer of a Corporation in a Grant, F 
ſhall not hurt the Grant. 3 Rep. from 73, to 76. 
11 Rep. from 18. 6. to 22. b. | 

ABiſnomer of a Corporation in an Act of Parlia- G 
ment, when the expreſs Intent appears, ſhall not 
avoid the Act no more than in a Will. 10 Rep. 
57. 6. 

'The Caſe of the Mayor and Burgeſſes of Lynn H 
upon the Miſnomer of a Corporation in a Bond, 
and all that could be ſaid Pro and Con thereupon, 
Io Rep. from m to 126. 6. 1 

An ancient ration is incorporate a 
new Name, yet their new Body ſhall enjoy all the 
Privileges that the old Corporation — 5 4 Rep. 
37. b. Vide ante. | 

A new Charter doth not mergs or extinguiſh K 
any of the antient Privileges of the old Corpora- 
tion ; but the new Corporation may uſe them as 
before ; otherwiſe it would be miſchievous : For 


moſt of the Corporations in England have taken new Charters ; but 
were antient Corporations before. Raym. 439. A 


An Attorney or Bailiff 
Cannot appear for a Cor- 
poration without aWar- 
rant, ö 
How erected Corpo- 
rations for Charity may 
be confirmed. 


An Attorney cannot appear for a Corporation, L 
nor a Bailiff in an Aſlize, without a Warrant un- 
der the Corporation-Seal. 1 Plow. 91. 

Þow and in what Manner Corporations, erected M 
heretofore for Works of Piety and Charity, may 
be confirmed. 10 Rep. from 23, to 34. 


Inſfrutions 
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2 
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A - Infirn#fons how thoſe which ſhall hereafter be . how to 
erected, ſhall be ſo eſtabliſhed, that no Exceptions © 
can be taken to them. 154. Vide Title Charitable 


B The Reſolutions of certain Opinions Or Queſ- Reſolutions of certain 
tions, which might have diſturbed the Quiet of the Opinions relating bere- 
Law in thoſe Points. Hid. ON 

C All Aﬀents, Elections, Grants and Leaſes made 8 
by the Dean, Warden, Provoſt, Maſter, Preſident, tions ſpall be . 
or other Governor of any Cathedral, Hoſpital, the more Voices, and 
College or other Corporation whatſoever, with 70 57 tbe Founders Sta: 
the Conſent of the major Part of their Chapter, upon the El-&ors.. 
Fellows, or Brethren, ſhall ſtand and be good, not- 33 V. 8. cap. 27. 
withſtanding any Order or Statute, or Oath made by the Fcunder to 
the contrary; but the Ele&ion ſhall be by the more Voices, according 
to the Courſe of the Common Law. 

D The Common Council implies the whole Cor- 
poration. Comb. 397. 

E A Copozation can't without ſpecial Cuſtom 
disfranchiſe without Proof of the Offence by Trial 
at Law. Thid. 

F Ghere an antient Charter veſts the Election of What 2 good Eleg loc. 

Sheriffs, &c. in the Citizens and Commonalty ; 
and a later Charter of Confirmation appoints 4. 
the „Sheriffs, and Aldermen ſnall elect, &c. 
ſuch Election is good. 

G Fo} the King may commit the Execution of Tre line. 
their Power to part of the Corporation, i. e. where 
tis by Conſent and Acceptance of the whole, as 
they themſelves may do without him. Comb. 316. 

H Ahere one is elected Sheriff, if he refuſes to Where Sheri Elect 
take on him the Office, he can't excuſe himſelf att 
from the Penalty by alledging his not receiving the 
Sacrament within the Year before. Bid. 315. | 

1 Reſidence out of the City is a good Cauſe to Removal. ; 
remove an Alderman. Bid. 197. | 

K And that without Notice. Did. 270. 

L The City of London may make a Guild or Fra- 2 ro of te 
ternity, but not a Corporation. Bid. 373, 411. "7 wy 

See touching the Company of Muſicianers, and Mcufciazers and Dan- 
of Dancing-Maſters. Bid. Cizg Matters. 

N Dow 2 Corporation ſhall be bound by an Award To rerform an 4 
made a Rule of Court. Comber. 327. ward. 

O Ok rtendring the Corporation Oarh, ſee Camber. Oath. 
419. 

P @UWehat a Corporation is if it be by Preſcription, Ti Nage. 
it may have ſeveral Names; if it be by Charter, 
it can't have but one Name. 3 Salk. 102. 
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Common Council. 


Disfraschiſement. 


M 


Gilda Mercator ia. 


Common Seal. 
Refufing to appear. 


Two Bailiffs; one 
makes à Leaſe. 


Corporation not diſ- 
ſolved. | 


Prerogative. - 


The Election of a 
Mayor. 


Election void. 


Void as to one. 


New Election. 


Bribery. 


Ejectment. 


Corporation. 
Whether it can have Gilda Mercatoria or not. A 
Ibid. 349. 


They may do an Act, tho* not under the Com- B 


mon Seal, and without the Hand of the Mayor. 
Tbid. 103. 


- What Remedy there is if they neglect or refuſe C C 


to appear to an Action brought againſt them. 1b;4. 
104. | | | 

Where there are two Bailiffs of a Corporation, D 
if one makes a Leaſe of the Corporation Lands to 
another, *tis void. Mod. Caſes in Law and Equity, 
303. 3 | 
Where tho' the Charter of Incorporation be ſur- E 
render'd, yet the Corporation is not diſſolved. 
Ibid. 358. 

Whether the King can grant to a Corporation a F 
Power to adminiſter Juſtice excluſive of himſelf. 
Ibid. | 

Where by the Charter the Ele&ion of a Mayor, G 
Cc. is to be on a certain Day, it can't be made on 


a Day after, Vide Stat. Geo. 1. Bid. 129. 


Where the Election is to be by 26 Burgeſſes, H | 


and one is unqualified, the Election is void. 1b. 36. 
But if one unqualified is elected a Common I 
Council Man, &*c. with others that are qualified, 
it is void as to him only. Bid. 
Jf there be a new EleQion, he who is duly K 
elected upon that new Election, and not he that has 
moſt Votes next to him who is unqualified, ought 


to be ſworn in. Bid. 37. 


Bꝛibery is a good Cauſe to remove one from his L 
Office before Conviction. id. 186. | 

Declaration in Ejectment brought by a Corpo- M 
ration was by Conſent in the Baptiſmal and Sur- 


name, as well as Corporate Name of the Head, leſt if it had been in 
the Corporate Name only, upon the Confeſſion of Leaſe, Entry, and 
Ouſter, it ſhould have been intended an Admiſſion that he was law- 


ful Head. Skinner 2. 


Warrant of Attor- 
ney. 


In a Quo Warranto againſt the Mayor and Ci- N 
tizens of Cheſter, there was a Warrant of Attorney 
under the Seal of the Mayor to appear. Quere, 
whether it ſnould not have been under the Corpo- 
ration Seal. Bid. 154. 
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Colts and Charges. 


- . rAdminiſratozs. 


Certioꝛari. 
I Damages. 
See 4 


- 14 


| Statute. wel „ 
LTrials. | 


* 


- Ls 


the Plaintiff, together with his Dama- 
*— ges; and the Mod Dampna includes alſo the Coſts, as it 
s in the Entry of Judgments, There the Jury give Damages 
and Coſts, the Entry is quz quidam Dampna, viz. the Damages 
and Coſts together, in toto ſe attingunt ad, &c. Alſo the Defen- 
dant recovers. his Coſts where the Plaintiff is nonſuited, oz a 
Qerdif# fo2 him. 1 | 


5 C OSTS are, Expenſe litis, recovered by Cel, aus 


B - At the Common Law before the Statute of Glau- Where Damages are 


ceſter 6 E. I. cap. I. a Man ſhould not recover Da- Teoverable by the Sta. 


mages 75 a 7 * Action, FA 5 Aiel, Bee, 2 Cloucefter, and of Merton. 
age, Aſſize de Novel Diſſeiſin againſt the Feoffee of 8 1. | 
the Diſſeiſor, Mortd anceſtor, &c. nor in Dower es, -.- + 4 
before the Statute of Merton. But in mixt Actions, 

as Aſſize, Entry in Nature of Aſſize, &c. or in Perſonal Actions, as 
in Treſpaſs, &*c. he ſhould. And where it is ſaid, That in all Caſes 
where the Plaintiff recovers Damages, he ſhall recover his Coſts, muſt 
be intended in all Caſes where Damages were recoverable before, or 
by the Statue of 6 Ed. 1. For where a Man before OO TEE 
or by the ſame - Statute recovered no Damages, if 1 AT pre" 


afterwards another new Statute in a new Caſe gives a Statute of Creation. 
Damages either ſingle, double, or treble, the Plain- | 
tiff ſhall not recover his Coſts : Becauſe this is an 

Act of Creation, which gives a Recompence where 

there was none before. But otherwiſe it is in the Ho in Caſe of an ad- 
Caſe of an additional Act, which adds a greater tional At. 
Recompence than was given before, for there Da- 


6 A mages 
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Coſts and Charges. 


mages and Coſts were given by the Common Law, but the Act in- 
creaſes them, and then the Plaintiff ſhall have his Coſts. Pinfold's Caſe, 


10 Rep. 116. 4. 


* 


The Defendant ſhall 


have Coſts in all Actions 
where the Plaintiff ſhall 
have Lo 
| ac, 1. cap. 3» 

20 N. 8. caps 1 5. 


In an Action for 
Words, if under 405. 
Damages are given, 
Plaintiff ſhall recover 
no more Coſts than Da- 


mages. 


In all 1 — Treſ- 
Aſſault, Battery, 

And other Perſonal Acti- 
ons, where the Judge at 
the Trial ſhall not cer- 
tify on the Record, That 
the Aſſault and Battery 
was well proved, or Ti- 
tle of the Land in Que- 
ſtion. If the Jury find 
under 40 6. Damages, 


then to recover no more 


Coſts. 
22 & 23 Cax. 2. c. 9. 


Seit. 149. 


By another Act ſince: 
In all Actions of Treſ- 
paſs, where the Judge 


ſhall certifyon thePoſtea, 


that the ſame was wilful 
and malicious, he ſhall 
have his full Coſts. 

8 & 9 d. cap, Io. 


Where Treble Dama- 
ges and Coſts ſhall be 
recovered, 


2 M. & M. cap, 5. 


Where the Statute 
gives the Action to the 
Plaintiff, he ſhall have 


Coſts; but none in a 


popular Action, 
5 V. &. M. B. R. 


1 


2 Inſt. 288, 289. 


The Defendant ſhall have Coſts in Treſpaſs, A 
Ejectment, or any Action where the Plaintiff might 
have them. 4 Jac. 1. cap. 3. See 2 3 8. cap. 15. 
the Title whereof is, That the Plaintiff being 


nonſuited, ſhall yield Damages to the Defendant 


in Actions Perſonal by the Diſcretion of the Juſ- 
tices. 

By the Statute of 21 Jac. If the Plaintiff in B 
an Action upon the Caſe for Words doth not reco- 
ver 40 6. Damages, or more, he ſhall have no 
more Colts than Damages. 


By the Statute of 22 G. 23 Car. 2. c. . ſect. 149. C 
it is enacted, That in all Actions to be brought in 
the Courts of W, ger Ha, of Treſpaſs, Aſſault, 
and Battery, and other Perſonal Actions, wherein 
the Judge at the Trial of the Cauſe ſhall not find, 
and certify under his Hand upon the Back of the 
Record, that an Aſſault and Battery was ſufficient- 
ly proved; or that the Freehold, or Title of the 

nd in the Declaration, was chiefly in Queſtion ; 
the Plaintiff in ſuch Action, in Caſe the Jury ſhall 
find the Damages to be under 49 5s. ſhall-not reco- 
ver or obtain more Coſts of Suit, than the Da- 
mages ſhall amount unto. W 3 

But now 5. the Statute of 8 & 9 V. cap. 10. D 
it is enacted, That in all Actions of Treſpaſs to be 
brought in any of the Courts at Weſtminſter, where- 
in at the Trial it ſhall appear, and be certified by 
the Judge under his Hand upon the Poſtea, that 
the Treſpaſs whereupon the 3 was found 
uit). was wilful and malicious, he ſhall then 

ave his full Coſts. See Poſtea upon the Statute 
of 4 & 5 Anne, For Amendment of the Law. 

The Statute of 2 V. &. M. cap. 5. for Diſtreſs E 
for Rent, ſays, That upon a Reſcous the Plaintiff 
ſhall recover treble Damages and Coſts; the Coſts 
ſhall be treble as well as the Damages; but, ſays 
"a ns in a reaſonable Manner. 6 V. G. ir. 

Where an Action upon the Statute is given to F 
the Plaintiff, there if he recovers, he ſhall have 
Coſts. But no Colts ſhall be recovered in a popu- 
lar Action, be the Sum forfeited certain or uncer- 
tain, unleſs given by the Statute particularly. 

Lutw. 201. 3 Lev. 375. See 1 Keb. 549. pl. 54. 
In 


N 4 ES OS eng Om . 
——_— r WERE FTA BOO 2 
— . E 1 BING "5" NS lad 3 ths. 2 en 8 . . De 2 - 
. $a | wy ! CW Pe 2 1 r K dad, ha ets * Es y_ oF wy 1 r er Ent a > þ - 
4 l 2 J A I as ts; NYE we'd n 2 6 OY FI ac 1 art ad * 8 
e e *Y ae i td : . 1 * 2 ! - 
7 8 8 — * as We 5 = * 5 { 
n N > _— — 1 * 8 o n 7 —= 3 — 
r ORC GOES 
Rs n +. 7 - w-— { -« an 4 . 5 


Colts and Charges. 

A Jn Actions of Waſte and Debt for nat ſetting 
forth of Tithes, where the ſingle Damages, or Va- 
lue found by the Jury, doth not exceed twenty 
Nobles, the Plaintiff ſhall have his Coſts, per Star. 
8. 9 V. 3. cap. 10. But if they exceed that Sum, 
then there is no Coſts, for then the Matter is pure- 
ly as it ſtood before that Statute. — 

B Jn all Actions of Treſpaſs, Aſſault, Falſe Impri- 
ſonment, or Ejectment, brought againſt ſeveral 
Defendants, if any of them be found Not guilty, 
he ſhall have his Coſts, per Stat. 8 & 9 V. 3. c. 10. 

eck. I. 1 | | 

* By the Statute of 4 & 5 Anne, it is enacted, 
That if ſeveral Matters ſhall be pleaded with the 
Leave of the Court, and ſhall upon Demurrer 
joined be adjudged inſufficient, Coſts ſhall be given 
at the Diſcretion of the Court: Or if a Verdict ſhall 
be found in any Iſſue in the Cauſe, for the Plain- 
tiff or Demandant, where ſeveral Pleas are pleaded, 
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Where Coſts i1 Waſte 
and Debt for Tithes. 


Single or douLle, 


Where ſome of the 
Defendants ares found 
Not guiliy, thzy ſhall 
have their Coits. | 

3 & 9 WM, 3. CAP. 10. 

. 


Where Coſts ſhall be 
given dy the Statute of 

& 5 Ann. upon Inſuf- 

iency of Demurrers, 
or Judge's Certihcate 
upon Iflue tried. 

4 & 5 Ann. cap, 


D. No Colts ought to be paid for the putting off of 


Coſts ſhall be given in like Manner; unleſs the Judge who tried the 
{aid Cauſe ſhall certify, That the Defendant, or Tenant, or Plaintiff 
in Replevin, had a probable Cauſe to plead ſuch Matter, which thall 
be found againſt him. See Title Demurrer, and Title Pleas, See 
ante 8 & 9 V. cap. 10. 

a Trial, where no Fault was in the Party againſt N hire 
whom it is moved; for Coſts are only to be paid ws 0 Fault in the Par- 
by ſuch Perſons which by their Occaſion have cau- 

ſed the other Party to have been at extraordinary 

Charges. 


E Trin. 1657. by Glyn Chief Juſtice : If a Refe- f upon a ſecond Re- 


rence be made to the Secondary, and he makes his ere wy Frog yr he 
Report; if one of the Parties be not ſatisfied with — Colts thall be 
the Maſter's Report, but the ſame Matter is again given. | 

at the Importunity of one of them, referred to the | 

Maſter ; here, if the firſt Report ſhall be confirmed by the ſecond the 
Court will make ſuch vexatious Perſon pay exemplary Coſts for his 
Vexation and Delay. 


F Ik a Juror be withdrawn (upon a Trial) by the H a Juror be with- 


MO drawn by Conſent of 
Conſent of the Plaintiff and Defendant, they ſhall both N they ſhall 


pay the Coſts of the Jury equally between them: pay the Coſts equally 


Trin. 22 Car. B. R. For if one of the Parties (alone) between them. 


ſhould pay the Coſts upon bringing the Iſſue (again) 

to be tried by the ſame Jury, as the Courſe is ſo to do, it would be 

a ſufficient Matter for him that did not join in paying the Coſts, to 

challenge the Jury for Favour to him that did pay the Coſts, in regard 

of the Money received of one Party only, which may move them to 

favour that Party more than the other from whom they received nothing. 
That 

4 
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When more Coſts than 
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Where, Plaintiff ſhall 
have Coſts, tho' Dama- 
ges be undergo . 


under 40 


ſuch Actions in whi 


488. 8 

Attorne > Grin + ir 

ment 1h! 7 Colts ; 
ſußefent. 


Damages in Cauſes re- 
moved from Inferior 
Courts. 


Executor nonſuited 


upon account with him- 
elf ſhall pay no Coſts. 
Where more Coſts 
and Damages after the 


Stat. Car. 2. 


Where no double Coſts 


Taxing of Coſts is 
the Act of the Court. 


| ſhall have his II Colts, 1 
s. for that the Statute 22 an 


me Do the De”, 
Coils and Charges. 


That in in dg of Teig 77 &. Sp, A 


brought for deſtroying his Goods, the Plaintiff 


tho' the Damages be 
23 Car. 2. reaches only to 
ch the Freehold may come in Debate. Raym, 487, 


Coffs paid by the Sollicitor vr Attorney in B 
E ment for Inſufficiency of the Leſſor. 2 Tov. 
66. nr EE YEA | 
hen in Cauſes in Inferiot Coutts, removed C 
into the King's Bench, there ſhall be more Coſts 
than Damages, notwithſtanding the new Statute, 
and when not. 2 Leu. 14. a 
An Executor non- ſuited upon an Account with D 
himſelf, ſhall pay no Coſts. 16:4. 165. kN 
Juſtiſication in Treſpaſs for a Way, BA avs E 
viam, and Iſſue thereupon : More Coſts than Da- 
mages after the Statute Car. 2. Ibid. 234. 
Cate againſt a Mayor for refuling his Vote F 
at the Election of a new Mayor, and the Plaintiff 
nonſuited, ſhall not pay double Coſts upon the 
. wr... 
The taxing of Coſts is the Act of the Court, G 
altho* they be taxed by the Secondary of the Of- 


fice. Mich. 22 Car. B. R. For the 0 is 
DIES 5 


but the Officer of the Court, deputed by the Court for ſuch P urpoles 
and therefore the Court my alter the Coſts taxed if they ſee Cauſe, 
; 1 


but in ordinary Caſes they u 


Court will make no 
Rule to encreaſe or di- 


miniſn Coſts taxed by 


the Secondary. 


not to do it. | 
And in the Caſe of Style and Atwood, Paſch. H 
1656. B. S. upon a Motion made to moderate Coſts 


taxed by Herne Secondary, it was ſaid by Glyn Chief 
Juſtice, That he had ſometimes moved to increaſe 
Coſts, and ſometimes to diminiſh Coſts taxed oy 


the Officer of the Court, but could never have his Motion grante 
and therefore would make no Rule here. 


When more than or- 
dinary Coſts ought not 
to be taxed. 


B. R. Except it be 
pear before the Secondary, having due Notice 


Coſts more than ordinary ought not to be taxed 1 
until the Attorneys on both Sides be heard for 
their Clients before the Secondary, and ſome Affi- 
davit produc'd for that Purpole. Mich. 22 Car. 
where either of the Attorneys doth neglect to ap- 
ereof; and then it 


ſhall be preſumed he hath nothing to ſay for his Client in Mitigation of 


Colts. 


Where an Indictment 
brought up by Certiorari 
ſhall be removed back at 
his Coſts who deſired it 
10 be removed. 


Tf an Indictment, taken in any County, be re- K 
moved by Certiorari into the King's Bench ; and 
the Court be moved, that it may be ſent back 
again into the County where it was taken, and 
if the Court (upon - good Cauſe ſhewn) do order 

it 


2 
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A 


- it: accordingly ; it ſhall be removed back again at his Coſts who de- 


fired it to be removed. Mich. 22 Car. B. R. For it ſhall be intended 
that the removing of it is for his Benefit and Eaſe ; and therefore it is 
Reaſon he ſhould bear PE 3 3 | 
- When upon a Trial the Plaintiff becomes non- OTE 
ſuit, the Defendant muſt pay the Jury, which is 2 1 > 
afterwards allowed him in Coſts. Mich. 22 Car. pay the Jury; which is 
B. R. For it is intended he receiveth a Benefit by allowed him in C 
the Nonſuit: Qui ſentit Commodum ſentire debet 


& onus. 


B It there be ſuch a Fault in the entring of a Coſts for amending a 


2 F 


C 


ſpecial Verdict, that it muſt be amended, the Plain- Fzulr in a ſpecial Ver- 

tiff or Defendant, who was the Occaſion of making dne e 

the Fault, muſt pay the Coſts for the amending of the Fault. 

of it, (Mich. 22 Car. B. R.) if it be ſuch a Fault 

that Coſts muſt be expended to amend it; for it is not Reaſon that the 

other Party ſhould pay for his Error. | | 
It a Trial at the Bar be put off in Favour of When a Trial at Bar 


de is put off, the Party who 
the Plaintiff or Defendant, and the Party that n 


was not the Cauſe of putting it off, be compelled mutt pay the other Par- 


by putting it off to keep his Witneſſes in Town, s. Charge of Keeping 


he that eauſed the Trial to be put off, ſhall pay his Witneſſes in Town. 


D 


ſuch: Coſts for keeping them in Town, as ſhall be 


taxed: by the Secondary. Hill 22 Car. B. R. For he is in ſuch Caſes 
to be Moderator betwixt both Parties, that Things may indiffercntly 
be carried: betwixt them. | 
Colts are not to be allowed for unreaſonable 
Motions, but only for ſuch as the Party was ne- 
ceſſarily put -unto by the Courſe of the Court. 
22 Car. B. R. For the Law, as it will not do unreaſonable Tings, ſo 


neither will it countenance thoſe which do them. 


Coſts not allowed for 
unreaſona ble Motions. 


1 k Arbitratoꝛzs are to make the Writings touching Arbitrators make the 


their Arbitrament, at their own proper Coſts ; and A. apo when * 


1 ought not to award, that the Parties that ſubmit- 
re 


F 


to the Award, ſhall pay for them. Paſch. 23 Car. B. R. For this 
is no Part of the Submiſſion, but a Charge that ariſeth after it, and 
which the Arbitrators have taken upon themſelves. 
- Where the Judges of the Court do deſire to Plaintiff and Defen- 
have Books in the Cauſe depending before them, Chant join in the 
to be adviſed of the Matter in Law the better, Saad co tha Judges. p 


by conſidering of the Pleadings ; the Plaintiff 


and the Defendant ' ought to join in the making of the Books to be 


delivered to them. Trin. 23 Car. B. R. For they are equally con- 

cerned in the Cauſe depending, and therefore it is reaſonable that 

83 be at an equal Charge in the bringing of the ſame to a 
nclulion. ä St a din 0 
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The Court refers the 
taxing of Coſts to the 


Secondary, and makes 
no ſpecial Rule therein. 


No Coſts on a Replea- 
der. 


If oe ' mh 
a. appears and pleads 
Ine, and Verdict 
and Judgment be had 
for the Plaintiff, he ſhall 
have no Colts ; ſo like- 
wiſe if Verdict for the 
Defendant. 


Alſo where the Judg- 
ment is arreſted. 


Jury need not give 
Coſts, but may leave it 
to the Court. 


Upon a Judgment on 
Nil dicit the Court will 
give Coſts. 


Upon a f. pecial Ver- 
dit in Replevin Coſts 
ſhall likewiſe be given. 


Colts and Charges. 
It is the Courſe of the Court to refer the taxi 
of the Coſts to the Second 
not to make any ſpecial Rules for ſuch Matters, 
Mich. 23 Car. H. R. viz. in ordinary Cafes ; but 
in extraordinary the Court will ſometimes make a 
Rule for it. Vide poſt. 7: 
No Coſts are to be allowed a Repleader : B 
Mich. 23 Car. B. R. For both the Parties were in 
Fault, to ſuffer ſuch an inſufficient Iſſue to be ny 


ed, and neither Party ought to have Coſts of the 
other. | 

So likewiſe if the Defendant in a Scire fac. ap- C 
pears, and pleads to Iſſue, and a Verdict and Judg- 
ment is had for the Plaintiff, here he ſhall reco- 
ver no Coſts nor Damage; there being no Coſts 
or Damage prayed in the Writ; nor can be by 
Law, neither is the ſame given by any Statute; 15 
2 it is if there be a Verdict for the Defen- 

ant. 

Alſo where Judgment is arreſted after a Verdict D 
there thall be no Coſts of either Side. 

It is not Oy that the Jury ſhould give E 
Coſts, but they may leave it to the Court to do it. 
Mich. 23 Car. B. R. For the Court is beſt able to 
judge what Coſts are fit to be given. 

Apon a Judgment upon a Nihil dicit in Debt, F 
this Court will give Coſts and Damages. Trin. 24. 
Car. B. R. 5 1705 

Ik there be a ſpecial Verdict found in a Reple- G 
vin, where the Avowry is for Damage-feafant or 
Rent, the Coſts and Damages ſhall be given either 


againſt the Replevier or againſt the Avowant. Paſch. 24 Car. -B. R. 
Upon Judgment given upon Argument upon the Matter in Law. © 


The Secondary to or- 
der the Increaſing or 
Mitigation of Cot 


The Court will not order any Thing concern- H 
ing the Increaſing or Mitigation of Coſts, but the 
Parties are to attend the Secondary in it, and to 
abide by his Order. 13 Nov. 1650. B. S. Except 


it be in extraordinary Cales ; and there the Court is to be moved, 
and is to direct the Secondary; for he is not to vary from the ordi- 
nary Rules of proceeding without the expreſs Direction and Rule of 


the Court. 


Juror appearing, and 
Jury adjourn'd ; if Ju- 
zor do not appear at the 
Nay of Adjournment, 

e ſhall have no Char- 
ges. 


Ja 
* 


Ik a Juror appear upon a Trial which is to be J 
at the Bar, and the Jury is adjourned, and he doth 
not again appear at the Day of Adjournment, he 
ſhall have no Charges allowed him for his former 
Appearance. 2 Maii, 1651, B. S. For his former 
Appearance was to no Purpoſe, nor is beneficial to 
any Body; nor is the End for which he was ſum- 
moned ſatisfied. 
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. 1 and Charges 473 
By Glyn Chief Juſtice, Paſch. 1658. it was ſaid, n 
That it is the Courſe of S Court of Common = Colts in an Aion 
Pleas to make the Leſſor of the Plaintiff in an of Ejectment if Verdict 
Action of Treſpaſs and Ejectment to pay the Coſts ber Pefendant. 
of the Suit, if it go againſt the Plaintiff ; and therefore he made it a 
Rule that it ſhould be fo in this Court, which is now generally obſer- 
ved, and there is a particular Clauſe in the general Rule to confeſs 
Leaſe, Entry and Ouſter for that Purpoſe. Mich. 13 Car. 2. 
B Note, That it is enacted by the late Act for 
Amendments, That for the preventing great Vexa- Cate fhall be given 
tion, from ſuing out defective Writs of Error, writs of or. 
that upon the quaſhing any Writ of Error, to 
be ſued out for Variance from the Original Record, or other Defe&, 
the Defendants in ſuch Error, ſhall recover againſt the Plaintiff or 
Plaintiffs iſſuing out ſuch Writ, his Coſts as he ſhould have had if 
the Judgment had been affirmed, and to be recovered in the ſame 
Manner. gt & 5 
C In a Writ of Error to reverſe a Common Re- $ i 

covery where Judgment vas affirmed, no Coſts to N 
be given, becauſe no Delay of Execution. Raym. Error to reverſe a Com- 
134, 135. mon Recovery. 
D At the Common Law there was no Coſts in a At Common Law. no 
Writ of Error. id. 135. Coſts in a Writ of Error. 
E No Coſts in a Writ of Error, if none in the aw if none in the 
Original Action. 1 Lev. 146. Vide poſtea. Original Action. 
F Cofts for the Defendant given at the Diſcretion pigretionary Coſts 
of the Court where the Plaintiff was nonſuited, where Plaintiff wasnon- 
becauſe the Declaration upon the Ni. — Roll fired upon a Variance 


varied from = Plea Roll, c. Ibid. 3 Wag Fer 9 
G Mo Coſts of Suit are recoverable in an Action + BOP 
of Waſte. 2 Saund. 257. „ 


H Alfo, if Coſts of Suit be given by the Jury, Thy Coſts be given 
where they are not recoverable ; yet the Court bya Jury, where nor re- 
will give Judgment nullo habito _ to the Coſts, * 4's the Court 
altho* the Party does not releaſe them. * 
Where double Coſts for ſuing in the Court of Double Coſtsforſuing 


Admiralty for a Thing done upon the Land. id. in the Admiralty for 


352. Things done upon Land. 
K -- When there ſhall be Coſts in a Prohibition. Where Coſts in a Pro- 
Lid. 36 I. hibition. 
L Uhen for Amendment after Error brought. For Amendment after 
Ibid. | Error brought. 
M Uhen in Dower. Vid. 275. In Dower. 
N Ullhen in a popular Action. Bid. 274. In a popular Action 
hen in a Warrantia Chartæ. Ibid. 322. Ina Warrantia Char ræ 


P Che firſt Statute which gave the Defendant Coſts The firſt Star. which 


i Mor 0 was found for him was Marth. cap. 6. | gre ST 


The 
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Double Coſts upon a 
Judgment affirmed. 


13 Car, 2. c. 2. ſett. 10. 


No Coſts upon a Writ 
of Error where it is not 
in dilatione Executionis. 


3 D, 7. cdp. 10. 


Nor where Judgment 
is for the Defendant, and 
the Plaintiff brings a 
Writ of Error, and the 
Judgment is athrmed. 


Nor where a Writ of 
Error is brought upon 
a Judgment in a real 


Action. 


Executor or Admini- 
{trator ſhall pay no Coſts 
upon Judgment affirm'd. 


But ſhall pay Coſts 
upon an Action accrued 
in their own Time. 


pa 
Time; and he may being it in his own Name, without naming of 
himſelf Executor. 4 Fac. 2. 3 Lev. 60. See a Caſe in Telverton to this 
Purpoſe, and Co. Car. 219. pl. 3. I Ventr. 92. But where an Admini- 


And where not. 


Knowledge he had no Cauſe of Action. Cur. contra. Becaule there he 
muſt name himſelf Executor, or Adminiſtrator, which in Trover he 
need not upon a Converſion in his own Time. 


And where he ſhall 
not. 


An Executor ſhall pay 
no Coſts, tho' the Ac- 
tion was brought upon 
his own Poſſeſſion. 


Coſts taxed for the 
Defendant upon a Trial 
of Errors in Fact. 


Stat. 3 H, 7. cap. Io. 


if Execution were executed before the Writ of 


Coſts and Charges. 

The Defendant in the Action, who is Plaintiff A 
in the Errors, ſhall on Affirmance of a Judgment 
upon a Writ of Error pay double Coſts. Stat. 1 
Car. 2. cap. 2. "ym 10. 

No Coſts ſhall be given upon a Judgment affirm- B 


ed where it is not in dilatione Executionis ;, for 


Error, there ſhall be no Coſts by 3 H. 7. cap. 10. 
Cro. Fac. 636. pl. 3. See Title Erroz. N 

Neither ſhall any Coſts be given where there is C 
a Judgment for the Defendant, and a Writ of 
Error brought by the Plaintiff, and the Judgment 
aftirmed ; for it js out of the Stat. of 3 H. 7. cap. 10. 
Cro. Car. 401. pl. 10. 

No2 where a Writ of Error is brought upon a D 
Judgment in a real Action; becauſe there was no 
Coſts nor Damages recovered in the firſt Action, 
ſo there was no Delay of Execution, but only for 
the Land. Cro. Car. 425. pl. 15. 

Ik an Executor or Adminiſtrator bring a Writ E 
of Error, and Judgment is affirmed againſt him, 
he ſhall not pay Coſts : Becauſe it is in Auter Droit. 

3 Lev. 375. | 

But if an Executor bring Trover for a Conver- F 

fion in his own Time, and be nonſuited, he ſhall 
Coſts : Becauſe the Action accrued in his own 
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ſtrator brings Debt upon Bond, and the Defendant 
pleads Payment to himſelf, and proves it, and mo- 
ved that he ſhould pay Coſts, becauſe of his own 


1 Ventr. 92, 

But an Executor brought an Aſſumꝑſit upon a G 
Promiſe made to himſelf, and was nonſuited, he 
ſhall not pay Coſts: Becauſe if he had recovered, 
it ſhould have been Aſſets. 5 V. & M. B. R. 

2 Leu. 165. 88 

Where a Plaintiff Executor brings an Action up- H 
on his own Poſſeſſion, and is nonſuited; yet he 
ſhall pay no Coſts. Cyo. Car. 29. pl. 3 Latch. 220. 
Con. See before contra. ts ky: | 

Erro? in Fact was tried, and a Verdict for the 1 
Defendant in the Errors, and Coſts were ordered 
to be taxed by the Stat. 3 H. 7. cap. 10, Occaſione 
dilationis Executionis. 


3 Ulhere 


A 


B 


C 


D 


E 


F 


ſhall be barred in his 
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No Coſts where a Ver- 
dict is upon a Releaſe of 


Coſis and Charges. 
Where the Defendant in Errors pleads a Re- 
nn him, he Errors, and why. 


ſhall have no Coſts, for that the Judgment is not 
to be affirmed: But * PICOTane is, That the Plaintiff in the Error 


rit of Error; for here was neither Nonſuit, 
Diſcontinuance, or Judgment affirmed, as the Sta- | 
tute of 3 H. 7. cap. 10. requires. 3 D. 7. cap. 10. 

An Attachment lies againſt the Party that re- where Attachment 
fuſeth to pay Coſts, which are taxed by the Ma- lies for Non-payment of 
ſter of the Office, upon a Rule of Court made for © | 
Payment of Coſts, after a Demand made by the Party, or ſom 
Perſon authorized by him, and Refuſal of Payment, and Affi davit 
made thereof, For it is a Contempt of the Court, not to obey the 
Rules thereof. 

Ik upon a Trial the Plaintiff be forced to be 
nonſuit, becauſe his Witneſſes did not appear, he 
may by Action recover 10 1. together with ſuch 
further Recompence to the Party grieved, as by the Diſcretion of the 
Court, out of which the Subpzna ifſlued, according to the Loſs and 
Hindrance ſuſtained by the Party who procured ſuch Proceſs, ſhall be 


allowed, by the Statute of 5 Elig. cap. 9. ſect. 12. 5 Eliz. cap. p. Sett. r2 


Action lies againſt 
Witneſſes, who did not 
appear upon a Subpœna. 


See Title Mitneſs. 


Jt is at the Defendant's Ele&ion, if the Plaintiff 


do amend his Declaration, either to accept of Coſts 
and to plead, or elſe to refuſe Coſts, and to im- 


Where the Plaintiff 
may amend his Decla- 
ration. 


arle unto the next Term, and not to plead. (Mich. 22 Car. 1. B. R.) 
The Defenlant upon ſuch Amendment is to have Coſts, becauſe there- 
by he may have Occaſion to take new Advice of Counſel what to plead. 


I take it to be abſolutely neceſſary for the Plaintiff, 
after his Amend nent of his Declaration, to give a 
new Rule to plead, and to call upon the Defen- 
dant for his Plea, and do not think that Judgment 
can be juſtifiably ſigned without it. | 
No Coſts {hull be recovered againſt the King, or 
any Perſon in whoſe Names any Recognizances, 
Bonds, Indentures or Specialties have been taken 
to the King's Uſe. 
Jf the Defendant hath Judgment upon a De- 

murrer, he ſhall have his Coſts, by the Statute of 
8 & 9 V. cap. 10. | 


G So upon all Suits upon Sci Fa? and Prohibition, 


the Plaintiff obtaining a Judgment, or any Award 
of Execution after Plea pleaded, or Demurrer 


joined therein, ſhall recover his Coſts of Suit. And 
if the Plaintiff ſhall become Nonſuit, or ſuffer a 
Diſcontinuance, or a Verdi& paſs againſt him, the 


Defendant ſhall recover his Coſts. But upon a De- 
5 6 C 


What the Plaintiff 
muſt do after his A- 
mendment. 


No Coſts to be reco- 
vered againſt the King. 
24 V. 8. cap. 8. 


The Defendant ſhall 
have his Coſts upon a 
Demurrer, by the Sta- 
tute of 
8 & 9 a, cap. 10. 


Where Coſts ſhall be 
recovered upon Si” FA 
and in a Prohibition. 


Nonſuit, Diſcontinu- 
ance, or Verdict. 


murrer 


476 Colts and Charges. | 
murrer to a Plea to a Sci Fa? upon this Statute againſt an Adminiſtra- 


trix upon an Interlocutory Judgment, Quare dampna afſideri non de- 
bent, . ſhe leaded 2 pecial Plea Ws Jan againſt her, it 


was held that ſhe 


Where the Plaintiff 
ſnall have his Coſts, the 
Defendant ſhall have his, 
except in caſe of Execu- 
tors or Adminiſtrators. 


Where Coſts ſhall be 


- recovered in an Action 


of Debt upon a Statute. 


the Party to a Suit, and he recovers, 


Il not pay any Coſts. Smith and Harmer, 3 Anne. 

It is a Rule, that where the Plaintiff ſhall have A 
his Coſts if he recover againſt the Defendant, the 
Defendant ſhall have his Coſts if the Plaintiff be 
Nonſuit, or recovers a Verdict againſt him (unleſs 
in caſe of Executors or Adminiſtrators. ) 

Mom where a Statute gives a Penalty certain, B 
and gives an Action of Debt for it, there if the De- 
fendant doth not pay it upon Demand, but forceth 

e ſhall recover his Coſts : Be- 


cauſe he did not pay the Duty due by the Statute upon Demand. Co. 


Car. 5 59. pl. 3. 560. 


No Coſts where the 
Duty is uncertain, as 
treble Damages, Oc. 


But where the Duty is uncertain, as to recover C 
treble Damages for Waſte, or upon the Statute, 
for not ſetting forth of Tithes; there the Duty be- 


ing uncertain, the Statute intended to give the treble Value only, and 


116. 


Where the Coſts ſhall 
be doubled or trebled, 
and where not. 


not any Coſts. Cro. Car, 559, 560. 1 Rol. Abr. 516, 517. pl. 5. 10 Rep. 
12 poſtea hoc Titulo, & Cro. Fac. 70. pl. 12. 


This is only in ſuch Caſes where Coſts were al- DP 
lowed in Actions before theſe Statutes, for there 
the Plaintiff's Coſts ſhall be doubled or trebled as 


well as the Damages; but where the Statute makes a new Law, where 
no Coſts were given before, there the Plaintiff ſhall have only the 
double or treble Damages, and no Coſts. See 2 Inft. 289. 


There ſhall be Coſts 


where an Act gives a 
ſingle Sum. 


No Coſts in a Quare 
Inpedit. 


Coſts are alſo given to 
the Defendant in Error, 
upon quaſhing of a Writ 
of Error. 


So alſo upon the Plain- 
tiff's diſmiſſing of hisBill 
in Equity; orthe Defen- 
dant's diſmiſſing of it for 
want of Proſecution. 


Who ſhall pay the Coſts. 


dict againſt him. 


Coſts ſhall be paid upon a Recovery upon an E 
Act of Parliament, where only a fingle Sum is 
given. 3 Fac. 2. B. R. 

Alſo in a Quare Impedit there are no Coſts reco- F 
vered. Aeilw. 20. 4. 


By the Statute 4 G 5 Anne, Coſts are given a- G 


gainſt the Plaintiff in Errors, for Variation from 
the original Record, or other Defect; which Coſts 
ſhall be, as if the Judgment had been affirmed. 

And by the ſame Statute, upon the Plaintiff's diſ- H 
miſſing of his Bill in Equity, or the Defendant's diſ- 
miſſing of it for want of Proſecution, the Plaintiff 
ſhall pay full Coſts, to be tax'd by a Maſter. 

Jf one will give leave to another to ſue in his I 
Name, he that grants the Leave ſhall pay the Coſts 
of the Suit, in caſe there be a Nonſuit, or a Ver- 


(Hill. 22 Car. B. R.) For he is the Perſon upon Re- 


cord, of whom the Law takes Notice; and the Court takes no Notice 
of the private Agreements between the Parties: Neither can Execu- 


tion be made out 22 any other than the Perſon againſt whom the 


Judgment is, and t 


4 


e Coſts are recovered. 


Where 


Coſts and Charges. 477 
A There a feigned Action was ordered to be tried Coſts upon a feigned | 
at the Aſſizes, upon an Iflue directed by the Court — 
of King's Bench upon a Matter in the Crown-Of- | 
tice, and there was a Verdict for the Plaintiff; he ſhall thereupon have 
his Coſts. 1 Anne, B. R. inter Still and Rogers. 
B @ahether the Avowant for an Amercement in a Whether an Avowant 
Leet ſhall recover Damages and Coſts by 7 H. 8. e 1 5 
cap. 4. and 21 H. 8. cap. 19. or either of them, was for an Amercement in 2 
the Queſtion. Berkley and Croke, That he ſhould. 7 . 
ones, That he ſhould not. But for Rent or Damage 1 h. 1 9. 
eaſant he ſhall; and for what elſe, ſee the Sta- 

tutes, and Cyo. Car. 532. pl. 11. 533, 534 See 

alſo Title Damages. 

C ASctire facias in Error will not lie for Coſts, Scice farias. 
without ſhewing that the Judgment was affirmed 
in Cam. Scac. &c. Modern Caſes in Law and E- 
quity » 73. : | 

D No Coſts to be paid on a Writ of Error, where Judgment reverſed. 
the Judgment is reverſed. Mod. Caſes in Law and | 
Equity 314. „ 

E here a Writ of Error is brought and quaſh- Writ of Error quaſt'd. 
ed, c. the Defendant ſhall have Coſts. Med. | 
Caſes in Law and —_ 316. | 

F Mhere Coſts ſhall be paid by an Adminiſtrator, Adminiſtrator. 
or not. Mod. Caſes in Law and Equity 108. 

G Tp an Attorney. Mod. Caſes in Law and Equity Attorney. 

306. 

H @he Plaintiff is not to proceed in a new Eject- Ejectment. 
ment before he pays the Coſts taxed on the firſt. 
Mod. Caſes in Law and Equity 225. 

1 here the Jury gave but 12 4. Damages, yet More Coſts than Da- 
full Coſts awarded notwithſtanding the Statute, ge 
Mod. Caſes in Law and Equity 22. 23 of Car. 2. 
cap. 9. 371. 

K On a2 Bill to eſtabliſh a Modus, Leave was given Amendment of a Mo- 
to the Plaintiff to amend on Payment of Coſts. 

Mod. Caſes in Law and Equity 375, 376. 

L On Leave to amend a Venire after Error brought, Of a Venire. 
the Plaintiff in the original Action is not to pay 
Colts, niſi, Gc. Mod. Caſes in Law and Equity 234. 

M An _—_— pay Coſts and Damages for not An Attorney. 
delivering up s he receiv'd on ſpecial Truſt, 

&c. Mod. Caſes in Law and Equity 306. 

N @TAUhere the Fact laid in the Declaration for For Words. 
Words by Way of Aggravation, as a Conveyance 
of the Words would bear an Action independant of the Words, full 
Coſts ſhall be given, but not where the Words alone are the giſt of 
the Action. Mod. Caſes in Law and Equity 372. 


Quare 


OY a 


pedit. 


C ſts on an Action 
fox a Penalty. 


Treble Damages. 


Coſts encreaſed, where. 


ö More Coſts than Da- 
| mages. 
| 


Avowant. 


| Treble Coſts. 


Full Colts. 


Penalty to the Infor- 
mer. 


Adminiſtrator. 


Double Coſts. 


Treble Coſts. 


Hunting Game, 


'Cofty in 4 Quare li- 


* - Coſts and Charges 
Quare Impedit during the Vacancy is at Com- A 


mon Law, when the Church is full it is upon the 
Statute; in the firſt Caſe there ſhall be Coſts, in 
the laſt not. Skinner 25. 55 ESPE 

Where a Statute gives a Penalty to the Party B 
grieved, to be recovered by Action, &c. this is a 
Duty veſted before the Action brought, and Coſts 
ſhall be given for the Delay; but in Caſe of an 
Informatiofi, br Action poprlay, then the Party is 
not entitled: to the Money before the Information, 
and therefore he can't demand it. Skin. 363, 367. 

Where a new Statute gives treble Damages and C 
Coſts, the Coſts ſhall be treble, Skin. 555. 

In an Action of Debt Damages may be encreaſ- D 
ed by the Court, under the Heads of Coſts, where 
they ſee Cauſe, and in what Manner it may be 
done againſt an Executor ; but after Judgment en- 
tered, an Application for that Purpole is too late. 
Sin, 6. EE, 

In Treſpaſs, where the Defendant does not in- E 
{iſt upon the Right, but pleads Not Guilty, whe- 
ther the Plaintiff ſhall have full Coſts; Quere. If 
there be an aſportavit, though not out of the Pre- 
miſſes full Coſts ſhall be given. Skin. 666. 

Where the Avowant ſhall not have Coſts. on a F 
Writ of Error. Carthew 179. 

Where the Defendant juſtified as Collector of G 
the Tax, and fo certified by the Judge on the Po- 


ſtea, he ſhall have treble Coſts. Carthew 189. 


Where the Damages are under 40s. yet the H 
Plaintiff ſhall have full Coſts, where not. Cartherw 
224. 

Where a certain Penalty is given by a Statute I 
to a certain Perſon, he ſhall have full Coſts; other- 
wiſe where the Penalty is given to a common In- 
former. Cart hem 230. 


Judgment againſt an Adminiſtrator who brought * 


a Writ of Error, and the Judgment was affirmed, 
he ſhall not pay Coſts. Carthew 281. 

Where Damages and Coſts are given at Com- L 
mon Law, and double Charges are added, by a 
Statute, it draws with it double Coſts. Carthew 


297. 


here the Coſts ſhall be treble as well as the M 


Damages. Carthem 321. | 
Where an inferior Tradeſman ſhall pay full N 
Colts for Hunting, & c. Carthew 424. 


2 Where 
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— and Charges; 5 27 
A There Gali were taxed after a Cauſe removed Coſtstaxed ona Cauſe 
by a Certiorari, without conſidering the Charges of moved by Ser fierari. 

the Court from whence removed, and Fre: good. 
3 Salk. 104. 

B - Pauper pays no Coſts unleſs upon a Nonſuit Pauper. 
or Verdict againſt him. 3 Salk. 107. 3 

C There a Cauſe is removed by a Defendant, Full Coſts. 
in ſuch Caſe the Plaintiff may have more Coſts than 
Damages. 3 Salk. 115. 

D No Coſts in a Prohibition. Ouere. Comberb. 20, Prohibition. 

E Coſts in Information of Perjury, & c. Comberh. Perjury. 
225. 

F here to be in Writ of Error. Comberb. 313. Error. 

Coſts to be paid on a penal Statute beſides the penal Statute. 

Penalty. Comberb. 234. 

H Mhere a Statute gives a Sum certain to the Coſts upon a Statute, 
Party grieved, he ſhall recover his Coſts. Comberb. 


449. 
I As in Debt for not appearing as a Witneſs, the For not appearing on 
Plaintiff ſhall have Coſts. bid. a Subpana. 


K Uhere a Defendant pleads his Privilege, and on Privilege. 
Demurrer has Judgment, he ſhall not have Cofts 
by the new Statute, tho? for a frivolous and vexa- 
tious Suit the Judgment being only on a Plea in 
Abatement. Comberb. 482. 

8 On Diſcontinuances and Nonſuits, the Defen- 
dant is to have Coſts. Comberb, 197, 299. 

M Coffs on a Juror withdrawn, Ufer from that Juror withdrawn, 
of a Nonſuit. Comberb. 75. 

N Coſts and Damages are confounded in a Judg- Judgment by Default. 
ment by Default. Comberb. 2 

O @TAhere the Plaintiff thaſl 1 have full Coſts in Full Coſts. 
Treſpaſs. See Comberb. 75, 399, &*c. 

P So for breaking Windows. Comberb. 400. 

Q Foz pulling down Hedges no more Coſts then Where not. 
Damages. Comberb. 420. 

R Pet fee in Treſpaſs where the Plaintift had but Where there was. 
two Pence Damages, yet full Coſts, tho* no Judges | 
Certificate. Comberb. 324, 222. 

S One Defendant making no Defencs. "avis the _ No Defence by one 
Plaintiff from paying Coſts, Q. Comberb. 364. 2 

T The Avowant 1 in Right 1 is to pay Coſts. Comberb. Avowant. 

260-11 1 
9. Mew Trial ſtay d till Colts ad, Comberb. 106. New Trial. | 
Full Coſts are 3 in Treſpaſs, where done pull Coſts, where / 
* Tirulum, or the, F eeld be in p Queſtion | | 
{We FH 5 þ be 


Diſcontinuances, Oc. 
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The King fhall pay Che King pays Coſts for Amendments, but not A 


Cong for going on to Trial. 2 Salk. 193. 9. 
Where. But where there is a Proſecutor he ſhall pay B 
| it in both Caſes. Ibid. | 
Demurrer. Mo Coſts are allowed on Demurrers to Pleas in C 
Abatement to either Plaintiff or Defendant. 2 Salk. 
194. 


One acquitted upon Inkozmation againſt three, and one only ac- D 
an Information. quitted, he ſhall not have Coſts, on 4 & 5 V. &. 


M. cap. 18. Ibid. 
Certiorari. Coſfs taxed upon a Certiorari are to be only E 


the Coſts in B. R. 2 Salk. 55. 


Where Fine not to lie Mꝛoſetutoꝛ can't move for an Aggravation of F 
aggravated. the Fine after his accepting Coſts. 1b:d. 
Trial. See an Expoſition of the Rule for putting off G 
Trial upon Payment of Coſts. 3 Salk. 83. 
Iſſues eſtreated. Note, Iſſues are never eſtreated by Special Rule, H 
unleſs in extraordinary Caſes. 2 Salk. 55. 


Exemplary Iſſues. See Ar Iflues ordered to be returned 1 
om 


againſt the E. I. pany. 2 Salk. 191. 


Covenant. 


reach. - 
Condition. 
Releaſe. 


Covenant fs an Agreement made by K 
Deed in TUriting between two oz mo2e 
Perſons, and ſealed by them, whereby 
each of them is bound to the other to 
perfoꝛm certain Covenants of his Part, 


| 
| See 
| 


| Covenant, what. 


| Ho to aſſign a Breach Tf one brought formerly an Action of Debt up- L 
| in anActionuponaBond on an Obligation that was given for Performance 
to perform Covenants. * | | 

ä of Covenants upon Suppoſition of a Breach of the 
Covenants, he muſt aſſign but one Breach of Covenant in that Action 
becauſe if one Breach ſhould be proved, it is enough to maintain his 
Action, and is a Forfeiture of the whole Penalty. But where Kn 

** | brings 


Covenant. 

brings an Action of Covenant, he might aſſign 
twenty Breaches, if there were ſo many Covenants: 
For there is a particular Damage to the Plaintiff for 
the Breach of „ G vg Covenant, and a ſe- 
veral Iſlue muſt taken upon every ſeveral 
Breach. But ſince by a Statute made 8 & 9 V. 3. 
cap. 10. Entituled, An Adi for the better preventing 
of frivolous and vexatious Suits, it is enacted, That 
in all Actions to be proſecuted in any of his Ma- 
jeſty's Courts of Record upon any Bond or Bonds, 


481 


And how in an Action 
of Covenant. 


How the Law came to 
be changed in the Caſe 
of Bonds, for Perform- 
ance of Covenants. 

8 & 9 W, 3 cap. 10. 


or Penal Sum, for Non- performance of Covenants or Agreements in 
any Indenture or Writing, the Plaintiff may aſlign as ney Breaches as 
e 


he ſhall think fit. And the Jury upon the Trial ſhall a 


{s, not only 


ſuch Damages and Coſts as hath heretofore been uſually done in ſuc 


Caſes, but alſo Damages for ſuch of the Breaches as ſhall prove to be 
broken : And the like Judgment ſhall be entred, as heretofore hath 


been uſual in ſuch Actions. 


A Aifo if Judgment ſhall be given for the Plaintiff 


Demurrer, or Nil dicit, the Plaintiff may ſug- 
geſt upon the Roll as many Breaches as he ſhall 
think fit; upon which a Writ of Enquiry ſhall go 
to the Sheriff, to ſummon a jury to appear before 


So where Judgment is 
given for the Plaintiff 
upon a Demurrer, or Nil 
dicit, the Plaintiff may 
ſuggeſtas many Breaches 
as he pleaſes, upon which 
a Writ of Enquiry ſhall 
80. 


the Judge of Aſſize, or Niſi Prius, to enquire of 
the Truth of every one of thoſe Breaches, and aſſeſs 
Damages to the Plaintiff; which Writ ſhall be returned by the Judge 
of Aſſize, or Niſi Prius, to the Court from whence it came. And that 
if the Defendant ſhall after ſuch Judgment entred, and before Execu- 
tion executed, pay into the Court where the Action ſhall be brought, 
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to the Plaintiffs Uſe, ſuch Damages ſo aſſeſs'd, to- 
gether with Coſts of Suit, there ſhall then be a Stay 
of Execution entred upon Record. 


B Oz in Caſe Execution ſhall be executed, and the 


Plaintiff is ſatisfied his Damages and Coſts, with 
reaſonable Coſts for executing the Execution, then 
the Body, Goods or Lands of the Defendant ſhall 
be diſcharged from the Execution, which ſhall be 
entred upon Record: But ſuch Judgment ſhall ſtand 
as a Security to anſwer the Plaintiff, his Executors 
or 3 ſuch Damages as ſhall or wy 


be ſuſtained for Breach of any Covenant in ſuc 


Deed ; for which the Plaintiff, his Executors or 
Adminiſtrators, may have a Sc? Fe? upon ſuch 


Judgment againſt the Defendant, or againſt his 
Heirs, Tertenants, or his Executors or Adminiſtra- 


tors, ſuggeſting other Breaches of the ſaid Cove- 
nants, and to ſummon him or them to ſhew Cauſe 
why Execution ſhould not be had and awarded 


upon the ſaid Judgment; upon which there ſhall 


3 


Upon Payment of the 
Money there ſhall be a 
Stay of Execution. 


Where Satisfaction 
ſhall be of the pre- 
ſent Damages. 


But Judgment ſhall 
ſtand as a Security to 
anſwer the future Breach 
of any Covenant for 
which there may be a 
Sci. Fa, 


Su ggeſting theBreaches 


of the Covenants, and 


* the Proceedings to 


be 


ings in the Action of Debt upon the ſaid Bond, 
be like Proceedings as mo 17 _ of Iſſues joined upon fuch Breaches | 
= CY T 1 pe Writ to be awarded in Manner aforeſaid. 
wo onal ie "And that upon Payment or Satisfaction in Man- A 
fatto I her ner aforeſaid, all further Proceedings on the ſaid 
— 2 itay. ; udgment are again to be ſtayed, and ſo Totier 
1 5.1% And the Defendant, his Body, Lands or 
| Goods ſhall be diſcharged out of Execution as 
8 aforeſaid. 8 & 9 V. 3. cap. 10. „ 
ph beef 1 do e eee to levy a Fine of B 
nn th thus covenant, is not 

tor is not certain Lands, he that do N 5 

bougito gobefore Com: ad bound to go before Commiſſioners authori- 
7 rates zed b $ Dedimns to take this Fine to acknowledge 
iS Trin. 2 Car. B. R.) For it ſhall be intended he was to 
9 9 . — Wa which is not before Commiſſioners. 
33 alle upon a Covenant to levy a Fine, the Party C 

Covenantee * _ maſt bring his Writ of Covenant, and 1 wh 
venantor before an ge. and Concord, and tender it to the Covenantor be- 
Eine s fore an Action of Covenant will lie for refuſing to 
to levy a Fine. 3 ET 

: Years covenants expreſly to repair 
end, which js burne a EOS him, and during his Term the 
— god ek. ve Houſe is burned down, he is tied by the Law to 
ct a repair or new build it, whether it be burnt by 
it. * or eee 595 S.) 5 as 

ergo all Caſualties : 
by his expreſs Covenant he ay pg —_— Mm 6 
he is not ſo tied by a Covenant in 8 | 
obliged. Go 8 E 
e Di Covenants obligatory and Covenants 
—_ mo ne ects, * —. = Covenants deem ſerve to limit 
rarory and obligatory. and direct Uſes, but Covenants o ligatory as _ 
; ; Il Incumbrances, e*c. 
uiet Enjoyment, freed and diſcharged from a ICes, 
ſhall never be 8 to raiſe an Uſe, but to have an Action of 
Covenant upon. 1 Sid. 27. : Ms 
the Intent of the Parties can be co 
veranr le. Or . 7 of . Deed for the not doing or doing 
of the Thing, an Action of Covenant will lie. Chanc. Rep. 294. 

It will lie 4 8 A Covenant will lie upon a Bond ; for it proves G 
N ” an Agreement. Chanc. Rep. 294. | 1 

A Declaration in Co- A Declaration in Covenant is good without 
venant 15 good without concluding according to the uſual Form, G. fic non 
- eta, tenuit Conventionem in hoc, &*c. For there being a 
Breach ſufficiently any." there need not be any 

tition. Cro. Fac. 298. ; 

How to declare and aſ- "I W ut wi that he had lawful Right and I 
rents 4,1 Eſtate to let; and aſſigned for Breach, that he had 
had good an not Right nor lawful Eſtate to let, & fic, Gc. 9 

moved, that the Breach was too general: F * an 
3 


Covenant. 


hath not ſhewn that the Leſſor had not any Right, 
had evicted him by Title. Curia The Covenant 


being general, the Breach may be aſſigned as ge- 
neral as the Covenant; but the Plaintiff ought to 
have maintained, that he was ſeized in Fee, and 
had a good Eſtate to demiſe; and then the Plain- 
tiff ought to have ſhewn a ſpecial Title to ſome 
other. Cro. Fac. 204. pl. 6. 
A Covenant for Repairs lies by the Leſſor againſt 
the Leſſee after Aſſignment, there being an expreſs 
Covenant; and this, although Acceptance of the 
Rent of the Aſſignee had been pleaded. Co. Fac. 
O9. pl. 8. 1 
: 88 for Rent lies againſt the Leſſee by the 
Grantee of the Reverſion, where there is an expreſs 
Covenant, and this although tliere had been plead- 
ed an Acceptance of the Rent. 3 Lev. 233. | 
C Covenant for Rent againſt an Aſſignee of a Term 
for Rent, due after the Aſſignments over to ano- 
ther without Notice, doth not lie. Show. Rep. 340. 
D The Plaintiff brings Covenant as Aſſignee of the 
Reverſion. Curia: By 32 H.8. cap. 34. the Rever- 
{ion is veſted in the Plaintiff, but not to diſtrein, or 
bring Debt without Attornment. Woodward vers? 
Marſhal, 8 V. SeeCro.Fac.522, Becauſe the Statute 
transfers the Privity of Contra& without more Ce- 
remony; but the Diſtreſs or Action of Debt is a 
Remedy incident to the Grant of the Reverſion at 
the Common Law, and therefore the Forms re- 
quired by the Common Law are to be obſerved. 
I Lev. 259, 260. But now by a Statute made 4. 
&- 5 Anne, (which ſee in Title Attofnment) there 
needs no Attornment. 
E There a Covenant is in the Disjunctive, to ren- 
der the beſt Beaſt for an Herriot, or 40 3. at the 
Election of the Leſſor, upon the Death of any of 
the Lives; here an Action will not lie, until the 
Leſſor gives Notice which he will accept, whether 
the beſt Beaſt or the 40 5. 
F In an Action of Covenant brought upon an In- 
denture of Leaſe, & c. it is well enough for the 
Plaintiff to ſay in his Declaration, Teſfatum exiſtit 


that the Plaintiff demiſed, ec. but in an Action 


_ 
or that a Stranger 


The Covenant being 
genera], the Breach may 
be aſſigned as genetal as 
the Covenant. 


How the Plaintiff 
ought to have replied, 
and ſhewed his Right. 


Covenant lies for Re- 
pairs by the Leſſor a- 
gainſt the Leſſee after 
the Aſſignment. 


Grantee of a Reverſion 
may bring Covenant for 
Rent againſt a Leſſee. 


Covenant for Rent lics 
not againſt an Aſſignee 
of a Term, after his 
Aſſignment over, with- 
out Notice, 


Covenant lies for the 
Aſſignee of the Rever- 
ſion by 

32 H. 8. cap. 3 6. 
but cannot bring Debt, 
or diſtrein without At- 
tornment. 

The Reaſon why. 


Stat. 4 # Ann. 


Where the Covenant 
is in the Disjunctive, 
when the Action to be 
brought. 


Teſtatum exiſtit is 
good in Covenant, not 
in Debt. 


of Debt for Rent, it is naught, and fo held in Arreſt of Judgment af- 


ter a Verdict. 6 VV. B. R. Cro. Elig. 195. 
G The Plaintiff declares upon an Indenture which 
recites, Quod cum teſtatum exiſtit, that he enfeoff'd 


the Plaintiff, but 
6 E 


} 
7 


oth not alledge by Matter of aſſign the Breach. 


Quod cum teftatum exiſtit 
is goodin a Declaration, 
to induce the Action, and 


Fact 


1 & » 
n 
%> 

* 
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Fact chat he did enfeoff him, which being only by wa 
not good. Curia The Difference is where it is 


But not ſo in a Bar 
or Replication. 


It lies where there is 
any Agreement under 
Hand and Seal. 


One named in the 
Covenant never ſealed, 
and left out of the De- 
claration, and good. 


So where there were 
nonſenſical Words in the 
Covenant, and left out 
of the Declaration. 


Of Covenants in Law, 


and expreſs Covenants. 


the lawful Entry, 


gainſt tortious Entries, Evictions or Interruptions : 
tious Acts the Leſſee hath his proper Remedy againſt the Wrong-doers. 
Vaugh. 118, 119, 126. 


What expreſs Cove- 
nants bind the, Leſſor 
in Caſe of tortious Acts. 


Covenant. 


of Recital, is 
ay of Declara- 
tion, and where by Way of Bar or Replication ; 
for in the Declaration eſter exiſtit is ſufficient 
to induce the Action and aſſign the Breach. Cxo. 
Fac. 337. pl. 2. See Cro. Fac. 383. 3537. 1 Co. 
188. 3 Cro. 195 | 

Where there is any Agreement under Hand and A 
Seal, Covenant lies. 2 Mod. 91. 

There in a Deed there is mentioned, that A. B. B 
and C. D. (which C. D. never ſealed the Deed) do 
covenant, and the Action was brought only againſt 
A. B. Alſo there were ſome inſenſible Words in 
the Covenant which were alſo left out of the De- 
claration, and only the ſenſible Words put in; and 
in both theſe Caſes the Declaration was held to be 
good. Cro. Fac. 358. pl. 18. 

All Covenants between Leſſor and Leſſee are c 
either Covenants in Law, or expreſs Covenants. 
By Covenant in Law, the Leſſee is to enjoy againſt 
Eviction or Interruption of A but not a- 

ecauſe againſt tor- 


But if the Leſſor expreſly covenants that the p 
Leſſee ſhall enjoy without the Entry or Interruption 
of any Man, whether ſuch Entry or Interruption 
be lawful or tortious, there Covenant will lie a- 


gainſt the Leſſor for the tortious Entry of a Stranger; becauſe no 
other Meaning can be given to his Covenant, becauſe of the Words, 
of any Man. Vaugh. 119. See 3 Leon. Caſe 64. Cro. El. 213. 


And where not. 


nor doth the Law ſo interpret his Covenant. Vaugh. 123. 


Where the Covenant 
is to ſave harmleſs a- 
gainſt J. S. 


Yielding and paying 
and other Words, will 
make a Covenant, 


Where Covenant lies 


againſt the Leſſor upon 
the Words Demiſe and 
grant, 


When a Man covenants, that his Leſſee ſhall E 
enjoy againſt all Men; he doth neither expreſly 
covenant for his Enjoyment againſt tortious Acts, 

Where a Man covenants to {ave harmleſs againſt 
ſuch an one, there it extends to any Interruption 
whatſoever from him. 1 Leon. Caſe 458. 

There are many Caſes where Words will make G 
a Covenant, when the general Words of Covenant 
and grant are wanting; as Tielding and payin 
will make a Covenant. 2 Mod. 92. and ſo Dom 
and grant. Cro. Fac. 74. pl. 1. 

Tf a Leaſe for Years be made by Deed with the H 
Words dimiſi & ad firmam tradidi; upon that an 
Action of Covenant lies againſt the Leſſor if he 2 
enters upon the Leſſee, but not if a Stranger enters. a 
2 Leon. Caſt 131, Co. El. 214. pl. 6 © : 

> ö A Covenant ; 


Cobenant. 


A N 4 Covenant not to ſue is an abſolute Releaſe. 


But a Covenant not to ſue within a particular Time 
is no Releaſe; and if a Suit be brouglit within the 
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Covenant not to ſue 


where it is a Releaſe, 
and where not. 


Time, the Remedy muſt be by Action of Covenant. 


Show. Rep. 46, 47. Cro. El. 352. pl. 7. 


B Covenant brought in London for not repairing 


of a Houſe in Surrey, and alledges that at London 
he ſuffered the Houſe to decay: Adjudg'd that this 
Breach is of a Matter local, and not well aſſigned, 
whereupon the Plaintiff diſcontinued. Cro. Fac. 
446. pl. 26. 

C Uhere Houſes are blown down by Tempeſt, 
the Law excuſes the Leſſee in an Action of Waſte ; 
but in a Covenant to repair and uphold, it will not. 
I Plow. 29. 4. 

D Mhere a Man covenants to uphold and repair 
an Houſe, tho' it be burnt down by Lightning, 
deſtroyed by alien Enemies, or any Accident by 
inevitable Neceſlity, he ought to repair it ; becaule 
he might have provided againſt it by his Contract. 
Aleyn 26, 27. See more fully in Title Debt, 


E The Leſſee covenanted to repair the Houſe with 


_ neceſlary and tenantable Reparations; the Leſſor 
aſſigns a Breach in not repairing for want of Tiles, 


Covenant brought in 
London for not repairing 
of an Houſe in Surrey, 
is naught. 


Where Houſes are 
blowndown by Tempeit, 
Waſte will not lie, but 
Covenant will. 


Upon a Covenant to 
repair, tho' burnt down 
byLightning,or deſtroy- 
ed by Enemies, Oc. 


How the Breach ſhall 
be aſſigned for Want of 
tenantable Repairs, 


and daubing with Mortar, and did not ſhew that it was not tenantable; 


and held to be naught. March 17. pl. 39. 


F There was a Demurrer to a Declaration for not 


concluding with theſe Words, Et {ec infregit Con- 
e uſual 


ventionem, after the Breack aſſigned (as t 


The Concluſion of the 
Declaration ſhould be Et 
fic infregit Conventionem. 


Courſe is) but the Court held it good notwithſtanding. Mich. 34. 


Car. 2. B. R. Jones 229. Cro. Fac. 298. 

G A Covenant to make ſuch Aſſurance as the Plain- 
tiff's Counſel ſhall adviſe ; here the Plaintiff muſt 
give Notice of the Aſſurance, and the Plaintiff is 
not only to ſhew him the Aſſurance, but is to per- 


In a Covenant to make 
ſuch Aſſurance as Coun- 
ſel ſhall adviſe, what is 
to bedone on either Side. 


mit him to read it, and carry it to his Counſel; and is alſo to have 
convenient Time after the Aſſurance ſhewn him to perfe& it,  Cro. El. 


9. pl. I. 

4 Man covenants to make ſuch Aſſurance as 
Counſel ſhall adviſe; the Defendant pleads Perfor- 
mance of Covenants; he cannot afterwards plead 


' quod Confilium non dedit aduiſamentum. Cro. El. 


828. pl. 33. 
1A Covenant to make ſuch Aſſurance as the Plain- 
tiff's Counſel ſhould adviſe ; the Plaintiff 1 
he himſelf prepared an Aſſurance, and the Defen- 
dant refuſed to execute it; this is no Breach of the 


Covenant. Cro. El. 297. pl. 8. 


Where a Man is tied 
up by his Plea of gene- 
ral Performance. 


A Covenant to make 
ſuch Aſſurance as Coun- 
ſel ſhould adviſe, the 
Plaintiff ſays that he 
made it; it is naught. 


The 
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Covenant to cpnvey 


as Counſel ſhould adviſe. 


How to plead in this 


Caſe. 


Mutual Covenants can- 
not be pleaded in Bar 


one to another. 


Where mutual Cove- 
nants and precedent Co- 
venants. 


When the Covenant 


is ſuable. 


Where Covenants are 
diſtinct and mutual. 


The Difference where 
the Words are Per form- 


ed, and Io Bh; per for ned. 


Covenant. 


The Plaintiff covenants that if the Defendant A | 


would pay 40 J. he would convey as the Defen- 
dant's Counſel ſhould adviſe; in an Action of Co- 
venant for the 40 l. the Defendant pleaded that 
the Plaintiff did not convey as the Counſel did ad- 


viſe; this is naught, becauſe he did not ſhew what 


the Counſel did adviſe. . 1 Keb. 178. pl. 143. 
Alſo note, theſe being mutual Covenants cannot 
be pleaded in Bar one to another. Bid. See Lev. 


41, poſtea. 


* 


Where there are mutual Covenants, and the B 


one is not to be performed before a precedent Co- 
venant is performed by the Plaintiff; there the 
Covenant is not ſuable, until the other is perform- 
ed. 4 Fac. 2. B. R. 


But where the Covenants are diſtin& and mu- C 


tual, ſeveral Actions may be brought againſt each 
other. 2 Mod. 74. 1 Keb. 178. pl. 143. 


Where a Man covenants to aſſure an Eſtate, D 


and the other covenants * the Aſſurance per- 
formed to pay ſo much ; here the Money is not 


to be paid until the Aſſurance made; but if it had been in Conſide- 


ration of the Covenant to be performed, then he had been bound to 


pay the Money preſently, and to take his Advantage upon his Cove- 
nant. 2 Leon. Caſe 264; ſo note a Difference between the Words Per- 
formed and To be performed. | 


Where a general 
Breach is aſſigned, that 
non per formavit aliqua, 
yet ĩt. is good after Ver- 
dict. 


Where there is a Covenant for the doing of ſe- 
veral Matters, the Plaintiff aſſigns a Breach that 
the Defendant hath not performed aliqua ex parte 
ſua: Altho? it is not ſet forth particularly what the 
Covenants were which were not performed, yet 


it was held good after a Verd ict; becauſe it ſhall be preſumed that 
the Judge, who tried the Cauſe, was ſatisfied upon the Evidence. 


5 V. & M. B. R. 


Where good in Part, 
and where void in Part. 


Covenant by Seven 
againſt One; and ſays, 
that they, 2 quilibet eo- 
rum per ſe reſpective co- 
venanted. 


E 


Ik any of the Covenants in an Indenture, or F 


of the Conditions of a Bond, are againſt Law, and 
ſome are good and lawful; thoſe which are againſt 
Law, are ab initio void, and the other ſtand good. 
II Rep. 27. b. 


An Action of Covenant was brought by ſeven G 


Plaintiffs againſt one Defendant; and they ſet 
forth, That they, & quilibet eorum per ſe reſpective 
covenanted, that every one of them ſhould bring 
ſo much Money into Stock to be employed ; and it 
was held that the Action did well lie for the Seven. 
Mich. 5 P. &. M. B. R. 


3 4 Wan 


A 4 Wan by Indenture demiſes Black Acre to A. 
| White Acre to B. and Green Acre to C. and cove- 
nants with them, and qualibet eorum, that he is 

lawful Owner of the Land: Here in; reſpect of 


Where the Words of 
the Covenant, Cum quoli- 
bet eorum, are ſcveral, 
and where joint, 


the ſeveral Intereſts, by the Words Quolibet eorum, the Covenant is 


made ſeveral, 5 Rep. 18. 6. 19. 4. 


B But if he had demiſed the three Acres to them jointly, then the 
Words Cum quolibet eorum are void, and the Covenant is joint. 


5 Rep. 19. 1 | a ea) 

C Merchants join and covenant ſeverally: This 
Word Severally, makes them ſeveral, and not joint 
Covenants. 5 Rep. 23. 4. | 


D Pne Covenant is not pleadable in Bar to another 


Covenant. 3 Leu. 41. 1 Keb. 178. pl. 143. 

E A Covenant to repair Copyhold Land, runs 
with the Land. 3 Lev. 326. Alſo Aſſignees of 
the Reverſion of Copyhold Lands ſhall take Ad- 
vantage of Covenants, upon the Statute of 32 H.8. 
cap. 34. 5 . 

F A. Covenants to raiſe 400 Soldiers, and bring 
them to ſuch a Port; and B. was to find Shipping 
for which he was ſued upon the Covenant, tho 
the other had not raiſed the Soldiers: For that can 
only be alledged in Mitigation-of Damages, and is 
no Excuſe for the Defendant, - 2 Mod. 75, 76. 


G The Aſlignee ſhall have an Action o Covenant 


upon the Words, Demiſe and Grant, & c. 4 Rep. 80. 


H @TAhere a Covenant extends to a Thing zn e, 


as a Houſe, &. Part of the Demiſe, it runs with 
the Land, and ſhall bind the Aſſignee, altho' he 
be not named. But when it extends to a Thing 
which had no Eſſence, as the building of à Wall 


upon Part of the Land; there the Aſſignee, if 


The Word Sepuratim 
makes ſeveral and- not 
joint Covenants. 


One Covenant not 

pleadable in Bar to ano- 

ther Covenant. 
Covenant to repair 

Copyhold Lands, runs 

with the Lands, by the 
32 N. 8. cap. 34. 


A. covenants to do an 


Act. 


Vet an Action lies for 
him. | 
And the other muſt 


have his Remedy over. 


Aſſignees ſhall have Co- 
venant upon the Words, 
Demiſe, Grant, &c. 


Where the Aſſignee 
ſhall be bound by the 
Leſſee's Covenant, and 
where not. 


not named, ſhall 


not be bound, but the Leſſee, his Executors or Adminiſtrators, are. 


5 Re . 16. 4, b, ; "EF op 4 3 

Ge it the Leſſee, for himſelf and his Aſligns, had 
covenanted to make a new Wall upon the Premi- 
ſes ; becauſe it is to be made upon the Land de- 


Where if named, and 


miſed, it ſhall bind the Aſſignee, who is to have the Benefit of it: But 
if it had been a collateral Thing to the Land, it ſhall not bind, tho 


he be named. . „ 5... 5 
K A Leaſe for Years is made of Cattle or Good 
and the Leſſee covenants for. himſelf and his Af 


/ 


Upon a Leaſe for Years 
of Cattle, the Aſſignee 


ſigns, to re-deliver them at the End of the Termin: js. nor bound, but owly 

Here is no Privity, nor Reverſion, but a Choſe in the Covenamar, Qt. 
Action, which can bind only the Covenantor, his Cf 
Executors and Adminiſtrators. 5 Rep. 16, 17. 


6 F A Pan 
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Demiſe and Leaſe is 
2 Covenant. 


Condition to perform 


Covenants is broken up- 
on the Non- performance 
of Covenants in Law. 


No 
cept the Recover 
ſhewn to be by 
Title. 


An expreſs Covenant 
qualifies a general Cove- 
nant in Law, and how. 

* 


Breach, ex- 
be 
igne 


Where Performance 


of a Covenant ought to 
be pleaded ſpectally. 


That Land is of ſuch 
a Value notwithſtand- 
ing any Act done or to 
be done, how to be. 


plead it ſpecially. 


Covenant. 
an leaſes for Years by 
and Demiſe. If the Aſſignee of the Leſſee be evic- 


AM the Words, Grant A 
ted, he ſhall have Covenant. 5 Rep. 17. 4. 

A Bond with Condition to en Covenants B 
is forfeited upon the Breach of a Covenant in Law, 
as Demiſe, Grant, & c. For the Defendant was 
obliged to perform all Covenants, Grants, &c. 
which extends as well to Covenants in Law, as to 
Covenants in Fact. 4 Rep. 80. 5. a 

Atho' the Recovery was ef Verdict, yet the C 
Plaintiff ought to ſhew, that the Party who reco- 
vered had an Eigne Title. Ibid. - 

An expreſs Covenant qualifies the Generality of D 
the Covenant in Law, and reſtrains it by the mu- 
tual Conſent of both Parties, ſo that it ſhall not 
extend further than the expreſs Covenant. 4 Rep. 
80. Þ., 

Where an Act is to be done according to a Co- E. 
venant, he who pleads Performance of it ought to 
I Leon. 136. Caſe 186. 

The Defendant covenants that the Lands are of F 


the Value of 1000 J. per Annum, and fo ſhall con- 


tinue notwithſtanding any A& done or to be done 
by him: A Breach was aſſigned that they were not 


of that Value; but adjudg'd for the Plaintiff, for the Word Norwirh- 
ſtanding cannot extend as well to the Time of the Covenant made, as 


to the Time future. Cxo. El. 43. pl. 4, 44. 


Joint Covenants. 


Aſſignee. 


Where aſſignable by 
Court. 


Performance. 


Where conſtrued bro- 
ken, 


the Wife was an In 


# 


The Covenant between Joint Farmers of the G 
Revenue being Separatim & Reſpectim, and not 
Conjunctini; may an Action of Covenant be brought 
by one againſt the reſt jointly > Qu. Skinner 6. 
The Covenant not being for Payment to the Aſ- H 


ſignee, can the Aſſignee maintain an Action of Co- 
venant ? Ibid, 


A Share in the Eaft-India Company was ſaid I 


per Maynard not to be aſſignable but by Way of 


Covenant. Skinner 7. 
Tho! the Covenantor performs the Letter of the K 
Covenant, yet if he does any Act to defeat the In- 
tent or Uſe of the Covenant, he is guilty of a 
Breach. d, 40. -. i | 
Upon a Feoffment Huſband and Wife covenant, L 
that they are able, and may grant, and will make 
further Aſſurance, if requeſted within ſeven Years , 
fant at the Time of the Covenant, and dies within 


ſeven Years ; her Non-Age is a Breach as to the Ability to grant, but 
not as to the making of further Aſſurance. Hid. 42. 


2 Covenant 
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A Covenant not to releaſe without the Plaintiff's 

Conſent in an Action, he ought to aver the Releaſe Where to be averred. 
was without his er Skinner 120. 

B Covenant in a Leaſe to repair predimiſſa from 1 
the Time of the Leaſe to the of chem, a of it, Nr 15 
is a Continuing Covenant, and will extend to Build- 
ings erected after the Leaſe. Jbid. 121. 

C Covenant for Enjoyment of Goods, and to ſave 
harmleſs againſt B. and others ; this is a particular 
Covenant, and no Notice is requiſite : But if the 
Covenant be for Enjoyment of Lands, there ought 
to be a Diſturbance upon the Title. Bid. 160. 

D Covenant upon a Charter-Party for Freight of Performance obſtrue- 
French Goods, the Importation of which is after ) Farliament. 
prohibited by Act of Parliament. Quere, whether 
the Plaintiff ſhall recover. = 161. 

E Copyholder in Fee, according to the Cuſtom, 101 
leaſes fer thirty-one Years, the Leſſee covenants to 3 Eike. abs 
repair, the Leſſor ſurrenders to J. & and the Leſſee 
alſo ſurrenders to J. D. of which the Leſſor had Notice before his Sur- 
render, and accepted the Rent from F. D. After the Aſſignment, 7. D. 
ſuffered the Tenement to be in Decay, upon which J. &. brought Co- 
venant againſt the firſt Leſſee, who pleaded the Aſſignment to J. D. 
and Notice and Acceptance of the Rents by the Leflor before his Sur- 
render to J. S. upon which the Plaintiff demurr'd; and it was ad- 
judged, that the Action well lay; for if Copyholders are enabled to 
demiſe by Cuſtom, they may covenant and make Conditions for Re- 
entries, &*c. Skinner 296, 305. . 

F L eſſee covenants with the Leſſor, his Executors, 

Adminiſtrators, and Aſſigns, adjudged that an Ac- , Where to be brought 
i 2 y the Heir. 

tion of Covenant was maintainable by the Heir. 

Skinner 385. 

G Covenant to enjoy free and clear from all In- preach ill aſſigned. 
cumbrances, &c. and the Plaintiff aſſigns for 
Breach, that 641. Rent was in Arrear, which he had defired the Defendant 
to pay, and he had not done it, &c. the Declaration adjudged to be 
ill ut videtur, becauſe the Plaintiff does not ſhew that he is not dam- 
nified. Jhid. 397. 

H Atton of Covenant was brought by the Herald Joint Covenant, where. 
Painters, & pro quolibet ſingulis eorum, that the 
ſhould bring their Work to ſuch a Place, and that there ſuch Work to be 
done, &c. and becauſe one of the Covenantors did not bring his Work to 
the Place aforeſaid, there to be work'd, the others brought this Action, 
Gc. and the Action was adjudged to be well brought; for the Action 
is founded upon the Work not being brought to the Place 4 2 


Notice. 


q 
1 


ge 
-- 


for it; and in this Part the Covenant is joint, and the Intereſt joint. 
Skinner 401. | 
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In 


Intermediate AR * 


ments. 


A an whom to be 
brought. 


To transfer Stock. 


By whom the Action 
to be brought. 


Mutual Covenants: 


Executors. 


What Covenant will 


bind. 


Aſſignee of an Af 


ſignee. 


- Eftates. 
Joint Covenant. 


Leſſor diſturbed; 


Bond made before the 
Condition. 


Aſſignee. 


To pay Taxes. 


W 10 not 1 the 
Aſſignee. 


Covenant avoided by 
a Statute. 


| Void Conveyances. 


Covetiatit. 

An Covenant brought by the Aſſignee of an Aſ- A 
Ganee, the Plaintiff =” not ſhew the Interme- 
diate: Aſſignments. Mod. Caſes 72. 

On a Covenant by two or two to pay by Moie- B 
ties, the Action may be brought againſt one of 
them. Bid. 166. 

Covenants to transfer Stock, Vide Statute 7 C 
Geo. 1. Seſſ. 2. c. 1. ſect. 8. Vi de South-Sea Stock, 
@c. Ibid. 40, 42, 173, 232. 

Covenant lies for him for whoſe Benefit the D 
Covenant is made; tho' he be not named. Comber. 
222 A246 

A Covenant that one ſhall ſerve, and that ths o- E 
ther ſhall pay, Cc. is mutual, and che one Covenant 
can't be ho ded in Bar of the other. 1h;d. 265. 

Covenant lies againſt Executors for Arrears of E 
a Rent-Charge. Ibid. 59. 

A. Covenants with B. to obtain a Grant from G 
C, A. is bound, tho? C. has no Title. Ibid. 

Covenant lies againſt the Aſſignee of an Aſ- H 
ſignee. id. 192, 128, 190, 195. 

What: Covenants witl paſs Eſtates. hid. 207. I 

The Word Dimiſerunt makes a Joint Covenant, K 
Ibid. 163. 

A. Lets a Houſe excepting two Rooms, and is L 
diſturbed therein; Covenant lies not. 2 Salk. I 96. 

Aliter if excepting a Paſſage thereto, and he be M 
diſturbed in that. bid. 

here a Bond or Covenant to indemnify is made N 
before the firſt Condition, *tis forfeited by . the 
Breach. 2 Salk. 197. 

Aliter if given afterwards, or to indemnify a- O 
gainſt a ſingle Bill. Bid. 

Allignee is not liable to a Breach incurr d before P 


Aſſignment. 2 Salk. 199. 


The Covenant may be brought on a Deed Pole, Q 
yet none can bring it unleſs named in the Deed. 
Ibid. 197. 

Covenant to diſchaige from Taxes relates only R 
to ſubſequent Taxes of the ſame Nature, not of 


different Natures. 2 Salk. 198. 


Gꝛantee of a Rent-Charge can't bring Covenant 8 
againſt Aſſignee of the ſame Land. 16:4. | 
Diverſity where a Covenant is avoided by a ſub- T 


ſequent Statute, and where not. 1b4d. 
© Uber a Conveyance of Land is void, ſo as no U 


ſtate paſles all Dependant Covenants, are void alſo. 
2 5 199. 


Covenant 


Covenant. 

A Covenant to pay all Taxes, ec. on Lands, 
Rates, the Church and Poor, are not within it. 
Mod. Cafes in Lam and Equity 314 

B Covenant for quiet Enjoyment, and that he 
would do nothing to moleſt him, what is a Breach 
thereof. Ihid. 318. 62 2 £4 0, 13) 

C Covenant by Father and Son, that the Son be- 
ing an Apprentice ſhould account, the Action may 
be * Z6¹rrrrr1 

D Mhere Covenants are both Joint and Several, 
the Action may be brought on one or both. Vid. 167. 

E. Mhat are mutual Covenants, and what not. 
Bid. 40, 41, 69, 70, 105, 294, 295. 

F- Where Covenants are mutual, a Requeſt to per- 
form, or a Tender is not neceſſary. Bid. 173. 

G Tender of Performance how to be pleaded in 
ſuch Covenants. 1hid. 70, 294, 295. 

H Mutual Covenants can't ariſe upon a Deed Poll. 
Quere. Ihid. 41. | : 

I Covenant on a Deed Poll for S. & Stock. Lid. 
40, 68, 105, 218, 292, - - 

K In what Caſes it will lie. 3 Salk. 107. 

L ACovenant to ſave the Leſſee harmleſs from a 
Rent-Charge; if he pay it without Compulſion, 
he pays it in his own Wrong. hid. 109. 

M Covenant lies not againſt a Covenant. Comb. 21. 

There the Action of Covenant ſhall be Joint, 
and where ſeveral. Jbid. 163; 230. 

O Tt ought to be brought againſt all the Covenan- 
tors, except the Breach before the ſeparate Act of 
one of them. bid. 163. | | 

P @Ahere ſeveral Fidlers covenant, and are bound 
each to other jointly and ſeverally, that they will 
not play aſunder, &c. one of them alone can't 
bring the Action. Bid. 115, 16. | 

Q Non aliqualiter performavit is no good Aſſign- 
ment of 1 2 Od. 

R A Covenant not to ſue an Obligation within 
ninety-nine Years, can't be pleaded as a Defeazance. 
Ibid. 123. 
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To pay Taxes, 


_— << 


For quiet Enjoyment. 


Againſt Father and 


Son. 
Joint and Several. 
Mutual Covenants. 
Notice " Tender. 


Tender of Perfor- 
mance. 


Mutual Covenants. 


S. S. Stock. 


Covenant to ſave harm- 
lels. _ 


Covenant againſt a 
Covenant. 


Joint and Several. 


Againſt whom. 


By whom. 


Breach. 4 


Defeazance. 


1 
[ 
jb 
N 
} 4 
[] N 
| 
\ 
] : 
10 
: 


County, 


\ Douſe or Land may be extraparochial in a A 


Tho' Land may be ex- 
traparochial, it muſt be 
in ſome County. 


County, but they muſt be in ſome County. 
| For if they ſhould not be within the Coun- 
ty, and ſubje& to the Laws of the County, what Power or Laws could 
they be under? And without Laws, and Officers to put them in Exe- 
cution, there can be no Subſiſtence. | 
| Where a County is indicted for the Repairs of a B 
How a County mutt Bridge, it is not ſufficient for them to plead Not 
plead, where indicted for ; 6 
the Repairs of a Bridge. guilty ; but they muſt ſhew who is bound to repair, 
and traverſe that they ought to repair. 2 Lev. 112. 


County-Court : See Courts and their Jurisdi#ions, 


County Palatines. 


F County-Palatfnes, what they are, and C 
by whom made; the Natures of them, 
and of their ſeveral Courts, See Davis's 
Rep. from 58. b. to 66. a. b. 


Of County-Palatines 
and their Courts. | 


Some | Pure of Shiſer Some Part of the County of Cheſter is not with- D 
Palatine in the County-Palatine of Cheſter. Mich. 22 Car. 1. 


B. R. But _ what Part. 
What they are, County-Palatines, what they are, and of their E 
Juriſdiction. Carth. 109. 


How to be pleaded, The Juriſdition of a County-Palatine muſt be F 
pleaded. Tbid. 355. 


Their Privileges. Of the Privilege of Counties-Palatine. 3 Salk. G 
110. 
Preſeription. Cannot be merely by Preſcription. Vid. 100. H 


rior Courts. Lid. 216. 


Court- 
4 


| ; 


Their Courts. Courts of Counties-Palatine are original Supe- | 


- * r AMC 


Court-Baron, 


See Courts and their Jurisdittions. 


A A Preſcription to hold a Court-Baron before 
his Steward, is not good ; but it muſt be 
coram Sectatoribus: But he might have 
Preſcription to be holden before his Steward, but 
that is not a Court-Baron. Cx. Fac. 582. pl. 2. 

A Court-Baron may be held in any Place with- 

in the Manor, but not out of it; and altho' no 
Court hath been held in the Manor within the 
Time of Ne 705 it is not thereby loſt; for 
it is incident to the Manor. Dal. 61. pl. 15. 
C A Bailiff cannot ſell the Goods upon a Levari 
from a Court-Baron, and fo levy the Money with- 
out a Cuſtom ; but he may deliver the Goods to 
the Recoveror. That the Cant may ſell a Diſtreſs 
taken for a Fine. Noy 17. 

By the Common-Law no Steward of a Court- 
Baron hath Authority to aſſeſs Amercements or 
Fines. 1 Leon. Caſe 299. 


A Preſcription to hold 
2 Court-Baron before 
the Steward is not good, 
but it muſt be coram Sec- 
tatoribus. 


A Court-Baron is in- 
eident to a Manor, tho? 
not held within Time of 


Memory. 


What a Bailiff may do 
with Goods upon a Le- 
vari. 


Where the Lord may 
ſell a Diſtreſs. 


NoSteward in a Court- 
Baron can amerce or fine, 
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Court ok Piepowder. 


l , . A Piepowder Court is fo2 Fairs and Par⸗ A 
3 A kets, and Cauſes ariüug there; but a 
Court of Piepowder ſo termed from the 
Speed theregf, may be by Cuſtom in Uills oꝛ Bozoughs fo? any , 
Canſes, as Debts upon Bond, oz otherwiſe, Cro. Jac. 313. p 
14. 2 Inſt. 272. Cro. Car. 46. 9. | | 


. 


A Plepowder Court A Court of Piepowder may as well be to a Mar- B 
n ket as to a Fair. Cy0. 27 NESS 5 
5 An Action for Words is not proper for a Pie- C 
R A pros powder Court, that being only for Matters of Con- 
tracts ariſing within the Market, or Batteries, or 
for Diſturbances there. Co. El. 774. 3 
Where it muſt be ſet A Court which is ſtiled a Court of Piepowder, D 
—* . n ſhall be intended only for Markets and Fairs, un- 
Preſcriprinn,/ leſs in other Caſes, for other Matters, it be fet 
forth to be held by Patent or Preſcription. Cro, 
| Car. 45. pl. 5. 46. Moor. Caſe 1116. Sy 
The Plaintiff or his In a Court of Piepowdef the Plaintiff or his E 
Attorney in a Court of Attorney, if required by the Defendant, muſt 


 Fiepowder muſt wear ſwear in the Preſence of the Defendant upon the 


did ariſe within the Fair. Declaration, that the Contract or Deed contained 
te Rok in that Declaration, was made or committed with- 
YE WT in the Fair, and within the Time of the Fair, 

otherwiſe the Court ſhall not hold Plea of any ſuch Action; and al- 

thoꝰ the ſame be ſworn, the Defendant may plead in Abatement or 
to the Action, that the Matter in the Declaration was not committed 
or done within the Fair, but etfewhere out of it. 17 E. 4. cap. 2. | 
| The Plaint muſt be enter'd the ſame Day of the F 
„3 cy of Action, and not before or after. Moor. 
ol. 624. 


Court 


Court of Chancery, 


See Courts. 


A T:. E Coutt of Chancery is on the Petty» Ct cr Changery; 


Bag Side a Court of Law, being a wi. 
Court of Recozd; and on the other 
Side it is a Court of Equity. 


B A Maſter of the Chancery has not Power to 1 
take PO but in * en which is dependin — 
in the Court of Chat erxy. (21 Car. 1. B. R.) i? T 
he do, it is taken coram non Fudice, and is of no * 
Validity; nor can it be in this Court. And 
ſo it has been often adjudged. 

C The Chancery is not a fix'd Court, neither in Court of Chancery 
reſpe& of the Place where it fits, nor of the Time g * 9 
when they may fit : For they may fit out of the 
Term, and in what Place they pleaſe. By Rolle, Ch. Juſtice, 12 Nov. 
1650. B. & Tho' generally they do it not, but fit principally in 
Term-time, and at Weftminſter-Hall. 

D The Chancery will give Relief againſt an Award Chancery will relieve 
obtained by ill Practice. 1 Saund. 327. _ 1 

E No Man ought to be taken or impriſon'd by the . of the Pleet 
des won of Dun * E44 Precept, for not 9 
obeying a Decree o without a Writ ien » Veit, tho' 
awarded out of it for the taking of him, although oO Oe 
the Court orders, that he ſhall ſtand committed to Priſon. 
the ſaid Priſon. Adjudged (Hill. 21 & 22 Car. 2.) 
in an Action of Treſpaſs for Aſſault, Battery and Falſe Impriſonment. 
See 2 Saund. 182. 

F @The Court gave the Defendant Liberty to amend : 4 
1 — ſhe being ſurprized therein. Chanc. ä NI 

De that will have Equity to help, where the A Rule. That he that 

Law cannot, ſhall do Equity to the ſame Party will have Equity muſt 
againſt whom he ſecks to be relieved in Equity. de Fauth. 

Chanc. Rep. 97. 
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No Eguity againſt an 
Act of Parliament. 


No Entail of an E- 
quity of Redemption. 


An Equity of Redemp- 


tion is transferrable. 


Tenant in Tail his I 
ſue and Remainders are 
forecloſed by Decree. 


A Letter of Attor- 
ney and Livery ſupplied. 


Where Matters of E- 
quity are to be deter- 
mined. 


Of what Matters the 
Chancery may holdPleas. 


23 H. 8. cap. 


— 8 he 

Court of Chancery. 

Chancery cannot help in Equity againſt an Act A 
of ent, Chanc. 944 31 8. : 

There can be no Entail of an equitable Redemp- B 
tion. Jbid. 219. 

An Equity of Redemption is transferrable from C 
one to another, Mid. | 

A Decree to yg = Tenant in Tail from Re- D 
deeming, concludes his Iſſue, and alſo the Remain- 
ders. Ibid. 220. | 

A Letter of Attorney and Livery ſupplied in E 
Chancery. Lid. 241. 8 

Matters of Equity ought to be determined in F 
the Court of Chancery, which hath had Juriſdic- 
tion, Time out of Mind. Co. 12. Rep. 113. See 
4 Inſt. 78, T9. 2 Inſt, 552, 553, 554+ I Lev. 242. 
The Chancery may hold Plea of Sci fu to repeal G 
Patents, Petitions, Monſtrans de Droit, Traverſes 
of Offices. 4 Inſt. 79. So of Executions upon Sta- 
tutes-Staple, or Recognizances, upon 23 H. 8. in 


the Nature thereof: But the Execution upon a Statute-Merchant is 
returnable in the King's Bench or Common Pleas. 4 Inſt. 79. 


Equitable Cauſes an- 


cienily heard before the 


King. 


36 E. 3. cap. 9. 


It is ſaid in the 1 Lev. 242. arguendo, That H 
equitable Cauſes were anciently heard by the King 
himſelf, and ſometimes by Reference to the Chan- 
cellor ; and that the firſt Statute which gave Coun- 
tenance to this Court, was the 36 E. 3.cap. 9. But 
ſuch Caſes were rare till Edward IV's Time, when 


they encreaſed by Occaſion of Uſes. See 12 Co. 113. that the Court 
of Chancery hath had a juriſdiction, Time out of Mind. 


It will not relieve 
where there is no Fraud 
or Covin. | 

Where a Wife ma 
ſue without herHuſban 


. Their Orders but in 
Paper. 


A Decree binds not 
the Land, but only rhe 
Perſon. 


May quiet an ancient 
Poſſeſſion, but cannot 
give Damages. 


An Agreement for the 
Purchaſe of Land may 


be deviſed. 


The Vendor becomes 
a Truſtee. 


Where no Fraud or Covin is, a Court of Equi- I 
ty will not relieve. Co. Car. 191. 

The Wife was allowed to ſue in Chancery for K 
her ſeparate Maintenance, without her Huſband, 
Chance. Rep. 35. . | 

Note, The Chancery Orders are but in Paper, L 
and not of Record, but triable per Pais. Telv. 227. 

The Chancellor cannot by a Decree bind the M 
Right of the Land, but can only bind the Perſon ; 
and if he will not obey, he may commit him to 
Priſon until he obeys it. 27 H.8. 15. But where 
there hath been an ancient Poſſeſſion, he may make 
an Order for the quieting of it, but cannot give 
Damages. 3 Bulſt. 34. Litt. Rep. 166. 

The Benetit of an Agreement for the Purchaſe N 

of Lands was deviſed and decreed to the Deviſee. 
I Chanc. Caſes 173, 174, 208, 212, Allo agreed, 
That where a Man contracts for Land, by this the 
Vendor becomes a Truſtee for the Purchaſor, and 
the Purchaſor may deviſe. 1 Chanc. Caſes 39. 
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Court of Chancery. 


A The Chancery will not relieve againſt an expreſs 


Maxim of the Common Law. 4 Rep. 124. 4. See 
Danv. 754, 75 55 FEA | 


B Chancery will relieve a Purchaſor of a Term 


againſt: a dormant Title, when Money hath been 
laid out upon Improvements. 2 Lev. 152. 


C By the Statute of 4 & 5 Anne, the Plaintiff ſhall 


ay full Coſts, to be tax'd by a Maſter, upon the 
Þiſmiſion of his Bill in Equity, either by himſelf, 
or by the Defendant, for want of Proſecution. - 


D Allo, by the ſame Statute it is enacted, That no 


Copy, Abſtract, or Tenor of any Bill in Equity, do 
go with the Dedimus, or Commiſſion for taking of 
the Defendant's Anſwer : But in Lieu and Recom- 
pence thereof, the Sworn Clerks of the Court. of 
Chancery ſhall take to their own Uſe, in all Cauſes, 


497 
Will hot relieve a- 


ga inſt an expreſs Maxim 
of Law. 


Will relieve againſt a 
dormant Title for Im- 
provements. 


Coſts to be paid upon 


a Diſmiſſion of the Bill. 
Dtar, 4 & 5 Ann. 


No Copy or Tenor of 
the Bill ſhall go with 
the Dedimus. 


The Recompence al- 
low'd for it. 


the whole Term-Fee of 35. and 4d. and alſo the whole Fee or Fees, 
of and for all ſmall Writs made by the ſaid ſworn Clerks. 
E By the fame Statute it is enacted, That no Sb- 


pena, or other Proceſs for Appearance, ſhall iſſue 


out of any Court of „ after the Bill is 


filed with the proper Officer, (except in Caſes of 
Bills for Injunctions to ſtay Waſte or Suits at Com- 
mon Law commenced) and a Certificate thereof 


No Sub pœna to be 
made out until Bill filed, 
unleſs in Caſe of Injunc- 
tions to ſtay Waite or 
Suits at Law. 


brought to the Subpœna Office, or to him who uſually makes out Sub- 
na s, or other Proceſs, in the ſeveral Courts of Equity, under the 


and of the Six-Clerk, or other Officer, who 


uſually files Bills in Equity; for which Certificate 
he ſhall receive no Fee. | 


F - Equity will not ſuffer a Penalty to be demand- 


* 
, * 
. 


ed, if the Party will perform that for the Non- 

rformance whereof the Penalty was given. 
2 Chanc. Caſes 88. But where there is an Agreement 
to accept a leſſer Sum at a preciſe Day, in lieu of 


A Certificate of the 


filing of the Bill. 


Where Equity will 


not ſuffer a Penalty to 
be demanded : 


And where it will: 


® 2 greater, and failure of Payment; dubitatur, whether upon Payment 


-not binding in Equity, if the Condition thereof 


G 


Reſt there, and makes himſelf Judge of what he 
would have, and therefore ought not to have 


is not preciſely performed. 1 Chanc. Caſes 301, 52. 
e that takes a Security by Penalty, ſets up his 


more. 1 Chanc. Caſes 24, 16. 


H A Court of Equity cannot compel an Executor 


to perform a Decree made there, againſt the Teſta- 


tor, - before the Statute by him acknowledged. 


M. 12 Fac. Alſo a Bond becoming due after the 
Death of the Teſtator, ſhall be ſatisfied before the 
Decree. Style, Rep. 38. 


after, with Damages, Benefit ſhall be taken of this Agrement. 1 Chanc. 
Caſes 110, 111. But a voluntary Agreement is 


A voluntary Agree- 


ment where not binding. 


He that takes a Secu- 


rity by Penalty, reſts 
there. 


A Statute ſhall be ſa- 


tisfied by an Executor 
before a Decree : 


So likewiſe a Bond. 


It 
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498 Court of Chancery. 
| Where the Court will It was offered by Counſel, that where Tenant A 
— againſt che in Tail hargain'd and ſold his Land, that ſeeing 
eir of Tenant in Tail c « f 
upon a Bargain and he had a Power over it, altho* there was no Fine 
le. or Recovery, yet a Court of Equity would decree 
againſt the Heir: But the Chancellor ſaid, That 
he would not ſuperſede Fines and Recoveries; but where a Man was 
only Tenant in Tail in Equity, this Court would 
A Truſt andequitable decree ſuch Diſpoſition good: For a Truſt and 
1 bythe equitable Intereſt is a Creature of their own, and 
NYT therefore diſpoſable by their Rule. 2 Ventr. 350. 
What the Court will In 2 Ventr. 350, 351. the Court would not de- B 
do in caſe of Infants, cree [nfants to be forecloſed till _ came of Age; 
e 


when 2 Forecloſure B (tho ſometimes 'tis ſo done) becauſe the Mortgage 
pended upon a diſputable Title. 


ſued for. 

Not bound to diſco A Man 1s not bound to diſcover the Conſidera- C 
ver the Conſideration of tion of a Bond, which implies in itſelf a Conſide- 
CE ration. Hard. 200, 201. 

An Injunction lies a- Leſſee for Years, without Impeachment of D 
8 = Waſte, towards the End of his Term intends to 
or cut down all the Timber-Trees : An Injunction 

lies out of Chancery to ſtop it, notwithſtandin 
the Agreement of the Parties: Becauſe it is aint 
the publick Good to deſtroy the Trees; and the Suit there is to hin- 
der it, and not to have any Damages when done. M. 14 Car. 1. Sal- 
waie's Cafe : And 2 Chanc. Rep. my Lord Chancellor declared, That 
| he would ſtop the pulling down of Houſes, or de- 
So alſo againſt Tenant facing of Seats by Tenant after Poſſibility, or Te- 
Wr * Life, — of Waſte by expreſs 


And Tenant for Life. nant 
Grant, or by Truſt. 


What is triable at That which may be tried by a Jury, is not tri- E 
Law, is not in Chancery. ahle in Chancery; for in the firſt Caſe, if the Jury 
give not their Verdict according to Evidence, an Attaint lies; but in 
the other, there is no Remedy. 4 Inſt. 85. Hard. 51. 

Not to zeview a De. Ullhere the Decree is for Payment of Money, K 
cree for Payment of Mo- no Bill of Review ought to be brought till rv : 
ney. but this hath been diſpenſed with in ſome Caſes. 

x Chanc. Rep. 42. . | 

An Executor Defen- If an Executor is Defendant in Equity, and G 
Faun k. ache“ de dan there is a Decree againſt him, he ſhall not pay 
Shs.” Coſts, (tho an Executor Defendant at Law Pays 

b - Coſts) for he cannot plead it at Law in Excuſe of 

Aſſets. Hard. 165. 
.* 1 my Bill to perpetuate Teſtimony, if the Plain- H 
as Tab. Em Relief, the Bill ſhall be diſmiſſed. 2 Vent. 

A Deviſe for Payment Ik a Man deviſes, that his Debts ſhall be paid out I 
of Pam aut af on Real of his Real and Perſonal Eſtate ; if the Executors 
aud Fertonak Ritate.-. pay more than his Perſonal Eſtate, they ſhall be re- 

imburſed out of the Real Eſtate. 2 Chanc. Caſes 100. 


4 A Devile 
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Court of Chancery. 499 

A Deviſe that his Lands in B. ſhall be ſold for _ Upon a Device fo 
the EE of his Debts and that if thoſe were Pment of Debts. | 
not ſufficient, then by the Sale of his Lands in C, 
and if thoſe were not ſufficient, then for Sale of his Lands in D. and 
deviſes 50ol. per Annum out of his Lands in D. The Truſtees ſold the 
Lands in B. and Part of the Land in D. ſo that the Refidue was not 
ſufficient to anſwer the Annuity; and therefore | —_ 
decreed, That the Lands in C. ſhould be ſold for what Lands ſhall be 
the' Payment of the Arrears of the Annuity, charged. 

1 Chanc. Caſes 295. 

Tf A. mortgages Lands for 1001. and then de- Upon a Mortgage and 
viſes to B. for Life, Remainder to C. in Fee; C. 8 
may compel B. to pay his Share of the 100 J. contribüus. all 
I Chanc. Rep. 234. viz. The Tenant for Life to 

one Third, he in Remainder two Thirds. 1 Chanc. Rep. 271. 
A Purchaſoz for a valuable Conſideration is not Who is not bound to 


bound to diſcover his Title. 2 Chanc. Caſes 47. diſcover. 


D A Bill is brought to be relieved upon a Truſt, Where the Defendant 


and charges the Defendant with Notice before his pu. r 3 
Conveyance; the Defendant may by Anſwer deny Conſideration. 

the Notice, and plead, That he is a Purchaſor for 

a valuable Conſideration, without ſhewing what the 

Conſideration was. Mich. 13 Car. 2. inter Moor & Mayhew, 34. But 
here he muſt ſwear that he had not any Notice *till after the Convey- 
ance executed, 


E Ik the Mortgagor borrows more Money of the Morigagor borrows 


: : : M he Hei 
Mortgagee, and gives Bond for it, the Heir of the muſt pay it if bound in 


Mortgagor ſhall not redeem, without paying off the Bond. 
the Debt, if the Mortgagor bound himſelf and his 
Heirs in the Bond. 2 Chanc. Caſes 164. 


G The Heir of the Mortgagee exhibits a Bill to A Bill to forecloſe 


have the Money paid, or to forecloſe : Reſolved, jy, Eregler a5 wel 


That the Executor of the Mortgagee ought to have of the Morigagee. 
been made a Party, for he may have a Title to 
the Money. 1 Chanc. Caſes 51. 


H There {hall be no Bill in Equity againſt an Exe- No Bill for Diſcovery 


[ 


| f f Aſſets till Suits com- 
cutor to diſcover Aﬀets, before a Suit commenc'd Jena. „ 


at Law; for perhaps, if he were ſued at Law, he 
would confeſs, and pay the Debt. Hard. 115. 

The Chancery, either before or after Iſſue, may The Chancery may 
adjourn any Cauſe there depending, and tranſmit *9ourn a Caule Jef. 
the Record into the King's — c 
termined. 2 Saund. 27. If there be a Demurrer to , mau eite 1 
Part, and an Iſſue to other Part, the whole Record 8 1 ba 
ſhall be tranſmitted into B. R. and Judgment tfer before the Iſſue 
given there. 2 Saund. 23, 24. And 1 Mod. 29. it mes into B. K. 
was ſaid, That the Chancery might have given 
Judgment before the Record came into B. R. 2 Keb. 


584, 587, 588, 608. 
61 Th ere 


FOO 
How to proceed in 


Chancery againſt a Peer. 
* 


Court ot Chancery. 


Where a Peer is to be ſued in Chancery, the A 


Lord Keeper writes a Letter to him; if he 
anſwers not, then goes a Subpena; then an Or- 


der, to ſhew Cauſe why there ſhould not be a Sequeſtration ; and if 


he ſtill ſtands out, then a Sequeſtration goes; for 


ere can be no Pro- 


ceſs of Contempt againſt his Perſon. 2 Vent. 342. 


A Man ſhall not be 
taken into Cuſtody: by 
an Order, but it muſt 
be by Writ. 


Where an Oath is ne- 
ceſſary where a Deed is 
loſt, and where not. 


Where a Bill may be 
brought againſt ſeveral 
Perſons, and where not. 


The Feme, and not 
the Baron's Executors, 
ſhall have the Money of 
the Feme, decreed to 
Baron and Feme. 


Where Notice to the 
Agent ſhall affect the 
Purchaſor. 


Notice muſt be denied 
by Anſwer, not by Plea. 


The Court granted 
Judgment, and Execu- 
tion, notwithſtanding 
an Injunction out of 
Chancery. 

27 E. 3. cap. 1. 

4 BY. 4. cap. 23. 


Tf there be an Order, that one ſhall ſtand com- B 
mitted to the Fleet for the Breach of a Decree : By 
this Order only the Warden hath no Power to take 
and impriſon blew; but an Purſuance to the Order, 
there ought to be a Writ awarded to take him. 
H. 21 & 22 Car. in B. R. Furlong vers Bray. 

Where a Bill is barely to diſcover a Deed, or C 
only in order to have it produc'd at the Trial, the 
Plaintift need not {wear that he hath loſt it. 1 Chanc. 
Caſes 11. But where a Bill ſuggeſts the Want of 
a Deed, and ſeeks Relief upon the Matter of the 
Deed, ſuch Oath is neceſſary. Bid. | 

A Bill may be brought againſt ſeveral Pariſhio- D 
ners for Tithes, becauſe they are of the ſame Na- 
ture: But where it concerns Things of diſtinct Na- 
tures, and is brought againſt ſeveral Perſons, which 
occaſions ſeveral Anſwers and Examinations, it is 
naught. Hard. 337. 

I Baron and Feme have a Decree for Money E. 
in the Right of the Feme, and the Baron dies, the 
Feme, and not the Baron's Executors, ſhall have 
it. 1 Chanc. Caſes 27. | 

Where Notice to him that purchaſes for ano- F 
ther ſhall affe& the Purchaſor himſelf. 1 Chanc. 
Caſes 39. 

Notice muſt be denied by Way of Anſwer, and G 
not by Plea. Lid. 161. 

The Court granted both Judgment and Execu- H 
tion after an Injunction, for by the Stat. of 27 Ed. 3, 
cap. 1. and 4 H. 4. cap. 23. after Judgment, the 
Party ought to be quiet and ſubmit thereunto; for 
a Judgment given in the King's Courts ought not 
to be reverſed or avoided but by Error or Attaint : 


And it is a Maxim, that if a Court of Equity meddles with any Mat- 
ters N triable at the Common Law, or which concerns Freehold, 


it is to 


. 
* 


e prohibited. Cro. Face 335. pl. 4. 336. 343. ph 11. 344, 345. 
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D Jt belongs to the King's 
only judicial Proceedings, but alſo Miſdemeanors 


(501) 


Courts 9 and 
didtions. 
Admiralty. 


See King's Bench. 
Pꝛohibition. 


A (. are the Places where Juſtice is judi- 


cially adminiſtred. 


B All Courts of Record are originally the King's, 


Mich. 1651. B. S. And derived from him as the 
Fountain of all Juſtice. 

The Court of King's Bench is an High Court ; it 
holds Pleas of all Treaſons, Felonies, and whatſoever 
is done contra pacem; alſo it corrects the Exorbitan- 
cies and Miſdemeanors of all the Inferior Courts in 
England, and of the Miniſters thereof, that they 


do not exceed their Juriſdictions, nor alter their 


Forms; for this Court is e 22 Car. 2. B. R. 
nch to correct not 


extrajudicial, tending to the Oppreſſion of the Sub- 
jects Rights, or raiſing of Faction or Debate, or 


their Juril⸗ 


Courts, what. 


All Courts are origi- 
nally the King's. 


The Court of King's 
Bench corrects the Miſ- 
demeanors of all other 
Courts. 


Fons Juſtitia. 


Corretts all Errors and 
Miſdemeanors tending 
to the Oppreſſion of the 
Subject, | 


any Manner of Miſgovernment, fo that no Injury, either publick or 


private, may be done. 11 Rep. 98. 4. 


E @The King's Bench may command a Priſoner out 


of any other Court by Habeas Corpus cum Cauſa, 
before them, though he be in the Tower upon the 
Privy Council's Commitment. 


F Cardinal Wolſey being Chancellor of England, 


committed one to the Fleet, who was brought into 
this Court by a Habeas Corpus cum Cauſa, and a 
Day given to the King's Attorney to ſhew Cauſe 
why he ſhould not be delivered, and the Party af- 
ter two Days was diſmiſſed. 


3 


Court of B. R. may 
command a Priſoner out 
of any other Court. 


One committed 
the Lord Chancellor 
brought into B. K. 
and diſiniſſed. 


No 
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A Record cannot be 
remanded out of the 
King's Bench. | 

Removeable at the 
King's Pleaſure, 


The Courts in Veſt- 
m inſter-Hall are funda- 
mental Courts, and how 
to be pleaded. 


The Court of King's- 
Bench. 


28 E. 1. cap. 6. 


Court of B. R. may re- 
gulate all other Courts. 


Courts and their Juriſdictions. 


No Record that is removed into the King's Bench, A 
is ever remanded. Show. Rep. 187. 
This Court of King's Bench is removeable at the B 
King's Pleaſure. 

The Courts of King's Bench, Chancery, Com- C 
mon Pleas and Exchequer, are 88 Courts, 
and in pleading of them, you do not begin with a 
Preſcription or Grant, as in Inferior Courts. Hob. 63. 

The Court of King's Bench is coram Rege, and D 
follows him where-ever he goes; and the Original 
Writs returnable in that Court are coram nobis 
ubicunque tunc fuerimus in Anglia. 2 Inſt. 11. 

The Court of King's Bench is to regulate all the E 


Courts of Law throughout England, that they do 
not exceed their Juriſdictions, nor alter their Form. 


22 Car. B. R. For it is the higheſt Court of Judicature in England, 
(except the High Court of Parliament) being held coram ipſo Rege, 
who is Fons Fuſtitie; and other Courts are but as Streams flowing 


from this Fountain. 


Court of B. R. is a 
Court of Eyre. 


The Court of King's Bench is a Bench of Eyre F 


in that County whereſoever it fits. Tin. 22 Car. 
B. R. For it 1s not a fix'd Court, as the Common 


Pleas Court is, but removeable ubicunque, Gc. And it is alſo ſuch in 
Regard of the large Extent of Juriſdiction in the Conuſance of all 
ror wig either civil or criminal, which it hath in that County where 
it Uts. 
This Court hath Authority to reform Abuſes in G 
Son” Luthe. the Behaviour and "a an of all Perſons what- 
ſoever throughout England. Hill. 1649. Feb. g. 
B. S. And upon good Reaſon, for ell and orderly Deportment of 
Men in their ordinary Converſation, doth tend very much to the 
Maintenance of the publick Peace, with which this Court is princi- 
pally intruſted. 


The Parliament can- 

not take away the Au- 

thority of B. R. without 
negative Words. 


The Parliament cannot take away the Juriſ- N 
diction of this Court, without Words in the Nega- 
tive, that is, That it ſhall not do thus or thus. 
10 Feb. 1650. B. S. For if it only ſay it ſhall do 
ſo or ſo, the Court may do what 1s enjoined, and 
alſo what it might have done before, for here is 
no Reſtraint. 

There one is elected Conſtable, and refuſes to x 
ſerve the Office, this Court may iſſue out a Writ | 
of Mandamus to compel him to do it; fo alſo they 
may do in caſe of ſeveral other Officers. For where 
or "uy Means will not ſerve, this Court may 
interpole. 


May grant a Mandamus 
10 compel an Officer 
who is elected to ſerve 
the Office. 


Ilſo 
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Alco to reſtore an 
turned out, vel 


nt. 15 


mar-to gelte 
Hy I Gon 
ng of a 2 particular 


Officer, . 
B nay fa in the Kin g's Bench Court, Adlon Suit may 
g 5 and Tre 7 is and eaten. pal et 
1 0 ſles by Origi e le ma | 


the common and moſt uſual Way 18 7 Bill. But u 
1 al: Bat the King's Bench, Where it 1 1s by Original, no 
He 670 fs in Parliament. 
it is commenced in this Court by Where Outlawry, af. 
1 1 1 removed into this Court by Writ 2 r 
71 of the Common Pleas : In all Caſes 
aA Judge, where the Cauſe was commenced by Original, the De- 
may in this Court be outlawed after Judgment, as the Courſe 
in hs Common Pleas. 

p The Court of Common Pleas is a fix d Court, and The Court of Com- 
muſt be held in a certain Place, Magna Charta. Cn. * fx 
ca * 1 Is 

= * Pleas (Communia Placita) is one of the King's Courts 
now conſtantly held in Weſtminſter-Hall, but in ancient Time move- 
able, as 1 pe rs by Magna Charta, cap. 11. 

F It hath been ad chat till Hen. 3. granted the great Charter, there 
were but two Courts call'd the King's Courts, viz. the King's Bench 
and Exchequer, which were then ſttled Curia Domini Regis, and Aula 
Regis, becauſe they follow'd the Court or King; and upon the 
Grant of that Charter, the Court of Common Pleas was ere&ed and 
ſettled in one certain Place (i. e.) Weſtminſter-Hall. But Sir Edward 
Coke is of Opinion, in his Preface to the eighth Report, that the Court 
of Common Pleas was conſtituted before the Conqueſt, and was not 
created by Magna Charta; at which Time there were uſticiarii de 
Banco, &c. tho before this Act, Common Pleas might have been held 
in Banco Regis, and all original Writs were returnable there. Writs 
returnable in this Court are now coram Fuſticiariis noſtris, apud Weſt- 
nub but Writs returnable in B. R. are coram nobis ubicunque fue- 

in + liz: The juriſdiction of this Court is general, and extends 

ths throughout En Jap it holds Plea of all civil Cauſes at Common 
Law between Subje& and Subjeck, in Actions Real, Perſonal and Mix- 
ed; and it ſeems to have been the only San for Real Cauſes in Per- 
ſonal and Mixed Actions; It hath a orient Jurifdiftion with the 
i King's Bench, but it hath 'no Cognizance of Pleas of the Crown, and 

| | Common Pleas are all Pleas that are not Pleas of the Crown. This 


[rit. of 


Court cannot regularly hold Plea in any Action Real and Perſonal, c. 
but by Writ out of Chancery returnable here, except it be by Bill 
for or againſt an Officer or other priyileged Perſon | the Court; all 
Actions Pelonging to this Court come hither either by Original, as Ar- 
reſts and Outlawries, or by Privilege or Attachment for or againſt pri- 
1 vileged Perſons, or out of Inferior Courts not of Record, by Pone Re- 
— ge accedas ad curiam, Writ 4 falſs Judgment, &. Actions * 
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lar and Actions Penal, as of Debt, Oe, .upor tute, 1 
zable by this Court, and beſides have Juriſdiction, for Puniſhment of 


its Officers and Miniſters: The Court of Common Pleas v l 
ih,due - 


Prohibitions to keep Temporal and Eccleſiaſtical Courts withir 

Bounds, - 4 Jeff. 99, 100, 118 „„ * 
Ho R an of | ie Peine IIe 121 | » 

Bails are enter'd into in entred into ſpecially ; But a Recognizance of 241 

the King's Bench, and jn the Fing s Bench is entred into Lhe Y, Viz 


Pies. Wem Defendant be condemned, he ſhall ren 


for him. In the Common Pleas, if the Defendant. himſelf be preſent, 
he is obliged in double the Sum in the Writ, and his Bail in the fingle 
Sum. But if the Defendant is not there, then his Bail muſt be Wan 
in double the Sum, to render the Body of the Defendant into Pr ſon, 
or pay the Condemnation. ee Se e 
Of the Court of Ex- r FExch S 4 muxed ane 
chequer. Acth confiſt of Law and Equity. The Plea-Side is 

for Matters of Law, and he Exchequer-Chirtiber 
for Matters of Equity: On the Plea-Side the whos bog Latin, and 
in the Exchequer-Chamber by Engliſh Bill, Anſwer, &c. as in Chan- 


* 


cery ; but their Informations, . Warranto, &c. are in Latin, and 


are all on the Treaſurer's Remembrancer's Side. 


The ſuperior and in- The ſuper 10r Courts at Weſtminſter, and the in- C 


* 


ferior Courts differ in ferior Courts elſewhere, do differ in their Forms in 
their Forms of Proceed Proceeding in many Things. Mich. 22 Car. B. R. 
ao But this is not true of all inferior Courts, for ſome 
of them do uſe the ſame Forms as are uſed in the 

Courts at Weſtminſter. On 


In the Courts in we At the Common Law Courts in Weſtminſter-Hall, D 


minſter it need not be the Plaintiff doth not ſhew at large in his Declara- 
thewn where the Cauſe tion, that the Cauſe of Action ariſes within their 
of Action ariſes: But 1 re | 
contra in inferior Courts. Juriſdiction, (their Juriſdiction being general) but 
inferior Courts ought to ſhew it at large, viz. infre 
Furiſdiftionem Curie. Paſch. 23 Car. B. R. For they 
uſe to ſhew it at large, and they ought not to vary 


from their Forms, 


The Court of Admi- Che Court of Admiralty cannot hold Plea of a E 


e ariſing from a Contract made upon the 
Land, tho for Ship-Mat- Land, though the Contract was made concerning 
ten. Ihings belonging to the Ship: For ſuch Matters 
are triable by the Common Law; and though the Cortract concerns 
Things belonging to Sea Affairs, yet this is but collateral; and the 
Principal which directs Matter to ground the Action upon, is the 
Contract. But they may hold Plea for Mariners Wages; becauſe they 
become due for their Labour done upon the Sea: And the Charter- 
Party and Contract made upon the Land, is only to aſcertain them. 
4K 5 Ann. 3 Lev. 60. See the Statute of 4 & 5 Anne, For 
the Amendment of the Law. 
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Upon aty Statute, are cognj- © 
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de'eůer his Body to Priſon, or pay the. ondempation- | 
v3 x d 0 1 Hur N I? PL LT 2a 4 
Money, (without mentioning of any Sum) or elle the Bail will do it 
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The Court of Exchequer is a mixed Coutt, and B 
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A A pip bs'taken by Piracy, or by Letters of e why he's 
Mart, and be 'not brought infra, proſidia of, that 1axiw Prize, andwhere 
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B By the Cuſtom of the Adiralty, Gvods may be mee aur ic 
attach'd in the Hands of a third Perſon in cauſa Goods for Debt, Oc. in 


ADL. N LOL SIGN oc! „ the Hands of a third 
civill & maritima; and that upon four Defaults „ 


they ſhall be delivered to the Plaintiff upon giving 
of Caution to reſtore them if the Debt or other Cauſe of ARio ys! 
_ diſproved. within the Year and Day after the four Defaults, if the Party 
whoſe Hands they are in refuſe to deliver them, then the Cuſtom is to 
impriſon him guouſque, & March 299. c 
C The Court of Admiralty ought not to try whe- nat the 1. 0 
ther a Fact were done in a Place which is com- Admiralty arr. 
rehended within a e en Feen 250 
rince; or whether the Place be without or not: Nor ought to tty 
whether the League were made at the Time of the Fact done or Hö. 
3 Car. B. R. Becauſe the League may be traverſable and iſſuable at 
D In the Year of 4 Hen. 4. there was à Petition Feſolution of the 


- 
* 


Pn a 1, 12: b HouſeofConiotiseons 
preferred in the Parliament againſt the Court of corningebe Juri tion; 


Admiralty for holding of Pleas by the Spiritual of the Admiralty Cow. 
Law, which they ought not to do, but by the -— 
Laus of Oleron ; and fo it was held by the Houſe of Commons in 
Parliament at that Time. Hill. 21 Car. B. R. The Laws of Oleron 
were particular Laws made at Oleron, an Iſland belonging to France, 
touching Maritime Cauſes. 5 = $ 
E Ik Goods deliver'd a Ship-board be imbezill'd, 11 „at 6, 
all the Mariners ought to contribute to the Satiſ- hibition 155 een ay hone 
faction of the Party that loſt his Goods; every one of Admiralty. | 

of them particularly according to their Propor- | | 
tions, by the Maritime Law or Cuſtom ; and the Cauſe is to be tried 
in the Court of Admiralty : And in ſuch Cafes no Prohibition ought 
to be granted. Hill. 21 Car. B. R. Becauſe the Matter ariſeth ſolely 
upon a Maritime Cuſtom, whereof the Common Law cannot take 
* Notice. | | 3 5 5 

F @UAhere a Contract is made only in England, Where the Party may 
and there is a Converſion beyond Sea, the Party is Ir ® 1 
at his Election to ſue at the Common Law, or in ty. 

the Admiralty. 4 Leon. Caſe 257. | | 

G A Bond made and deliver'd in France was ſued A Bond made beyond 
for in the Admiralty-Court : And held that the che Sea may be ſued ar 


Bond may be ſued here; but the Suit being begun COR Rs 
in the Admiralty-Court, we can't prohibit them; 

for perhaps the Plaintiff's Witneſſes are beyond Sea, which may be 
examined there, but not here. 3 Leon. Caſe 314. 


The 
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and Marine Cauſe ſhall derthe G Treat Seal, thal 


ts. cap. 5.  " The alace-Court of e minſter is a 

13 1 nexed 5 no Co IN fo brite al.th to any 
| rt of Weſtminſter Society of Men, the Officers there 
| the Tunnel of bebe, and twelve 5 Fre from 
| Kal in Compaſs, 17 ef lutte OT and it 1 called the 
| Palace-Court. By Rolle Chief Juſtice, Mich, 24 Gar. i ö 
it was called the Marſhal's Court, and had Dol ) 15 dee 
in Difference ariſing amongſt the King's menial Servants, but 
wards by Corruption it extended its Power much farther, {9 the Grie- 
vance of the People. : 


The Chance „it is ſaid, A urn 100 D 

F 4 Cauſe there eule at the Co ahy 47 775 

e o ommonLaw, tranſmit the Recor of it into "Ivy Court to 1 = 

and tranſmit the Record termined, either after o before Iſſue op Demurrer 

into B. K. d. A: 

Joined. 2 Saund. 25, Oc. 

If one of the Defen-, And where in Chance fry one of the Defendants E 

danrsin Chancery pleads pleads to Iſſue, and the other amurs, the Record 
Idem 


Emre, the Record. ouglit to cone intire into the King's 


| ought to come intire in- 26, x And in Ge Caſe the Court of King's 


| to B. R. who will give Bench will give Ju me! on. the Verdict 
Veen nd Renamer. Pemurrer both, ang che As ſhall. not © be ne- 
| manded into Chancery. Idem & 2 
A Court be A C cannot eld by . Cuſtom, F 
len Wh 1 55 Letters wth alſo; : 1 0 4 52 a = y 
Cuſtom, and he pare eiae atent, — 
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the Court by them, the Cuſtom is extingu ed, | N 
Mich. 2 ger B. R. 2 1 interrupting 1 nd hold- ; 
ing the Co urt by another Authority). | 


"fa what Actions ſupe- AS inferior ourts, "Which are not Courts of Re- C 
rior Courts may hold cord, cannot hold Pea of Debt or Damages but 
Plea, and in what infe- d 4 
rior Cour. I er 40 5. ſo the 17 * Courts which are of 1 
e ee ecord, cannot hold Plea of Debt or Damages, q 


_ unleſs it be 4c 5. and upwards. See 2 Inſt. 311. 
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#4 ge Guy was of en find m- Part aan 
priſon. C Þ 1 5] ws 57 e 8 
B Some Covets 96, but 1 i lo; 2s What Courts may fin 


the Lest. Col 11. . K Roll. Reps 74, 34. but wr iinytifas; * (=: 
C Dome may impri n, hut ndt ſine; as-the Con- Jom may imptiſon; 
ſtables at the Peric-Seffions Cos 11. LON @ © bu nat eee 
D Some Courts eannat fine nor. impriſan 
: amerce 3 as the County. Court, Hundred. G. Co. 
E Some can neither fine noxtimpriſon, nor amerce, Spiritual Coutts cap 
vis. Such Courts as progeed-according to the Ca- neither fine nor ihpff 
non or Civil Law, Co. #1, Rep. 44. 4 - 


F Jnkerioz Courts ought not in pleading to ſhew laber Courts may 


- Thing by Implication, but they muſt ſet it out por plead 2 Thing by | 


Surpluſage in an 


] make Ey ror, for they muſt keep ro their F or ms inferior Court 1 is Error. 
preciſely. Hill. 21 Car. B. R. For if they _—_ Tz gs 
be ſuffered to break their Forms, it would — all Barbarifm and 
Confuſion, which the Law. doth labour to prevent as Things deftruc- 
tive to the Realm. 

Che Juriſdiction of an inferior Court muſt be juriſdiction of an in- 
ſet forth, and by what Authority it is held, whe- griorCour: mutt by er 
ther Preſcription, or Letters Patents ; otherwiſe it forth. | 
is Error. Hill. 21 Car. B. R. For every inferior 
Court muſt be held one of thoſe Ways; and if no Authority be ſet 
forth, _ _ will not preſume there is any. 

H No inferior Court can take Cognizance of an Ann 
Act to be done out of their Juriſdiction; if the 4 FEES 
{hould ſo do, and the Matter appear upon Record, $00 Qt thej 
the Proceeding _ be 3 = 

I Ik an Action be brought in an inferior Court, „ ee 
of a Matter ariſing out of their Juriſdiction, the E e the 9 
Defendant may, as ſoon as the Declaration comes ter was not done within 
in againſt him, bring his Plea ingroſſed under — dd 
Counſels Hand into Court, ſetting forth, That the 
Fact was committed out of the Tariſdidion of the . - = 
Court, and ſwear his Plea; and the Court muſt V. Muſt plead a Fo- 


yr tn Alſo Surpluſage in 4 inferior Court mnpheation. 


allow :it, and ſtop Proceedings; otherwiſe this 9821, ad Tear 


Court will grant -a Prohibition, or, if they think - my 
fit, an Attachment. 


K No Court can ſet a Fine upon an Perſon for 
ſuch an Offence committed by him, oy which they wat, 0 if ey . | 
cannot. diſcharge him when he hath. paid: the Eine {charge himuponFay- 
that is ſo-fet. upon him. 21 Car. B. R. ,4:H. 1 


21 H. 7. 35. For the Fine is paid in lieu ef 
faction for the Offence, and it. is Reaſon/ that dhe Party upon, his Satiſ- 


faction made, ſhould have a Diſcharge for his Offence committed, or 
zolſe he be called in Queſtion 1271 for ane and the ſame "—_ 
n 


but Some can only ametee | 


y 


e 
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Inferior Court muſt 


return a Writ, tho' not 
bound to allow it. 


and in their Retorn of the Writ they are to ſhew ſpecially why they 
do not allow it, but do proceed notwithſtanding the 

them. 22 Car. B. R. 7 

thority above them, otherwiſe an Attachment lies againſt them. 


If a Court that has not 
Juriſdiction of a Cauſe, 
give Judgment in it, 
that Judgment is coram 
non Jud ice. 


Courts and their Jurildicktons. 


An inferior Court ought to return a Writ direc- A 
ted to them to ſtop their Proceedings, altho* they 
be not bound to allow the Writ directed to them; 


rit directed unto 
hat they may not ſeem to contemn the Au- 

Tf a Court which hath no juriſdiction of the 
Cauſe depending in that Court do proceed to Judg- 
ment in it; the Judgment is coram non Fudice, 
and an Action lies againſt the Judges who give the 
Judgment, and any Officer who executes their Pro- 


ceſs under them; but where they have Authority, and give an ill Judg- 
ment, there the Party who executes the Proceſs upon that Judgment 


| ſhall be excuſed, 


Tho! one has pleaded 
to the Juriſdiction, he 
may after allow it, and 
plead to the Action. 


A Court by Letters 
Parent muſt proceed ac- 
_ to Common 

W. 


Altho' one plead in Diſallowance of the Juriſ- - 
diction of a Court, yet he may (afterwards) come 
in and allow the Juriſdiction, and plead to the 
Action. Mich. 22 Car. B. R. For the Plea is not 
peremptory, but dilatory, and may therefore be 
waved. | | x i 

A Court that holds Plea by Virtue of Letters 
Patent, ought to proceed according to the Courſe 
of the Common Law; for no Patents ought to be 
granted againſt the Courſe of the Common Lay ; 


but Courts that are Courts by Cuſtom, are not bound to proceed ac- 
cording to the ſtrict Rules of the Common Law; but may proceed ac- 


cording 


— 7 — cannot 

enquire Dama arl- 

ſing out of their JuriC: 
on. 


How Pleas are held in 
the Univerſities. 


to their Cuſtom. Mich. 22 Car. B. R. So that their Cuſtoms 
be not contrary to Law. 


A Cou nty-Court, nor any other inferior Court, 
cannot enquire of Damages ariſing out of the 


F Cer. B. R For it 1 


ath not Conuſance of 
Juriſdiction. 
In the Univerſities they hold Pleas by Cuſtom, 
and Charters confirmed by Ads of Parliament, and 
do proceed according to the Rules of the Civil Law. 


Things ariſing out of its 


23 Car. B. R. Such Proceedings ſuit beſt with them, becauſe the Civil 
' Laws are written in Latin, and the Civil Law is there only ſtudied. 


The Court of Exeter 


12 as in Common 


Court of Common The Court of Common Council of London is 
Council of London not a 


Court of Record. 


vice; and therefore neither a Writ of Error, nor 


Jn the Court of the City of Exeter, they pro- 
ceed in that Manner as they do in the Common 
Pleas; but they do not ſo generally in other infe- 
rior Courts. Paſch. 23 Car. B. R. But in Norwich 
they proceed as they do at Exeter, agreeing with 
the Common Pleas. © 


not a Court of Record, but only a Court of Ad- 


an 


| _ 
* o 4 * be ad) 4 K " . 4 * 
I! 7 et Om * 3 * os WE, | wa. 1 * * 8 * 0 
. \ x % C ks 7 4 * = Wis N 70 F:* A * Ce ww - * 7 
* , f ** 9 RR "oo + he 
* , Nr ph W * 14 — 3 5 
g * oy : 


Courts and their Jurisdictions. $09 


an Attaint doth lie for Matters done in that Court. Trin. 2 3 Car. B. R. 
For there are no Civil Matters ariſing between Party and Party tried 
there; but only Advice taken by them amongſt themſelves touching 


verning of, the City. 
A One ought to ſpeak againſt the Juriſdiction of ,._ for Arreſt 
in Arreſt of Judgment. Mich. 23 Car. 
then it is too late; for the Party by pleading to 


For do object againſt the ſu- 
riſdiction of a Court. 


1 * Cauſe is not ſufficient Matter to arreſt Judgment upon after 

1 

B The Hundred-Court is derived out of the Coun- 5 1 
5 z and the County-Court could not before County. Court, N. 
the Statute of Marlebridge grant Replevins with- not preſcribe to grant 
a Writ ; fo that an Hundred-Court cannot pre- RePlevins: 
ſcribe in it. 5 Mod. 254. See the Pleadings in it. 
248. | | 

C See the Statute of 11 H. 7. cap. 15. entituled, por County-Courts. 
Entring of Plaints in County-Courts, examining 
of Sheriffs, Execution of Precepts, viewing of | 
Eſtreats, and gathering of them, in every of which Particular, Directions 
are given by the ſaid Statute, and the Puniſhment directed thereby 
againſt the Offenders. | | 


D By an At made 19 H. 7. cap. 24. it is enacted, 


11 Y, 7. cap. 15. 


; g Suſſex to be kept one 
be holden and kept one Time at Chicheſter, and the Time at Chicheſter, and 


next Time at the Borough of Lewes, and that every the * 2 
Court holden to the contrary hereof, and every 7 4 
Thing done therein ſhall be void. ; 
E Altho' all Matrimonial Cauſes have of long How Matrimonial 
Time been determinable in the Eccleſiaſtical Court, andTeſtamentary Cauſes 
4 and are now properly within their Juriſdiction, dr the 3 
1 et ab initio it was not ſo; for as well Cauſes of Courts. 
L trimony, as Cauſes Teſtamentary, were Civil. 
Cauſes, and did appertain to the Civil Magiſtrate, until Chriſtian 
Emperors and Kings granted or allowed to the Clergy the Juriſdiction 
of thoſe * 1 — _ 51. 6. N 3 
F here the principal Matter is triable in the the principal Mat- 
Spiritual Cont and there is (alſo) a Thing inci- ber _ 9 o 
dent to this Trial, which is triable at the Common tioa ſhall not be granted, 
Law, yet a Prohibition ſhall not there be granted. 
Paſch. 23 Car. B. R. * principale trubit ad ſe acceſſorium ſuum. 
For the principal Matter being triable in the Spiritual Court, the Com- 
8 —_ 7 is =_ 3 e; for 1 woul obſtruct Juſtice. 
aſcoigne, Chief Juſtice, committed the Prince, ea 
becauſe ke would have taken a Priſoner from the n f 


f Bar. 
5 The 


4 


redreſſing of Things amiſs in, and making of Laws for the better go- - 
the Court, 9 pleading to it, and not by ſpeaking een 


Iſſue hath allowed the ſuriſdiction, and the not having Juriſdiction 


That the Shire. Court for the County of Sex ſhall 5 7**county-Tourtfor | 


— — 


g 
ö 
} 
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= This Court, is, not 
obliged. oc to S the 

Imanack to compute 
by, Time when any Act 
was done, but it ought 
to be ſer forth by the 
Parties. 


furilatdion of the 


ingue-Ports extends 
e Caſes to N Matten 
— on the Sea. 


2. — 1 40 +, 1K — nt 


. R. maꝝ commit. an 


Attorney for actingcon- 
trary to the Rules of 
the Court. 


r 


Ide not to be bäſtar- 
way after the Death of 
the Party. 


7 1 1 885 


B. K. Bi no, 78 
a Fadgmenr removed up. 


by Certiorari. 


A Judgment afrined 
in- B. R. againit their 
own * 


A Sheriff by his Re- 
torn may not diſpute the 
Juriſdiction of B. K. 


Statute of Jedfails ex- 
tends to e 25 


fore) largely ex e Nauders. 3k Pa ſcb. 24 Car. B. R. 
d judged alſo # inter . alwyn and Smith, and Phyler and 
Boſon, B. R. 3 . & I. 


ſri 2 . 


* How long the Court 
of B. R. is to continue 


2 
the other Terms, d 


Alſo Iſſues are Joihec 
diſpatch ſuch Fa > 


Wie or· not Wife, is 


T hg cee, 
Hy.mar- 
ried or "7 12 Gerti. 


cate of the Ordinary. 


dhe Holy CEE, 


* ct riet 
my Court ou JU t, ex be vio; £ wy Notice of A 
Matters 152 lin, * ecord of the Js ge” 
nding, before the ut the not tied to 
- arch the FERRY: ele Tes of do- 
21 Car. B. that olight to be 


af b Rs;  ſhalf be 
Moe as = Evidence. 


* ſome les the Tur (dion of th he n 1 B 
pA Cinque To 71 adde 11 deck upon the Hig h Sea. 


FI F ar. B his is by ſpecial 4 
˖ - 


afforded them in OR of their great Services 
they are bound upon Occaſion to perform fer the 


Realm. 


2.6. 


8 Thing 702 
forth by the Parties, 


1 


is Court may commit an Attorney, who is C 
an Ofticer of the Court, for doing of Things againſt 
the expreſs Rules of the Court, after due Notice 
given him of it. 22 Car. B. R. For this is a Con- 
tempt to the Authority thereof, 

Dne ought not to ſue to baſtardize an Ic after D 


the Death of the Party. 
1 2 Court c of King" 8 Bench will not execute the E 


ment of an inferior Court removed by Certio- 
Judg I Saund. 98. 
Ser I Saund. 99. where a Judgment was affirm- F 
ed in this Court againſt their own Opinions. 


A Sheriff bz his Retorn ought not to Aifpute G 
the Juriſdiction of this 1 2 Sund. 293. 

The Statute of Teofails c 
Courts: for it is a beneficial 


oth extend to bor 4 H 
w, and to be (there- 
or omne ; bonum. eſt 


This Court is Doe to be open longer than the 1 


Continuance-Day, which is à en 0 ten Days 
after iſſuahle Terms, and about If that Time · after 
during which Time c common Rules are enter d, and 


d. Trin. 1651. B. S For that Time is enough to 


If. the. Iffue be, Whether a Wife, or not a Wife, K 
it Is triable at the Common Law : But whether 
ka married, or not innen. is tria- 
ble by a Certificate from the Ordinary. For a 


Marriage is pleaded to be according to tlie Laws of 


viz. the Eccleſiaſtial Law, and therefore moſt pro- 


per for hem to determine, whether the Marriage was ſolemnized 


Wa 


accordingly ; 


2 


175 Courts and their Jurisdictiotts 511 
_ gecordingly ; and that is by Certificate of the Biſhop, upon Ne unquiet 
arcouple en loyal Matrimony : But whether married or not, is triable at 
the Common Law ; for this is Matter of Fa&, and not Matter of the 
Spiritual Law, and ſo not determinable by the Judges thereof; no 
more than Matters of Spiritualty are triable by the Judges of the Com- 
mon Law. | | 1 
A Power to examine, hear, and puniſh, is a judi- judleial Power. 
cial Power. 2 Salk. 2000. FT EL, 7 
B A Court that has Power to fine or impriſon, is Contr of Recoid; 


a Court of Record. id. 

C All Miſdemeanors of Judicial Officers are Con- ntempts. 
tempts of B. R. Lid. 201. | . 

D See the Proceedings and Proceſs of inferior 
Courts, and of puniſhing Jurors there. Bid. . 

E See an Attachment againſt a Judge of a Corpo- Attachment. 

ration Court for granting a new Trial. 2 Salk. 
201, 650. a 1 1 

F In a Preſentment in a Court-Leet, tis not ne- Preſentment. 
ceſſary to ſhew how, nor quo Jure, the Court is 
held. Vid. 200. | 

G There the Juriſdiction of a Court is limited to Power ill executedj 
Things, and they hold Plea of other Matters, all 
is yoid. Ibid. 202. 

H Aliter where it is limited to Perſons ; for there, To be pleaded, 
if the Defendant does not plead to it, he is eſtop- 
ped. Ibid. 201. | ry Borat 

I So where a Matter is averr'd to be within the The like. 
Juriſdiction, if the Defendant does not plead to 
the Juriſdiction, he is eſtopped. Bid. 202. 5 . 

K An Officer executing Proceſs of inferior Courts , Where Officers of in. 
is juſtified, tho the Cauſe be out of the Juriſdic- c e juiti 
tion, except it appear to be ſo. Did. 201. 

L A Judgment of a ſuperior Court is only void- Judgment voidable, | 
able; but of an inferior Court if they exceed their 
Power, tis void. hid. 674. q 

M The Eccleſiaſtical Court may prove per * Spiritual Court. 

an Original Will of Lands of any Value; but 
then after Proof they muſt deliver back the Ori- 
ginal. Skinner 174. | | | 
N Mhere an Eccleſiaſtical Court has Original Ju- The like: 
riſdiction of a Cauſe, yet there is ſaid to be a Dif- 
ference in the Caſe of an Eccleſiaſtical and Lay Perſon, viz. that in 

the Caſe of the firſt their Sentence may not be examined in the Tem- 
75 Court, in that of the other it may: Quere tamen. id. 493 to 
498. | | 

O The Eccleſiaſtical Court cannot proceed to pu- 
niſh a Perſon for a Crime according to the Canons, 
for which he is pardon'd, or at Common Law ex- 


| | cuſed. Ibid. 500, 501. 
- - Covenant 


nferior Courts; 


The like, 


—_ - 


Covenant to ſtand ſeiſed., 


A Covenant to ſtand 
ſeiſed, what. 
* 


27 Y. 8. cap. 10. 
How it operates. 


Tenant in Tail cove- 
nants to ſtand ſeiſed, 


quid operatur „ 


Bargain and Sale. 
* Ning 5 


Deed in Conſideration of natural Love A 
and Aﬀetton, which he bears to any of 
his Blood, wherein the Covenantoz co⸗ 

venants with another fo2 him and his Heſrs 
that the Covenanto? and His Heirs ſhall and will 
from hencefo2th ſtand and continue ſeffed of and 
in, &c. and fo go on with the Ates, is that 
which we call a Covenant to ſfand ſeiſed, and 
hath its Being from 27 H. 8. Of Uſes. 


Note, A Covenant to ſtand ſeiſed always ape - B 
rates by Way of raiſing an Uſe, never to have an 
Action of Covenant upon. 2 Lev. 7. 

Tenant in Tail, in Conſideration of a Marriage C 
of his Son, covenants, not that he ſhall ſtand ſeifed, 
but that the Land ſhall after his Death remain and 


come to his Son and his Heirs : And adjudged, that this was only a 
Covenant executory, for which only an Action of Covenant lay, and 
did not veſt the Eſtate : Alſo if he had covenanted that he ſhould 
ſtand ſeiſed for his Life, which was all that Tenant in Tail could le- 


gally do, the Limitation after his Death had been void. Co. El. 279. 


* 


pl. 8. 280. 


Nature, a good Con- f 
ſideration. e able Conſideration which can be; but a bare Co- 


A Covenant without 5 . 
3 w_ on a Conſideration will not change an 


change an Uſe. 


'What Conſideration | 
will now raiſe an Uſz d upon Covenants to ſtand ſeiſed, . but natural Love 


Covenant to ſtand ſeiſed, and Affection, which is for- Advancement of Blood, 


2 or Conſideration of Marriage, which is the joining 

of the Blood and Marriage together; other Confi- 

dAeerxations, as Money for Land, or Land for Money; 

Where there miſt be tho* the Words are P or ſeiſed, yet they are Bar- 

an Inrollment. gains and Sales, and without Inrollment they raiſe 
no Uſe. Carter 139. See 138. 

b In 


The Conſideration of Nature is the moſt favour- D 


There are no Conſiderations now to raiſe Uſes E 


B 


— 


D 


E 


F 


In Conſideration of natural Affection to my Son, 
and of 100 J. paid by os I covenant to ſtand 
ſeiſed ; the principal 
ral Affection, ſays Bridgman, will carry it without 
any Inrollment. Carter 144. 138. 2 Fentr. 266. 
4 Mod. 150. But a Conſideration of 20 J. only 
will not carry it to a Son without Inrollment. 
1 Lev. 56. See Title Aſes. | 

Mhere a Man makes a Feoffment to Uſes, he 

rts with all the Eſtate out of him by the Livery ; 
but where he covenants to ſtand ſeiſed, he hath a 
Poſſibility of having the Eſtate again upon the 
Ceſtuy que Uſe's refuſing to accept. 2 Sid. 157. But 
it is otherwiſe in Caſe of a Feoffment; for where 
Uſes are raiſed by a Feoffment, all is out of the 
Feoffor ; the Land is gone, the Uſe is gone, the 
Truſt is gone, and nothing remains to the Feoffor ; 
but the Uſes are raiſed out of the Poſſeſſion of the 
Feoffees. 1 Leon. 197. 

In Caſe of a Covenant to ſtand ſeifed, fo much 
of the Uſe as the Owner doth not diſpoſe of, re- 
mains ſtill in him. 1 Ventr. 374 « 


Where an Uſe is raiſed by Way of Covenant, the 
Covenantor continues in Poſſeſſion; and there the 
Uſes limited (if according to Law) ſhall riſe and 
draw the Poſſeſſion out of him; but if not, the 


Poſſeſſion ſhall remain in him until a lawful Uſe ſhall ariſe. 


197. 1 Ventr. 374. 1 Mod. 159, 160, 161. 


Where in a Covenant to ſtand ſeiſed there is a 


made upon a Proviſo in 


Proviſo to make Leaſes for Years, how the Leaſes 
ought to be, and where good, and where not, ſee 
in Title P2zoviſo in Deeds, EE 
Pow it is where Tenant in Fee-fimple covenants 
to ſtand ſeiſed to the Uſe of himſelf in Tail, ſce 
Moor 495, and 503. | 


A an covenanted, in Conſideration of a Mar- 
riage to be had by his Son with the Daughter of 


.S. to ſtand ſeiſed to the Uſe of himſelf. and his 


Covenant to ſland friſed, 


nſideration, vis. the natu- Son, 


513 


In Conſideration of 
natural Affection to a 
and 100 l. will by 
the Words natural Aﬀec- 
tion raiſe an Uſe, but the 
00 I. without thoſe 
Words or Inrollment of 
the Deed will nor. | 


The Difference be- 
tween a Feoffinent to 
and a Covenant to 


Uſe 
fand ſeiſed to Uſes, 


Upon a Feoffment to 
Uſes all the Eſtate is out 
of the Feoffor. 


In a Covenant to ſtand 
ſeiſed, ſo much of the 
Uſe as the Owner doth 
not diſpoſe of, retains 
in him. 


How the Uſes ſhall 
riſe and draw the Poſſeſ- 
ſion out of him. 


1 Leon. 
How Leaſes to be 
a Covenant to ftand 


ſeiſed, and how in a 
Feoffment to Uſes. 


Ho it is where Te- 
Rant in Fee covenants o 
ſtand ſeiſed to the Uſe of 
himſelf in Tail. 


How it is in Caſe of 
a Son's Wife. 


eirs until the Marriage, and afterwards to the Uſe of himſelf for Life, 
and after to his Son and Wife, and the Heirs of their two Bodies : 


Adjudged, that this is no Conſideration to raiſe an 
Uſe ; for the Conſideration is only the Marriage of 
his Son with a Stranger, which as to the changing 


of the Poſſeſſion is not any Benefit to the Father, 


who is a Stranger to this perſonal and particular 
. | | 


A bare Marriage with 
a Stranger, no Conſide- 
ration 10 raiſe an Uſe. 


Conſideration. 


514 Counſel and Counſelloz; - 
EL Conſideration. But if the Conſideration had been 
ug in . Nang ini for the eſtabliſhing of the Land in his Name and 
Blood had been good. Blood, it had been good ; for that only touch'd the 
But to the Uſe of ſuch Father. 1 Brownl.193. Telv. 57. But Cro. Juc. 168. 
a „ he — it was held, that in Conſideration of his Affection 
— — for his Son, he covenanted to ſtand ſeiſed to the 
| Uſe of his Son for Life, and afterwards to the Uſe 
of ſuch Wife as he ſhould marry for Life, was a good Uſe; for the 
Conſideration extends to the Wife, which ſhould be as if it had been 
a Conſideration of Marriage; for the Love and Affection to the Son 
extends as well to the Wife which ſhould be, as if it had been in Con- 
{ideration of a Marriage. | 
Wife is 2 good Con- , HAhere a Man limits his Eſtate to the Uſe of his * 
fideration. © Wife for Life, this imports a ſufficient Conſidera- 
tion in itſelf. 7 Rep. 40. 4. | 3 
Wife, Son or Couſin, Ik I covenant to han ſeiſed to the Uſe of my B 
are good Conſiderations. Wife, Son, or Couſin, this will raiſe an Uſe with- 
out any expreſs Words of Conſideration, for ſuffi- 
cient Conſideration appears. Bid. 40. b. 
Dedit O conceſſit. Where the Words Dedit & conceſſit will amount C 
to a Covenant to ſtand ſeiſed. 3 Salk. 307. 
Df Covenants to ſtand ſeiſed, ſee 3 Salk. 385. Comb. 128, 190, D 
195. and ſee hereafter under Title Uſes, 


y” he 2 8 _—_. r 


* 
8 * 1 * 
1 > 
. 


—_ 


Counſel and Counnſelloz, 
$e Treſpaſs. WW 
Counſellor ought not Cotunſello2 ought not to ſet his Hand to a E 
addy RENT frivolous Blea or Demurrer to delay a 
rer. Trial. (Mich. 22 Car. B. R.) For it is not 
fair Practice, and it doth argue Ignorance, 
or foul Practice in him that doth it. > 


When the Court 5 After the Court hath delivered their Opinions F 


deliver'd their Opinion . : 4 
r Hate a h of the Matter in Law depending before them; 


urge nothing farther. * the Counſel at the Bar ought not to urge any thing 
more for the Client in that Cauſe. (Mich. 22 Car. 
B. R.) For it is uncivil not to acquieſce in the Judgment of the 
Court; but he ought to ſeem ſatisfied therewith. 4, 
A Man inditedofFe. One that is indicted for Felony may have Coun- G 
loay may have Counſel ſel aſſigned him to ſpeak in Matters of Law, which 
<o tpeak to Mauers of me Bas upon the Inditment. (Paſch. 23 Car. 


ob _— on the In- 7, ) But not in Matters of Fact, for of oy. a. 
4 5 22 


Counſel and Counſellot. 515 
fall not be preſumed to be ignorant, tho' he may K 
A be of Matters in i | 5 a 8 
This Court will not aſſign Counſel upon an Fhedourt willnotaſſign 
Indi&ment in forma pauperis. (Paſch. 23 G1 649. n 
B. R.) But Counſel muſt be aſſigned by Warrant 8 
under the Hand of the Lord Chief Juſtice, or any other of the Juſ- 
tices, that the Counſel may have it in his Hand to ſhew the Court if 
B Ubere Counſel is aſſigned to one that is indited 
Where Counſel is aſſigned to one that is indicte ' 
for 3 the Counſel aſſigned ought to be b * 2 5 
Rule of Court. (Paſch. 24 Car. B. R.) Becauſe it Court. 
is a publick Act of the Court in Relation to the 
Government as well as to the Party. 
C Advice of a Counſellor not to pay a Poor-Tax is Advice not to pay a 
ſaid to be a Contempt. 2 Keb. 7. pl. 17. | Poor-TaxisaContempr. 
D That the King's Serjeant ought not to argue King'sSerjeant ought 
againſt the King's Patentee. Idem. 608. pl. 43. Tine Paar s iat the 
N ing's Patentec, 
E Tide 1 Keb. 505. Where one having been Coun- One who had been of 


| Counſel for the Defen- 
ſel for the Defendant, deſired to be excuſed to be 9mm tor me — 


{worn on the general Oath as Witneſs for the Plain- Evidence for thePlaimi 
tiff, to give the whole Truth in Evidence, which 
the Court after ſome Diſpute granted. . | | 
F A Counſello2 at Law, retained hath a Privilege What a Counſellor 
to enforce any Thing which is informed him by his fal 228 — 
Client, and give it in Evidence, if pertinent to Informer. 
the Matter, and is not to examine whether it be 
true or falſe ; for it is at the Peril of him who in- 
forms him. Cro. Fac. 90. pl. 18. 

G _ A Counſelloz who hath but a ſmall Annuity of A Counſellor is not 
AO 5. per Annum, is not bound to ſet his Hand to bound io ſign Bills for a 
Bills, but only to give his Advice. Co. Fac. 482. IE I 
pl. 17. Jones 215. 

H A Counſelloz as to what he knows only as a A Counſellor ſhall not 


| E be put to anſwer what 
Counſellor, ſhall not be put to anſwer. Chanc. he knowsonly as aCoun- 


Rep. 277. ſellor. 
I By the Stat. of 7 V. cap. 3. any Perſon accuſed 


and indicted for High Treaſon and Miſprifion of ar eve 
Treaſon, may demand a Copy of the whole Indict- 7 UM. cap. 3. 
ment, but not the Names of the Witneſles, five 
Days at leaſt before the Trial, paying for the ſame, not exceeding 5 s. 
and ſhall be allowed to make his fall Defence by Counſel, not exceed- 

ing two, to be aſſigned by the Court. | 

K That there ſhall be at leaſt two Witneſles, either Wir What 

both to the ſame Overt-Act, or one to one Overt- 6 r 
Act, and another Witneſs to another Overt-Act of 
the ſame Treaſon. | | 


6 N Indiftments 


316 Cuſlom. 
When to be preſented. - Indidments of Treaſon are to be preſented with- A 
| in three Years after the Offence committed. 
What Caſes Judgment Mo Indictment ſhall be quaſh'd, or Judgment B 
ſhall not be ki ane ſtay'd after Verdict for Miſ-writing, Mil-ſpelling, 
_ or improper Latin ; but a Writ of Error may be 
brought thereupon. h 


Argument. But one of a Side to argue the ſame Day, C 
Comberb. 280. 2 

Witneſs. A Council may be a Witneſs if voluntary. D 
Comberb. 468. | 


Count, See Declaration. 


* . — % 8 ,» % * ow 4 ao -_— a * — = 8 . « 5 wa 2 8 " 


Cuſtom. 


Preſcription. 
on {Uanes, 


Cuſtom is a Law oz Right not witten; x 
which being effabliſhed by long P2atice 
and Uſe, and the Conſent of our An- 


ceſto2s, hath been and is daily put into 
Prattfce. See Davis Rep. a. 


Cuſtom, what. 


A good Cuſtom ought to have four inſeparable Incidents: 
1. A reaſonable Commencement, | 
2, Jt ought to be certain, and not ambiguous. 
3. Jt ought to have Continuance without Interruption. 
4. Jt ought to ſubmit to the King's Prerogative, and not to exalt K 
itſelf againſt it. Davis Rep. 32. 2. 3 Salk. 112, 113. | 
The two Pillars of There are two Pillars to ſupport a Cuſtom; one L. 
Cuſtom. the common Uſage; the other, that it be Time 
out of Mind, 4 Leon. Caſe 384. 
145 1 88 2 A Cuſtom alledged in fieri, not in facto, is naught. M 
in facto, it is naught. Raym. 4. 
A Cuſtom ought to be A Cuſtom ought to be poſitively alledged by N 
politively alledged., Uſage in Fact. Lutw. 1319. 
A Cuſtom alledged to A Cuſtom alledged to be in a particular Parcel O 
et 2. 8 arce! of Land, and not in any Manor, Vill, Pariſh or 
a County, is naught. Lutw. 1319. 
A Cuſtom 


F 
G 
H 
I 


05 Cuftont, 917 
A A Cuffoin alledged to be in a Pariſh, That the , A Cuſtom alledged to 
Occupiers of ſuch a Cloſe within the Pariſh have nnn... 
uſed to have a Way, & c. adjudged to be naught; 3 
becauſe a Cuſtom within a Pariſh cannot be well applied to a Cloſe in 
a Pariſh. 1 Co. 418. Lutw. 1319. But all the 4 ˖ of a Pariſh 
or Vill may alledge a Cuſtom or Uſage for an Eaſement, 3 Mod. 294. 
See Title Eaſement. 
B Conſuetudo eft ex certa cauſa rationabili, and if It muſt be es certacauſa 
it be not grounded upon ſuch a reaſonable Cauſe it 
is void. Cro. El. 725. pl. 58. - 
C @anity of Poſſeſſion deſtroys a Cuſtom, Raym. a Vnity of Poe on de 
192. Fer | 
D "maven a Duty is raiſed by Cuſtom, a Diſtreſs Diſtreſ for a Duty 
for that Duty muſt be maintained by the like Cu- muſt be maintained by 
ſtom. Idem 204. | ; 3 
E Any Cuſtom which may be intended to have If a Cuſtom had a lav- 
had a lawful Beginning is a good Cuſtom. 11 H. 7. fulBeginning, it is good. 
14 Mich. 24 Car. B. R. elſe not; for Continuance 
K of Time —— _ er. in ſe - » Cx 1 
Any thi ich ma and lawful to be | | 

Jeng whe had its Orginal from the Conſent and 2 1 

reement made betwixt Parties, may be _-_ | 
and warrantable to be done by Virtue of a Cuſtom, Mich. 23 Car. B. R. 
Although ſome particular Perſons may be prejudiced thereby; fer con- 
ſenſus tollit errore. 1 
G Ik there be a Queſtion in this Court, Whether _ How Cuſtom or no 
there be ſuch Cuſtoms or not in the City of Lon- —_— 11 — 
don, the Trial muſt be by Certificate from the * 
Mouth of the Recorder. Paſch. 24 Car. B. R. The Recorder being in- 
tended to have Conuſance of them, as be os civitatis. 


H Ft is the Cuſtom of London, where one that is Cuſton of London for 


educated in one Trade may uſe another. 1 Sund. uſing of any Trade. 
312. fore ity 
By the Cuſtom of Merchants, where the Mer- Where the Merchant, 
chant orders his Factor to buy Goods of a particu- 8 
lar Perſon, there the Merchant is Debtor, and not of Merchants. 

the Factor; but where the Merchant orders his 

Factor to buy Goods for him, and doth not ſay of | Ty 
whom, and the Factor doth buy as Factor to the Merchant ſeveral 
Goods of ſeveral Perſons, which Goods come to the Uſe of the Mer- 
chant, here the Factor only is Debtor, aud not the Merchant; this 
Cuſtom was found by a Jury of Merchants, and afterwards by another 
Jury of the Merchants in f rf 6 returned by Rule of Court. Inter 
Pemberton and Bunkley, & alios, tempore Car. 2. 

K The Cuſtom of London to bring all Wares uſu- Cuſtom of London to 
ally fold by Weight to the King's Beam, and di- Wish Wares K 
vers ſuch Cuſtoms good. 1 Lev. 15, 16. Beam, good. , 


4 By 


518 Cuſlom. 2 
n 3 y the Cuſtom of London, an Action on the A 
CW ies Caſe es lie againſt one for calling of a Woman 
Whore; and ſo is the common Practice. Now al- 
ſo it lieth for a Lodger, for ſhe comes within the Cuſtom, which 
reacheth to all the Inhabitants.” *Quod Nota But ſhe muſt be an In- 
habitant within London;®fot by the Common Law it lies not, but only 
upon the Cuſtom, 2 8 * et . 
| An Action of Treſpaſs was brought for break- 
Coche. pleaded by ig the-Plaintiff's Spectacles ; and a Cuſtom plead- 
ed, that if any make and expoſe to Sale iſ and 
unſerviceable Goods, that the chief Officers of the Company have uſed 
to ſeize them and carry them to Guildhall, and impanel a Jury, and 
if they find them ill to break _ ; a good 22 Skinner 55. Tiga 
- — + - A Cu that none trade in a Town be- 
3 b ges erſons free of the Gilda Mercatoria. Q. if 
| | good in any Place except London. 2 Salk. 203. 
In London. . © See the Difference as to ſuch a Cuſtom between D 
| 'Lomaon- and) other Cities. 2 Salk. 204. 
A Grant of Gildam Antiently the King's Grant to have Gildam Mer- E 
Mercator iam. catoriam, made the Town a Corporation. 2 Salk. 


204. ; 


pay 1 o 


By whom the Ain = This Action ought to have been brought by F 


# 


to be brought. the Guild or Corporation. Bid. 
a 
Cuſtoms. —— 


whereof the Law takes Notice, and ſpecial Cuſtoms 
which muſt be pleaded. Yide 2 Salk. 184, 243. 


Of Merchants, Cuſtom of Merchants where to be ſet forth in H 


the pleadings. Carthew 83, 270. 
Of London, Cuſtom of London ought to be returned on an I 
Habeas Corpus. Carthew 71414. 
Cuſtom of London for a Tenant at Will above K 
40s. to have half a Year's Warning (and if under 
40s. a Quarter's Warning) is good and pleadable 
in Eje&ments. Comberb. 384. : He 
Cuſtom of London re- A Freeman of London having one Daughter and L. 
_ to Freemen's E- ſeveral Grandchildren by her, deviſed his Perſonal 
Eſtate to-pay Debts and Legacies, 'and afterwards 
what remained to be ſold, . and the Intereſt of the Money to be paid 
to his ſaid Grand-Children Share and Share alike till of Age, but 
did not diſpoſe the Principal Sum, which the Daughter and her Huſ- 
band claim by their Bill. Mod. Caſes, argued and decreed in the High 
Court of Chancery, 57, 58. | ; 


Cuſtom of London, 


. wWbho dies inteſtate, was within the Cuſtom, and 
oh not liable to a Diſtribution upon the Statute before 
du | I Face 2. Skinner 26,227, > 17: 1 
The Lord Mayor is By Cuſtom in the City of London, the Lord N 
Chancellor Mayor is Chancellor, uy may call Cauſes before 


him 


4 


See the Difference between general Cuſtoms, G 


Abe dead Man's Part of a Citizen of London, M 


» 
* 


5 


I 


519” 
8 of the Sheriffs Court, and rule them according to Equity 4 
this Cuſtom held good upon a ſpecial Return of it, R ie. E 


A here in London one Sheriff is Party in Inte- ol Le 
reſt, the Venire goes to the other, and the Court Bader 0e Sul | 
takes judicial Notice how _ Sheriffs are in eacly (fa eee eve 
County: Skin. 103. NEN © ; hoog et 32 


B "The Plaintiff declares, that b 7 Cuſtom within Citi 2 London ad- 


London, if any gives 2 Bill for nent of a Sum 198 ill 

of Money, c. that he ſhould be und. Gr. ang 
ſhews a Note in which, c. The Defendant demurred to the Dectues: 
tion; i on the Cuſtom was adjud as to be ill, and not like to a Cu- 


+a & *# «4 © 


a Shin. 600. 


. 3 
| b D The Court of Aldermen —— neither Jorifdietion The like. 


over the Lights, Gutters or other Eaſements in the 
City of London, either by the Common Law or by 
the Statutes he rebuilding the City. id. 


E The Cuſtom of the City of London is, that What allowed to prove 


there ought to be Warning given for the Space of the Cuſtom of London te- 
half a Year, when the Houſe is of ſuch a Rent, 8 70 Kent. 

and by the Space of a Quarter of a Year where it 

is under ſuch a Rent; and an ancient Book in French, where ſuch 


Cuſtoms was regiſter'd, was produced, and allowed to prove the Cu- 


ſtom ; but whether the Cuſtom gave the Party an Intereſt, or only en- 


titled him to an Action, Quere. Skin. 6499. E 9155 
F The Cuſtoms of the Univerſities are confirmed cuſtoms of the Univer- 


by Act of Parliament. Paſch. 23 Car. B. R. | fries confirmed by AR 


G A ͤCuſtom to take Apprentices lies in the Slet Cuſtom to take Ap- 


only without the Deber. 1 Lev. 12. | = +4 in the Soles 


H _ A Cuffoin touching Eccleſiaſtical Matters triable Concerning Eccle6atti- | 


at the Conmmon Law, and not in the Eccleſiaſtical cal Matters triable at 

Courts. 2 Lev. 187. Common Law. 
ACuſtom for all Free-Tenants nd Inhabitants - Cuſtom for all the Fee- 

of a Corporation, good; but for all the Inhabitants, Tongs, If 2 Coe th 


ood; fi 
ill. Idem 253. | — 1 ane; ill. 


K MWhere one Thing may be claimed by ſeveral Tho! ſeveral Perſons 


Perſons by Cuſtom and Preſcription, and the Cu- ae Thing ek 


{tom and Preſcription might be well commenced. ſtom may be Vell com- 
1 Saund. 351, 352, 353- __ 


L It two Perſons be * in Arrear upon an By the Cuſtom of Mer- 


Account grounded upon the Cuſtom of Merchants, err 
any one of them may be charged to pay the an Account, bothof them 
whole Sum that both of chem were found to be in are liable a 
Arrear upon the Account; ; 9 this is by the Cu- 

ſtom 


ol 


folan (3 ſeparalem paſiu- 
ram, Ee 
Wo 
i by Abe: 


5 * lere 
+» * iS 4% 1 


Cuſtom in Copybold- 
oh and P Wee. ff in. 


An E 1 and 
abi- # 


tants of a Pariſhtodance-, the Plaintiff's Land, omni te 


8 for Iahab 


uponthePlainti band. 


$220) 23; to 12 


Cuſtom ths Inhabi- 


tants to preſcribe for 
Common, void. 


Cuſtom to pay a Year 8 
Value for a Fine for Co- 
py hold Land. 


Customs unreaſonable, 
not to be r 


Merchants 26 fs. 1650. B. & viz) Turo Ferſons thidt de 
a ſoin Trede betwixt tem far it is intended 
uber in + 


are each of them 
doi 212015 7. 


of Trade for what his Partner 
ftw A 


A\Euttoin to have falam &. Yfepuralen 
hath beenfarmerly . whether noo oe — 
but it is now held” to be good, herauſe She 2 


the Soil aden N Err for it. h 


12 6.30 37, 
4 Cuſtom laid in Co Ge and ze. B 
ve ſolam G. 4 1 


tion in Frecholders to 
K 1 Leu. 268. 7x 


the Inhabitants to Haber 0 
Inn, for 
tis necefſity For — 


Cuſtom for 


Recreation; and g 00d; 7 


: Inhabitants to thi their — 1 Leu. 177 
2 Cuſtom for Inhabitants of a Vill to ive D 
for Common, is illegal and void. - "Go. Bl S 1 


ph. 25..43694 :--''- uy 
Cuſtom to pay a Year's Value for a Fila Abr E 


Copyhold. Land, is good, tho? n that the 


Value is uncertain. 3 Lev. 255. 
Cuſtoms ought be laid in the Land, and ought F 


to be reaſonable; for thoſe which are unreaſonable, 


are not good, nor to be allowed. For the Com- 


-- 


houſe, held 

Cuſtoms _ 8 

mon Right, and Rule of 

the Law, held ns 
2 to preſe t 


aDeviſ "Aliens 
nts and Sütten 


ders, Oc. at the next 
Court, - or to be void, 
held a good Cuſtom. 


"Fot «common Bake | 
held good. 


mon Law is 1 upon Reaſon, and allows 
not unreaſonable Things. 6 Rep. 60. 

A Cuſtom for a common Bakehouſe in a Town, G 
8 Rep. 125. 6. 
Several Cuſtoms againſt common Right, and H 
the Rules of the _ yet held good. 8 Rep. 126, 


127. 


ICutom, That if any Tenant of the Manor of I 
Port-Cheſter deviſes by his Will, or aliens, or en- 
feoffs, or makes a Surrender of any of his Lands 
held of that Manor, that if the ſame be not pre- 


ſented at ſome Court held for the {aid Manor with- 


in a Year after ſuch Alienation, or at the next Court holden after the 
Year, then ſuch Alienation, Gr. ſhould be void ; this was adjudged a 
"Cuſtom, more eſpecially conſidering chat it was a Port- Town. 


Yo. E 


Action lies upon the 


Cuftom of Briftol, upon 
2 Eonceſſit fotvere, hat 


ſo it is by the Cuſtom of London. 


l. 668, Þh 25. 669. 


By a Cuſtom of the City of Briſtol, an Action K 
that is brought againſt one upon a bare Promiſe of 

the | at = would pay the Money, or upon 
a Concelſ ſolvere, is maintainable there ; and 
This may be thought reaſonable 


there, in regard of a ready Way uſed in bargaining and commercing 


one with anothor. 
3 


vy 


V4 


$23 


am for Goods 
een at (4s Pre. I. 


A y a Cuſm uſed at Sea, : He ooch in a Sur. [2þ 
which.ore er n le 5 ot wo be taken o 


of the; Ship, before ne ph 
ed for Prize in the Court. miralty. Tor, — the Ship be con- 
22 l oo call Wat Goods are Prize Goods, tho 
J 
B A LIE to cha a 9 ary Prebendary Void Cuſtom. - 


Wender is _ 10 1] ori 


C- 


who upon the Death of | 
be hood bs is void. Sli. * W: 
C A Calas laid forty Years and. ore, may be Time immemorial. 
Time out of Mind. bid. 109. 


In Bar of tho. Avgwry in 4 Replevi 1025. Sufficient Certainty i 
hold pleaded and a q<- I laid, 225 a Cuſtom pleaded, 
| Perſons qua 4 a faret, &c. to a Sol- 
veret Or uſa conſuevit „5 mis riorum ſummam quant” terre 


Lhe torn e 


: ns: ae it was demurred, and it 
was adjudged: — m, 45 re a ſufficient Certainty; 
but for the _— ay py N. . Cuſtom in e „ quere. Skin. 251. 
A Cuſtom to two Years Rent Parte P Gan 
5 mittance to a Copyhold, is good, for . wr Copy- 
1 ſhew the Rent. Skin. 248. 
Jf the Lord upon the Admittance of 2 
11 demands more for a Fine than he ans 
| ſhall not have Judgment for as much as is due, and be barred for the 
Reſidue ; but if he has entyed, his Entry is tortious, and he ſhall make 
_, kis Damand o now. Ibid, 249. 1 
Cuſtom that the Tenants of a Manor ought . Cuſtom to. chuſe = 
24 chuſe a Beadle to collect the Amerciaments, and 
that the Tenants ſhall be reſponſible for him is a 
good Cuſtom. Bid. : 
HA Cuſtom to forfeit a pphold for Nor-pay- To foekit 2 Copy- 
ment of a Fine, ought go be alledged, for it is not bold 
de communi jure; that Refuſal is a Forfeiture, for 
in ſome Places the Lord ſhall ſeize rantum quouſque. 


Ibid. 250. 
Nn Replevin the Defendant makes Conuzance as Bailiff to T. R. &c. 


and ſhews a Cuſtom within the Manor for the Jury to ele& one of the 
Reſiants to ſerve the Office of Conſtable for a Year, +, chuſe a Conſtable. 
and aid that they elected ſuch a one to be Conſta- e 

ble for the Year enſuing, and to take the Qath,: © - © © r 

under the Penalty of 40s. and at the next Court 
it was preſented that he did not take the Oath; and 
for this 405. a Diſtreſs was taken, &c. T Phin- 
tiff demurred to this Avowry aud der . fakt © 
of a Cuſtom to diſtrain; and for want of gps 
of Notice, the Avowry was held to be ill. Bid. 


* 


The like. 


And to diſtmin fo: 
not taking the Oath. 


— —— Aꝗ oo Ro — 
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Where the Cuſtom to to 3 


be Ulledged. 


1 S 


Of pleading Cuſtoms. 


© Where rriable. , 


A Cuſtom to have a 
Ferry | 5 


J0 be ad of 
Tithes, ill. A 


To elect a Conſtable. 


A Cuſtom againſt the 
sg 7 


Where good: and where 
not. ; 


Concerni ng Amer- 
ciaments. 


Cuſloim. 

Indittment for not taking the. Outh of a'Coriſta- A 

m N duly elected b the iche Mayor, &-c. ſeemed 
be ill, Schedule no "Cult uſtom — "Preſcription t to 

E was alledged. Skin. 669. 

A Cuſtom, rho? apparently ſubſe gent. bs: "ano- B 
ther, may be alſo laid Time out of ind, for Cu- 
ſtoms are.not coeval. '3-Salk: 293. 1 

here Cuſtoms have been Wel pleaded, and C 
where not. 3 Salk. 112, 113. Cafthew 193. 

Ok oo and Petty Cuſtoms,” What they are, D 

Salk. 3 
2 "Trio at Law end not in the Spirinual Curt E 
Cutbes 33. 

Frauds therein, 155 tried. Mod. Caſes adjude: F 
ed in the"King's Bench 99. 

A Ciiffom for the inhabitants of an ancient G 
Meffuage within 2 Vill to have free Paſſage over a 
Ferry, is good. Combe#b. 10. 

Cuſtom of a Hundred to be diſcharged of T ithes H 
of Herbage, is ill. Comberb. 403, 414. 

A Special Cuſtom of a Corporation for eleding I 
a Conſtable, is good. Vid. 416. 

Quere, Whether an anitiont Cuſtom may be L 

inſt the King's Charter. Mod. Caſes ad- 


aged in the Court of Ling s Bench 291, 292. 


Cuffoms, what are . or not, and how to be K 
pleaded, Ger. Vide Ibid. 297 to 302. Cro. Car. 347. 
65. 196. 259, 260. 

Mhere an Amerciament is diſcretionary, tis to L 
be affeered, but not if it be aſcertained by Cuſtom. 
Mod. Caſes — in the Court of Ling s Bench 


301. oy 


Cuſtoms due to the King . 


What Cuſtoms are due 


to the King by Inheri- 
tance. 


HAT Manner of Duties, Cuſtoms and 
Subſidies are, and their Griginal; what 
Cuſtoms are due to the Crown by In- 
heritance for Merchandize, and what 
are due of Common Right, and not by Benevo- 

3 lence. 


Cuſloms dae to the King. 523 
lence, or Act of Parliament; and when the Petit When the Petit Cu- 
and new Cuſtoms payable by Merchant-Strangers foms began. 
began, and how Priſage of Wines is due; ſee Da- 

_ vis's Rep. 8, 9, io, 6. | 

A wa 5 Cuſtume Antique, for Wool, 2 C ſhe, 2 
Woolfels, and Leather, were gran Fr 

ment to King Edward 4 Faſt, in "hs eg Vow LY | 

of his Reign, and was no Duty at the Common 

Law. Vaugb. 3 161, 162, 163. 5 | 

B Concerning everal Cuſtoms velating! to Tithes. See Cro. Car. 11 2, 

237, 339, 403, 404. 


Cuſtos Bꝛebium. 


C F \Uſtos Brevium is the Chief Omcer helong- ,.._ 
{ | ing to the Court of Common Pleas oz © en what 
— Bing's Bench, whoſe Office is to re⸗ a | 
ceive and 105 all the Weits, and to put them on the Files, every 
Reto2n by ftſelf ; and at the End of every Term to receive of 
the othonotaties all the Recozds of Niſi Prius, called the Poſtea. 
The Cuſtos Brevium alſo makes Entry of TWeits of Covenant, and 
the Eqncomd Upon edery Fine; and makes put Exemplifications 
anv Copies of all the ng and Becozds in his Dffice, and of 
all the Fines levied The Parts of the Fines, after they are in- 
groffed, ate Wege between the Cuſtos Brevium and the Chirogra- 
pher ; whereo the Chirographer always keeps the Writ of Cove- 
nant and the Note; the Cuſtos Brevium keeps the Concoad, and the 
Foot of the Fine, upon which Foot the Chirographer cauſes the 
— Pooclamatfons to be invozſed when they are all pꝛoclaimed. 

D No Clerk ought to be admitted into the Office of No Clerk ” be ad- 
the Cuſtos Brevium of B. R. without the Conſent of ef Cyftes Brevium, * 
the Lord Chief Juſtice firſt obtained : And thoſe out the Conſent of the 
that are admitted ought to be choſen out of the beſt Lord Chief Julkice. 
Clerks in the King's Bench Office. Per Roll. Chief Juſtice, 1655. For 
the Lord Chief Juſtice hath a Superintendent Power over all the Of- 
fices and Officers belonging to this Court, for the better Regulation of 
them, in order to the readier Adminiſtration of Juſtice : And the Court 
has a Power to order Matters between Attorneys and their Clerks; At- 
torneys being Miniſters of the Court: 


6 P 


Damage 


| 

4 

I} 

| 4 ; 
4 


— 
2 — 
Ku 


— 


Damage Featant. 


Abowv. 
Diſtrels. 
Juſtification. 

Plea and Pleading. 
Tender. | 


Amage Feaſant is when a Stranger's A 
Cattle are in another Man's G2ound, 
without the lawful Authoztty o2 Licence 
bl the Owner of the G2ound, and they 
do there feed, tread down, and ſpoil the Cozn, G2aſs, &c. in which 


See 


Damage Feaſant, what. 


Caſe the Owner of the Land may diſtrein and impound them. 


For what Horſes tied PHoꝛſeg in a Plough or Cart may be ſevered from B 
to a Flough or Cart mY thence and diſtreined for Damage Feaſant, but it 
wh. cannot be in the Caſe of a Rent-Service. Cyo. El. 8. 

3 . 6. | oy 
: Goods ſold in 22 4 An Ox-hide 3 into the Market and ſold, C 
CREE cannot be diſtreined Damage Feaſant. Cro. EL 628. 

Diſtreſs. for Damage Ik one comes to diſtrein Damage Feaſant, and D 
Feaſant can be no where ſeize the Cattle, and the Owner drives them out, 
bur upon the Land: ' he cannot diſtrein them Damage Feaſant, but is put 
to his Action of Treſpaſs; for the Cattle ought to be actually upon 
the Land Damage Feaſant at the AW of —1 Diſtreſs. 9 Rep. 22. 4. - 
7 here Cattle are diſtreined Damage Feaſan 
— >a 3 Amends cannot be tendred to a Bailiff ; for © 
Bailiff, cannot deliver the Diſtreſs when once taken, nei- 

ther can he demand Rent upon a Condition of Re- 
entry. 5 Rep. 76. | 

How to plead Poſſeſ- In Treſpaſs, the Defendant pleads, That he was F 
hon of a Term for Years. poſſeſsd of Black-Acre, pro Termino diverſorum An- 

Plaintiff demurrs, be- 79719 adtuno S. adbuc ventur' ; and that being ſo 
cauſe the Commence- poſſeſs'd, the Plaintiffs Cattle were doing Damage, 
ment of the Term was and he diſtrained them Damage Feaſant: The Plain- 
ow let forth. tiff demurs, and ſhews for Cauſe, That the De- 

fendant did not ſet forth the Commencement of 
the Term: For regularly where a Man in pleading makes a Title to 
a particular Eſtate, he muſt ſhew the particular Time of the Com- 

. 2 mencement 


* 


Damages. 72 
mencement of his Title, that the Plaintiff may reply to it: But 
Curiam. The Plea is good upon this Difference, * , 400 
Where the Plaintiff brings an Action for Land, or Which ought to be in 
doing of Treſpaſs upon Land, he is ſuppoſed to pleading * 
be in Poſſeſſion: But if he will juſtify b Virtue © | 
of any particular Eftate, he — ſhew the Com- Where a Plaintiff 
mencement of that Eſtate; and then ſuch Pleading angie TreſpaG, be is 
as here will not be good. But when the Matter is feen. 
collateral to the- Title of the Land, and for any gut if he wil juſtify 
Thing which appears in the Declaration the Title by Virtue of — 
may not come in Queſtion, ſuch a Juſtification as _ LS he muſt 
this will be good. In this Caſe, no Man can tell! 
what the Plaintiff will reply; it is like the Caſe of But where the Matter 
Inducements to Actions, which do not require ſuch e Tale the Title 
Certainty as. is neceſſary in other Caſes. 2 Mod. the Caſe of an Induce- 
„ 5 5 6 | 
A But in Lutw. 1492. it was adjudged, That the How Foſſſſonatus fut 
Pleading of Poſſefſionatus fitit was not good, it be- mult be pleaded. 
ing in Bar: And this was adjudged againſt the Caſes 
above, of 2 Mod. 70..and Skhevil & Averies Caſe. 
Cro. Car. 138. Ideo quere. , 
B On a Nonſuit in N the Omiſſion of the Omiſſion of the Jury 
to find Damages and tax Coſts, may be ſup- to be ſupplied. 
ply'd by a Writ of Inquiry. Comber. 11. 


Damages. 


Coſts. 
See ) Judgments. 
Trials. 
Verdict. 


C \ Amages are a Recompence given by a Ju⸗ 
ry to the Plaintiff, fo2 the Wrong done P25 what. 
to him by the Defendant. Co. Lit. 257. a. | 


D : Where the FRY wa have no more Coſts i Where Phintif ſhall 
than Damages, unleſs the Jury finds more than Bus 29 more Colts than 
40 f. in Actions of Treſpaſs, and Actions upon the _ . 5 9 30 


Caſe for Words. See Title Coſts. 
Damages 


526 


There ought to be n6 
Damages for what is not 


contdin*d in the | 


ration, not fot whit is 
immaterially alledged or 


againſt Law. 


not repair any one for ſuch 
for, and in ſuch Manner as the 
Mati what is his Right, 
Way how to recover one's Riglit if it be detained. 1 
| ＋ 2 for which ati Action is brought R 
not ſeveral Treſpaſſes, there ought 
againſt the De- 
fendant. Mich. 21 Car. B. R. For the Treſpaſs 
n 
ſhall not be ſaid to be ſeveral Damages, and ſo ought not to be divided. 


Sit John Heydon's Caſe. 


only {hew every 


Whete the Treats , CODere 2 
is entire, there BY is entire, an 


not to be ſeveral 


mages. 


In Treſpaſs ſeveral 
Defendants plead ſeve- 
rally, and are all found 
guilty ; how Damages 
muſt be aſſeſs d. 


How where in Treſ- 
paſs againſt two, the Ju- 
ry finds one guilty at 
one Time, and the other 
at another. 


In Treſpaſs againſt 
two Defendants, one ap- 
pears, pleads, is found 
guilty, and Damages a- 

inf him. Afterwards 
the other is found guil- 
ty: He ſhall be charged 
with the Damages taxed 
by the firſt Inqueſt. 


made joint by his Writ and 


* 5 . * = 
1 * - w-Y * 
3 8 
= a = N 
. wy , . . 
— 
* 2 
* 5 -— 
! ” * m. y 


Damien ought not to be given fot that which A 


Law ; biit only for that which is materially 
ledged, and 1 


21 Cay. B. R. & 23 Car. B. N. For the Law wi 


directs; for the Law doth not 
but doth alſo point out the 


not to be ſeveral Damages given 


being but one, the Damages growing thereupo 


11 Rep. 5. 6. 
In Treſpaſs 
plead Not guilty ſeverally; the Jury finds them 
all . uy 6 The Jury muſt aſſeſs the Damages 
jointly, becauſe it 1s but one entire Treſpaſs, and 
ſo 0 o made by the Plaintiffs Writ and Count. 
Bid. 


is not cofſtaifſed in the Plaintiffs Dechration; fler 
for that which is immaterially alledg'd, ot againſt 


N at- 
forth in the Declatation. Hil, 


Dama 3 to him, as he complains not 


againſt divers Defendatits, they C 


But if in Treſpaſs againſt two, the Jury finds one D 


guilty at one Time, and the other at another, there 
ſeveral Damages may be aſſeſſed; but if the Plain- 
tiff himſelf confeſs that they committed the Treſ- 
paſs ſeverally, there the Writ ſhall abate. Bid. 


Jn Treſpaſs againſt two, one appears, againſt E 


ay 3 2 — then x pleads, and 
is found guilty, 2 s againſt him; after- 
wards the other comes and W and is found 
guilty ; the Defendant who pleaded laſt ſhall be 
charged with the Damages taxed by the firſt In- 
queſt ; for the Treſpaſs which the Plaintiff had 
and made to be at one Time, can- 


not be ſevered by ne Jury, if they find the Treſpaſs to be committed 


all at one Time. 


Where two Treſpaſſes 
are found ſeverally, the 
Damages may be ſeve- 
ral; and if an Action 
be brought againſt three 
and two only are foun 
guilty, yet the Damages 
may be entire. 


Ibid. 
Where one joint Action of Treſpaſs is brought F 


for two ſeveral Treſpaſſes, and the Treſpaſſes are 
found ſeverally, the Damages may be ſeveral ; for 
the Damages are to be according to the finding 
of the Jury: But if one Action of Treſpaſs be 
brought againſt three Treſpaſſers, and two of the 
Treſpaſlers __ whom the Action is brought 


be found guilty, and the third is found not guilty, there the Damages 


may notwithſtanding be entire. | 
paſs is but one joint Treſpaſs, tho* the Action be brought ag 


Mich. 22 Car. B. R. For the Trel- 


ivers 


inſt 


divers Perſons; but in the former Caſe there are ſeveral Treſpaſſes 
found, and ſo the Damages may be ſeveral, tho' the Action be a joint 


A Fk an Action of Treſpaſs be brought againſt two . 
Defendants, and one o them is — "Tallty by DO Gt 
himſelf, and the other by himſelf, and Damages Damages, yer the Colts 

are ſeverally aſſeſſed, yet the Coſts ſhall be jointly ſhall be jointly tax d. 
tax'd. thy Leh Caſe. 10 Rep. 117. 4. | 
In Treſpaſs and Aſſault and Battery againſt two, In Treſpaſs againſt 
if one pleads to Iflue and the other demurs, yet the * N * 1 
Damages ſhall be aſſeſſed entirely 3 ainſt both of mur vet tie her — 
th * 2 Saund. 26 on, ſhall be entire. 8 

e und. 26. . ; 
In an Action in which Damages are to be re- pere ; 
covered, the Damages are diviſi ble: 2 Saund. 379. divilile. n 

D Ik a Declaration be in Caſe or Treſpaſs, G. 4 Damages and Cofts 

damnum 20 J. and the Jury find 20 |, Damages, amount i0 ol. the Judg- 

and the Maſter taxeth 10 Colt, which makes ment is entered as of 


- $4 mages only; yet well 
30 4. and upon entring up of the Judgment it is — 


enough, becauſe the Jury have found 
no more Damages than the Plaintiff declared for ; the other is Encreaſe 


E Double Damages given for one and the ſame _ 
relpals, are not well given. Mich. 22 Car. B. K. one Feat Damages fo 


F In an Aſſize the Jury ought to give Damages How the Jury ought 
for the Value of the Larid to the Time of the Re- A4 ef Lan pea 
* Covery pending the Suit, becauſe there is no Re- 
medy over to recover the Damages ; (becauſe there the Land itſelf is 
recovered) but in Ejectione firme, the Poſſeſſion is only recove red ; 
but ſmall Damages are to be given.  Paſch. 23 Car. B. For there 
either the Plaintiff or Leſſor _ bring an Action of Treſpaſs and re- 


cover the mefne Profits from the ime of the Demiſe laid in the Decla- 


ration. 
G Apon a Demurrer to Evidence the Court 
did direct the Jury, who ſhould have tried the Iſ- RN 7 — 


ſue, if the Demurrer had not been, to find Dama- directed to find Dama- 


Ses for the Plaintiff, if upon arguing the Demur- oy 232 2 


rer the Court ſhould give Judgment for him. Paſch. Judgment for him. 
23 Car. B. R. For the jur may conſider of the 5 
Matter of Fact which ſhould have been tryed, if the Evidence had 
not been demurred unto, notwithſtanding the Demurrer, which onl y 


concerns the Matter in Law; and may find Damages accordingly. Cb. 


Car. 143. | 
6Q Where 


128 

Where Damages ar 
found ſevetfallß, the 
Plaintiff may relinquiſh 
Part, and enter Judg- 


wet forthe l. 


The Jury find more 
Damages than the Plain- 
tiff declares fox : The 
Plaintiff at the Day in 
m_ _ the Sut- 
us and prays judgment 
for the with Encreaſe 
of Coſts, and had ir; 
And upon 2 Writ of 
Error, tho the Hama- 
ges and Coſts amounted 
to more than was laid 
in the Declaration, yet 
the Judgment was af- 
ixmed. ge 


within the Word 


Damages; but the Court notw 


9 


Where Damages are found ſeverally, the Plain- A 
tiff may relinquiſh Part of the Damages, and enter 
his Judgment for the reſt. Hill. 33 Car. B. R. But 
where the Damages are entire he may do it with- 
out Leave of the Court. Paſch. 24 Car. B. R. and 
2 e 

In Treſpaſs the Plaintiff declares ad dammum 40 l. 
the Jury find 49 f Damages, ang 20 4. Colts . 
whereupon at the Day in Bank the Plaintiff remits 
31 Par ofthe 491. aſllled by te Jury for bi 
mages, and prayed Judgment for the 46 L. with 
Encreaſe of Coſts ; and he had 9 J. de incremento . 
added by the Court, which in toto amounted to 
50 4 Ser had his Judgment accordingly : And up- 
on a Writ of Error it was inſiſted upon for Error, 
that the Damages and Coſts together amounted to 


more than the Damages alledged in the Declara- 
tion, and that miſa G. cuflagia were included 
ſtanding afhrmed 


the Judgment, which Yee at large Pilfold's Caſe. 10 Rep. 199. 5. 110. 


The Judges of infe- 


rior Courts may execute 


Writs of Enquiry of Court, may 
Court there. 


Damages. 


"Oy Caſes greater 
Cofts may be given than 


are laid in the Declara- 
tion. 5 


in the Marſhal's Court, er any 


A türit bf Enquiry of Damages in a Cauſe tried C 
| ny other inferior 
be executed by the Judges in the 


Seater Cofts may be given in ſome Caſes than D 
the Damages lid in the Declaration. Trin. 24 Car. 
B. R. For the Plaintiff's Declaration is only for 
the Damages due unto him, by Reafon of the In- 


jury done him by the Defendant ; but the Coſts are given in Reſpect 
of the Plaintiff's Expences in the Suit to recover the Damages 


Which may perchanee 


Defendant. 


In Maihem the Court 
may encreaſe Damages 


upon a View. 


In Replevin and ſpe- 
cial Verdict, Coſts and 
Damages ſhall be given 
as the Iſſue ſhall be found 


on the Determination of 


the Matter in Law. . 


If Plaintiff becomes 
nonſuit for Want of a 
Replication, he ſhall 
pay Coſts for falle Vexa- 
tion for the Defendant. 


Law. : 


far more than his Damages ſuffered. by the 


In Cafe of Maihem the Court may upon a View E 
of the Fact encreaſe the Damages given by the Jux , 
if they think fit. Larcb 223. I Leon. 139. TSS. 

In a Replevin brought, and a ſpecial Verdict F 
thereupon found, Coſts and Damages ſhalt be 
given on either Side, according as the Iſſue fhall 
be found upon the Determination of the Matter in 


It an Action be. brought, and the Defendant G 
pleads, and gives a Rule for the Plaintiff to reply 
to his Plea, and the Plaintiff will not reply to tle 
Defendant's Plea, but becomes nonſuit for Want of 


Replication, he ſhalt pay the Defendant Cofts for 
his falſe Vexation of him, by the Statute oh Fart 3. and upon very. 
good Reaſon; for it ſhall be intended, that if he had aſs 
of Action againſt the Defendant, he would not 
but would have gone to a Trial. 


4 


had good-Ca 
have become nonſuit, 


Where 


A 


Damages. -- 
Where the Iſſue is enter'd, then after one De- When the Deen 


fault made by the Plaintiff, the Defendant may 2 Rule tot 
give a Rule to try it by Proviſo, and he may then the Iſſue by Froviſo. 


make up the Record, and try it as if the Plaintiff 


| had ed of his own Inclinations : ; and fuch Trial is ſaid to be a 


Trial by Proviſo, becauſe in the Writ of Di 


iſtringas Juratorum there 


is included this Clauſe, NN femper quod fr duo brevia tibi venerint 
unum amen e 


B . Then a Judgment is given by Default in an 1. 


C. 


i 


D 


cannot aſſeſs Damages 


Action of Debt, then th the 5 doth ec the Peta 0 wen 
Damages, and not ury. Mich. 1649. ot Debt, the Court 
For there is no Iſſue ries b the Jury, and fo the ſelſes the Damages 
aint yet it is not Reaſon but that the Plaintiff 
_ "which are in —_ — my the Defen- 

ring a Judgment by Default to be againſt him. 

8 bt upon a Bill — if the Plaintiff f Damotive to be 

bad judgment by Default or Co lion, the Courfe taxed when the Plaintiff 
ef B. R. and 0 B. is to tax the Damages occafione un 3 
detentionis debiti, as well as the Cofts of Suit, if the 
Plaintiff aflent 5 but if the Plaintiff will not affent, he ſhall have a 
Writ of Enquiry of Damages orcaſſone detention debiti ill, if he be 
minded; but it is in the Election of the Plaintiff and not of the De- 
fendant, and the Intereſt may be included in the Damages. 2 Sæund. 


107. 
3 againſt di- 


ſhould have his — 


Ir an Afton of Treſpaſs be broughtt Is Treats fee 


vers Perfons, and ſome of them plead to Iffue, and feveral, If foitic plead t. 


E 


others do not, and the Iſſue is found for the Plain- 
tiff, the Jury ſhall aſſeſs Damages as well u = the 
Hue, as upon the Enquiry of 29 Mic 1649. 
R. & For the Treſpaſs is found and confeſſed, 


Iſtue, and others not, 

it be found for the Plain- 
tiff, the Jury ſhall aſſeſs 
Damages both upon the 
Ifthe and Win of En- 


that the Plaintiff was damnified fo much by Reaſon __- 
thereof. 


Where the Jury that tries the Iffue ought to en- where the t 
quire of Bs avon the Demurrer atfo. 2 Saund. enquiee of Damages . 


26. | on a Demurres. 


F * 2 Judgment is entered up only for Da- Where a Judgment is 


G 


and it is not expreſſed to be tam pro damnis 55 ir 1 Ot 


_ 8 1 s, this is errorſeous; for 
* the Record for what the Dama ges are aſſeſſed, 
as it o to x. oy . 1649. 31 Jan. B. S. For Records ought to be 
certain, and not ambiguous, whereby either the Court may be in- 
veigled, or any Pa Treijadiced thereby. = 
2 0 of in R rler and 2 "ry gre en ail ki Regen and 
45 enſſu partium, that is, ent of the C0 0 K 
if they are taxed or, the Plaintiff, and of „ 
ay jo hugh _ they were taxed for the Avowant. By Woodward 
. Hull. 7649. 4 Feb. F. & Qn. ante Title Auowzy. 


Alſo 


—_ 


530 Damages. | 


, In all other Actions Allo in all other Actions where Coſts are given A 
len? of che Plaintiff - they are given ex aſſenſu of the Plaintiff, CE; "IS, 


How the Judgment is  {@TUhere Coſts are taxed after a Verdict, it is ſaid B 
when Colts are raxec at” in the Judgment ex aſſenſu quer. de incremento all- 
not. : judicat, Where it is not after a Verdict it is only 

ſaid ex afſenſu ſuo adjudicat. 2 Cro. 587. 

Where a Man admit- hen one ſues in Jon auperis, if the Cauſe C 
ted to ſue in forma pau- goes againit him, yet he ſhall pay no Coſts, if he 
pers al pay not were admitted to {ue in forma pauperis, before the 

ws Suit began; for it ſhall be intended by his Admiſ- 
ſion to ſue in forma pauperis before his Suit commenced, that he was not 
able to pay Coſts ; but if he were admitted to ſue in forma pauperis, 
pendente lite, that is, whilſt the Suit depended, he ſhall pay Coſts; for 
it may be he was able to pay Coſts when he began his Suit, and Coſts 
have Relation to the whole Cit. See the Statute of 23 H. 8. cap. 15. 
By Rolle Chief Juſtice, who ſaid, It had been ſo (antiently) hel and 
ruled, 16 Nov. 1650. B. & But Quere what Coſts, whether the Coſts 
of the whole Suit, or only with Relation from the Time he commenced - 
his Suit, to the Time he was admitted to ſue in 722 2 | 

wh In a Writ of Dower, if the Plaintiff recover, D 
tax Damages in a Will and yet doth not defire a Writ of Enquiry of Da- 

of Dower. mages to recover the. Damages, the Court may tax 
| ; the Damages, 5 Feb. 1650. B. S. To avoid Charges, 

and this is in Favour of Dower. & I 

Where the Court may The Court may encreaſe the Damages which are E 
encreaſe the Damages found by the Jury, upon a Writ. of Enquiry of 
jur are found by the Damages, in an Action of Aſſault, Battery and 

£ Wounding, if they ſee Cauſe upon the View of the 
Party that was beaten and wounded. Trin. 1651. B. S. This was done 
in the Caſe of Davis Plaintift, and the Lord Foliot Defendant ; for of 
ſuch a Matter of Fact the Court is as well able to judge as a Jury, and 
ſhall be judged to be as indifferent betwixt, the Parties. See 520 2 © SR 
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The Court will not 
compel the Party that 
is nofiſuit to pay his 
Coits ; bur if he begin 
his Suit afreſh, they will 
ſtay his Proceedings till 
he has paid them. 


Tn like Manner, if the 
Plaintiff be nonſuit in 
C. B. and bring his Ac- 
tion again in B. K. 


The Court will not compel the Party that is F 
nonſuit in a Cauſe, to pay his Coſts upon the 
nonſuit; but if the Party will not pay them when 
they are taxed, and he commenceth his Suit again, 
this Court will ſtay his Proceedings in his Suit un- 
til he have paid them. Paſcb. 1652. B. S. For if 
they ſhould ſuffer it, this would encourage Men to 
be vexatious. Q. for the Practiſe is otherwiſe. 
Vide 8 & 9 V. 3. „ 8 

So likewiſe where a Plaintiff is nonſuited in the 
Common Pleas, and brings his Action again in this 
Court, this Court will ſtay the Proceedings here 


until the Coſts in the Common Pleas are paid; and 


the Common Pleas will do the ſame for this Court. 
4 5 8 Akter 


Damages. 


A - After Judgment is given in a Cauſe depending 


in this Court, this Court cannot make a Rule for 
the Payment of the Coſts Which were expended in 

| proſecuting the Suit. By Rolle Chief Juſtice, 1655 
B. S. For after Judgment the Parties are out of 
Court, for the Cauſe is determined, 

B Damages at the End of a Plea or Count mif- 
caſt to more than the Particulars amount, good 

after Verdict, if the Jury give no more than the 
Particulars amount to. 1 Lev. 59. | 

C Declaration 3 judicium &. debitum, 
omitting dampna; the Court gives Damages alſo 
as incident, and included in the perit judicium, but 
it is ill upon a ſpecial Demurrer, Id. 222, 273. 

D Chen Damages ſhall be in a Prohibition. 3 Lev. 


TE 
E 3 Double for ſuing in the Admiralty againſt the 
Statute. Idem 331115. 
F Foz Damages in Warrantia Charte. Id. 322. 
G UÜhere the Prayer of Damages is only Matter of 


Form. 1 Saund. 98. | 


the Matter of one Breach js comprehended under 
the other Breach, and Damages are aſſeſſed entirely, 
Judgment ſhall be ſtay'd. 1dem 154, 155. 
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I In an Action upon the Caſe, where Damages 

are to be recovered, the Damages are diviſible, and 
— be proportioned according to the Wrong. Ia. 
268. 


K Mhere the Plaintiff declared for procuring the 
Departure of his Apprentice, and for loſing of his 
Service per totum reſiduum Termini of his Appren- 
ticeſhip, and the Jury had aſſeſſed Damages gene- 

rally, Judgment was arreſted, for that it appeared 
that the ſaid Term was not expired. 2 Saund. 170, 
171. 

# "myere the Jury find the Iſſue for the Plaintiff, 
they ought to aſſeſs the Damages, altho* the Plain- 
tiff had alledged them in his Declaration. Bid. 


M And when Damages are aſſeſſed generally, it ſhall 
be intended that they were aſſeſſed according to 
the Declaration. Did. i 


N - That Damages ought to be taxed for the Time 
paſſed before the exhibiting the Bill or Writ only, 
and not until the Verdict — ö Ibid, 


H  CUhere two Breaches are aſſigned, and part of 
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After judgment given 
the . te — 
a Rule for Payment of 
Coſts expended in the 


Dama wrong caſt 
up in the Plea, good 


er Verdict. 


Tho? the Declaration 


concludes petit judicium 


G debitum, omitting 


dampna, yet the Court 
gives Damages. 


When Damages ſhall 
be in a Prohibition. 


© Where double for ſu- 
ing in the Admiralty. 


In Warrantia Charta. 


Where the Prayer of 


Damages is only Matter 
of Form. 


IF Damages are aſſeſ- 
ſed entirely, where two 
Breaches are aſſigned, and 
— of the one is compre- 

nded under the other, 
Judgment ſhall be ſtayed. 


Where Damages are 
diviſible in an Action on 


the Caſe. 


Plaintiff declared for 
procuring the Departure 
of his Apprentice, by 
which he loſt his Service 
all the Refidue of his 
Term, and the Jury aſ- 
ſeſſed Damages general- 
ly, and Judgment arreſt- 
ed becauſe the Term was 
not expired. 

If the Jury find for 


the Plaintiff, they muſt 


aſſeſs the Damages, tho? 
they are laid in the De- 
claration. 

And when Damages 
are generally aſſeſſed, ir 
ſhall be intended to be 
according to the Decla- 


rat ion. 


For what Time Dama- 
ges ought to be taxed. 


In 


| 


1 Sinai. 
n Derinue Qaiion « In, Petigze he Omiſion ef abe Malnerof the A 
. Ne KF Chaxters in 4þe edit. may che fappligd:by: a Writ 
may be ſupply/d by:Wrir . | & WED" er 
of Inquity. e RO of tEnquary. LS OLALLOS 1 . TO Itter; ? 111 
In an Attachment on a n an Attachment ona Prohibitien, Where Da- B 
Prohibition, if Damages Mages are den for the: Elaintiff, there che onght 
riff 8 to lay a Viſne whete the Suit in the celeſiaſtical 
byaViſe. Court as, othenwviſe the Want: of a Miiue hurts 
„pot Anse ee ot oo e e 
Where Damages ſhould At the Common Lay bafpre he Statute f Glon- C 


be recovered before the ＋ ae = 
Statute of Glouceſter. And ceſter, 6 E. I. cape I A Man ſhould not FeCOVET 


ereDamagedardCofts Damages in any teal Action, but ãn mind and per- 
feen ſonal Ring be Bold; bot der 40 I Cale 
Sms ire Man eder Damages be recovers fs 

Coſts alſo; and alſo in all Caſes where a Man either 
before or by the ſame Statute did not recover Damages; ſo after that 
Statute where another Statute in a new Caſe ſhall give Damages either 
fingle, double or treble, there the Plaintiff ſhall not recover Coſts, 
becauſe it is an Act of Creation which gives the Plaintiff a Recompence 
where he had none before; hut it is therwiſe where it is an a iditio- 
nal AQ, viz. by adding a greater Recompence and Satisfaction man 
was given before this Act. Pilfold's Caſe, 10 Reg. 110, 4. 00 
In an Action for Words By G n | Chief Juſtice, a Trial at the Bar 5 D 
ſpoken. at three ſeveral Hill. 1656, B. S. between Wood and Jobnſton, If an 
brechen Danse 6 Actign be brought for Wards ſpoken at three ſeve- 
the ſpeaking temat any ral Times, the Jury may give Damages for the 
one of thiole Times. ſpeaking of them at one of thoſe Times; for the 

Plaintiff may have three ſeveral Actions for them. 

In what real Actions Damages {ſhall be awarded in all Caſes where a E 
Damages and Coſts hal Man recoyers in an Aſſiae of Novel Diſſoiſin, an 

S. Aſſize of Mort anceſtor, and in Writs of Coſmnage, 

RE ns Aiel and Be{aiel ; he ſhall alſo with his Damages 

From what Time he recover his Coſts, But in none of theſe Actions 
ſhall Tecover his De. ſhall he recover Damages, but from the Death of 
1 his next immediate Anceſtor. 2 Inſf. 288. 

_ How Damages and Jn real Actions the Plaintiff doth not count ad F. 
Colts thall be regovered dampnum, becauſe it is uncertain to what: Sum the 

al Actions. R 

8 amages do amount unto, and therefore he ſhall 
recover them pending the Writ, and for Coſts he ſhall recover them 
for the Expences pending the Writ. Pilfold's Caſe, 10 Rep. 117. 4. 
But I conceive that he cannot recover them any other Way than by a 
Writ of Enquiry grounded upon this Judgment, 

How Damages muſt Where, Dama are found upon A No&anter G 
be levied uporr'a Ner- Writ, they muſt R be Diſtringas out of the 
"Mey Crown-Office. 5 W. & M. B. K. 

Where in Battery, Im- In Battery, Impriſonment, and taking of Goods, H 
ihres, e ye 5 againſt three Perſons. One commits the Battery, 
ſeverally guilty, And Ba- another, the Impriſonment, and the third takes the 
mages ſeverally; how Goods, all. at. one Fime. All are: guilty of: the. 
the Judgment ſhall be. Whole, and ſhall be charged with all the amages: 

5 Ar 3 


Sämages. $33 


Anif feveral: es had Been iveh tlie PH; tiff could have but 
one uf them, und he to Hake his Bleckion de melicribus" wy 115. 
* and Strides Cafe. 3 Lb. 324. 2 Title Coſfs. 


A e in ah Action of Trefpaſs Gly: Tiro-p ence 
/. Paihages were "given for taking and Aci dcn yp Tenet er 
of ten Sheep,” the Plaintiff after ita brings Frover Verdict and Judgment 


for them, and this Verdict in Trefpafs 5 pleaded wen in an Adtion of 
in Bir to him, ande udged, by three Judges 12 19 
Ge, Tt Tröver well lies; 85 


Y r the 5 fhall in- found, and why. 
1 tend that the ſecond was given only for the takirig 
; anf Ariving of kliem, not for the Value of them, 
B "Aran =o 9. 36. the'Caſe, the Ji find 
n 1 ©. ury ma n The Tu 
leſs Damages thin. the Plaititiff lay in N e find nlp tp 
tion, But they Ginnot find mote. than i laid # F 
Declaration: If they do, it is Error. For the Frm preſumes, That the 
Plaintiff doth beſt know how much he is damnified by the Defendant; 
and therefore, though it may be the Plaintiff will pretend he is more 
damnified than in Truth he 1s, as is often done; yet it ſhall not be 
reſumed, that the Plaintiff will fay he is leſs damnified by the Defen- 
ant thafi he is: And thetefore for the Jury to give mote Damag 10 
than the Plaintiff declares o be nnreafotiable. But the 
CE may releaſe nk Tx i Dirhages upon his entring up of his 
| gment, as it was done i 's Cafe. 10 Rep. 115, 116. And 
q | — will ſet all right again. if aliens 
3 C In Debt upon 4 Bond 2d dl 1 i the Jury The Court may give 
4 found 44 15 to 7 I. and the cremento ne 1 erotic 
came to 131. fo it was 31. more Hg he 4154 in his the Jury cannor. , 
Declaration, yet the Cotirt may 3 them. Co. | 
El. 544. pl. 13. Co. Fac. 40 =F 1 
D So it is Where if Caſe the Damages are laid to 101. and the Jury 
give 181, Damages, and 20-5. for Coſts, and good; though they are 
all Damages. Cyo. Fac. 69. pl. 11. 
E Ot the Import of the Words Damnpna &. Mi 2 7 Danpna & Miſa, Quid. 


p 10 — 4 . , Re 
In what Cafes double Damages, ngle Where double, treb 
treble _ and Coſts ſhall be given. 10 7 G. Damages and 8 
115. 6. 118. 4 


G Jn Treſpaſs upon 8 H. 6. cap. 9. Of orcible Entry, Coſts and Damages 
the Damages ford by the Jury, and Coſts de in- trebled.in Trepals upon 
cremento were all trebled. 2 Leon. Caſe 70. Becats 1 * 
they were given by the Common Law. 2 Inft. 289. : 

H In an Avowry for Rent, Part is found for the In an Avovry for 
Plaintiff, and Damages and Coſts,” and Fart for he Ren Part found forthe 
Avowarit, the finding of the Dama! ges and Coſts, — he hall bare 
for the Plaintiff is wich; fot whe! Part is found Damages, Coſts and Re- 
for the Avowant, he ſhall have 4 Return with Da- 
lights nhl Cults yo. Jab. #73 pl. 3. Sv for Da- 

mage 


534 Damages: 
But whether for an mage Feaſant. But whether or no for an Amerce- 
N oe Leet. ment in a Leet; two Judges that he ſhall, one that 
eb, he ſhall not. See Cro.Car. 532. pl. 533. and 7 H. 8. 
Y. 8. cap. 19. r 
cap. 4. and 21 H. 8. 2 9. See in Title Coffs. 
7 Omiſſion of Damages The Omiſſion of | ; a 
2 d \ — dict, ſhall not be ſupplied by a Writ of Enquiry 
of Damages. 10 Rep. 118. . 119. 4. 
But where no Attaint So in all Caſes where an Attaint lies; but where B 
lies, it may. no Attaint lies, it may be ſupplied by a Writ of 
| Enquiry. 10 Rep. 119. 242. 7 
Damages entire, and + Ulhere Damages are entirely aſſeſſed, and Da- C 
Part, is not actionable. mages ought not to be given for ſome Part; no 
15 Judgment can be given. 10 Rep. from 130. to 133. 
The Jury are to aſſes Apon a Judgment given upon a Demurrer, up- D 
the Damages upon 2 on an Action of the Caſe, the Court is not to aſſeſs 
— uben the Damages, but the Jury is to do it: For the Court 
ives the Judgment upon the Matter in Law; but 
the Damages are to be given upon Conſideration of the Matter of Fact, 
which is proper only for the Jury tq enquire of, and is left to them 
to afſeſs upon a Writ of Enquiry of Damages. 
' Wherz an Action is Uhere an Action is brought for two ſeveral E 
brought for two ſeveral Cauſes of Action, one of which Cauſes is not actio- 
Cauſes: ..+1e ang nable, and entire Damages are given upon a Ver- 
the other not. dict: Here the whole Verdict is void; becauſe the 
Jury have given Damages, as well for what is not 
actionable, as for what is: But if the Damages had been ſever'd, then 
the Plaintiff might have remitted the Damages for that Part which was 
not actionable, and taken his Damages and Coſts for that Part which was. 
Damages given inTro- In Trover the Jury find for the Plaintiff general- F 
verſor * ly, * ſome Part of his . is OD = 
Ty OT entire Damages are given, and yet ; Tor the 
8 Dama es ſhall be intended to . for what is 
ſenſible; but if the Jury find particularly for the 
Plaintiff for ſuch Things, and ſome of them are 
nonſenſical, there it is naught. Show. Rep. 144. 
Where Coſts are taxed, @{Jhere a Debt is ſued for, it appears certainly G 
md it Derr Judg- to the Court what it is: And if the Plaintiff reco- 
vers, the Jury do aſſeſs ſome ſmall Damages, com- 
monly 12d. and the Maſter taxeth the Coſts, 
which is added to the 124. and called Damages: 
But in Actions upon the Caſe, where Damages are 
uncertain, there it is left to the Jury to enquire of, 
and to tax them: But the Maſter afterwards taxeth the Coſts de incre- 
mento ad requiſitionem of the Plaintiff. FN. 
An inferior Court may An inferior Court may encreaſe Damges ſuper HH 
A = * ViſumVulneris, as well as a 1 * Court; becauſe 
2 ſuperior Court. the Law is the ſame in one Court, as it is in the 


other. Ridge & Pitt. Paſch. 33 Car. 2. Rot. 561. B. R. 
7 Damages. 


And alſo in Actions 
upon the Caſe. 


ding of Damages in a Ver- A 
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Damages. 
Damages were encreaſed by the Court from 400. 
* to 100 l. upon the Sight of Maihem. 1 Leon. 
139. pl. 191. Tho' the Action was only a gene- 
ral Action of Battery, and no Indorſement of 
Maihem upon the Poſes but yet the Court upon 
Sight of the Wound, and the Oath of the Sur- 


geon, that it was a Maihem, encreas'd Damages. 


Latch. 223, 224. | 
B be that makes Avowry, Conuſance or Juſtifica- 


tion for Rent or Damage Feaſant, ſhall have his 

Coſts and Damages by the Statute of 21 H. 8, c. 19. 
ſect. 3. 

f a judgment be given by Nil dicit in an Action 

R of Bebe brought in this Chun, or the Common 

' Pleas; ſuch Court, and not the Jury, will give 

Coſts and Damages: And ſo it is uſed to be done 
in inferior Courts. | 
D The Plaintiffs in Real Actions do not alledge 
any Damages in their Counts, becauſe they are to 
recover Damages pending the Writ ; but in Perſo- 
nal Actions they count ad dampnum, becauſe they 
recover Damages only for the 'Tort committed be- 
fore the Writ brought. Pilfold's Caſe, 10 Rep. 
111. 2. And where they recover no Damages, 
they recover no Colts. | Exe IP. 

No other Coſts or Damages ſhall be given upon a 
Recovery, in an Action brought upon the Statute 
of 2 Ed. 6. for not ſetting forth of Tithes, than 
the Damages which are expreſſed in the Statute, 
which are treble Damages; unleſs the ſingle Value 
found by the Jury ſhall not exceed the Sum of 
twenty Nobles, and then he ſhall have Judgment 
for his Coſts. Per Statute 8 & 9 V. cap. 10. 

F UMhere Damages ſhall be given in an Account, 

and where not. Cro. Eliz. 84. 


E 


G @Qpon a Writ of Error ina Quare Impedit, where 
the Value of the Living was found to be 80 /. 
and it being above a Year before Judgment was af- 
firmed, the Court ordered that the Defendant in 
the Errors ſhould have 80 J. beſides Coſts, occaſione 
dilationis executionis. Cro. Car. 145. pl. 24. Cro. 

Car. 175. | | 

H. Note, Mr. Liveſay when Secondary of the King's 
Bench, uſed to allow in taxing of the Damages 
and Coſts after the Rate of fix Pounds per Cent. pro 


dilatione executioniss 
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„ e 
ſuper viſun Makemii 


Tho? but in a com- 
mon Battery, and no 
. Maihem rs'd on the 
P Mea. by 


„Where the Avowant 
| ſhall have his Colts and 


ES. 


; 21 8. c. 19. let. 3. 


e Court gives Coſts 
upon a Nil dicit in Debt. 


When Damages, and 
how, are recovered in 
Real Actions. 


And when in Perſonal 
Actions. 


Where are no Dama- 
ges, there are no Coſts. 


Where Coſts are to 
be given upon the Sta- 
tute of 2 Ed, 6. for nor 
ſetting out of Tithes, 
and where not. 


8&9 M. cap, 10. 


Where Damages ſhall 
be given in an Action 
of Account, | 


How Damages and 
Coſts ſhall be upon a 


Judgment affirmed in a 
Quare Impedit, 


How they uſed to be 
formerly in B. K. 


Damages 


536 


For Words, 


Damages to be (e- 
ver d. 


Not to bring Money 
into Court. 


Writ of Enquiry to 
be ſer aſide. Ft 


Exceſſive Damages, 
Treſpaſs, 


Replevin. 


Separate and entire 
amages. 


Treble Coſts, 

Coſts. on a Suit upon 
a Statute, 

Slander. 


Enereaſing Coſts. 


For driving Sheep. 


Certificate, 


Recognizance, 


Executors, 


Damages for Words ſpoken, ' whereof ſome A 


are not actionable, may yet be aileſs'd entire. Mod. 
. Caſes in Law and Equity 26. 


here the Jury may ſever the Damages, for B 
which the Plaintiff has declared entirely. Bid. 
7 | 12 

In Trover and Actions for Damages only, there C 
can be no Leave to bring the Thing into Court: 
Contra in Detinues. 1bid. 176. 7 

Where a Writ of Enquiry of Damages may be D 
ſet aſide, and where not. Bid. 197, 213. 

Motion in Arreſt of Judgment, for that the Ju- E 
ry gave Exceſſive Damages, denied. Bid. 296. 

Jn Treſpaſs for entring the Houſe of one, and F 
taking the Goods of another, ad dampnum ipſorum, 
is ill. Jbid. 370. 

Jn Replevin there will be no Stay of Proceed- G 
ings on bringing in what is due for Damages. Vid. 


379. 

A. Diverſity where Damages are ſeveral, and Il 
where entire in the Declaration, G c. bid. 152, 
154 135. 

Damages Conſequential. Ibid. 75. qi 

Statutes that give Colts are to be taken ſtrictly. K 
2 Salk. 205. | 

By 2 W. & M. ſelſ. 1. 2 5. The Plaintiff I 
2 recover treble Coſts as well as treble Damages. 

id. BY | 
There a Statute gives a Penalty to the Party M 
grieved: he ſhall have Coſts; contra, if to the In- 
former. bid. 206, | 5 

In an Action upon the Caſe for Slander with N 
ſpecial Damages, the Plaintiff ſhall have full Coſts 
tho* the Damages be under 40 6. 1634. 

The Court are bound by the Clauſe in 21 Fac. O 
cap. 26. for increaſing Colts, but the Jury not. 
Ibid. 207. 1 4 

In Treſpaſs for taking, driving, and wounding P 
his Sheep, the Plaintiff ſhall have full Coſts. id. 
208. 5 

See the Conſtruction of 22 &. 23 Car. 2. cap. 9. Q 
of certifying for Colts. Ibid. 206, 208. 

Upon a Recognizance of Bail no Damages can R 
be given occaſtone dilationis Executionis. Ibid. 208, 

Where the Huſband and Wife declare upon an 8 
Indeb' Aſſump' to them as Executors on Nonſuit, 
they ſhall pay Coſts. 1bid. 207. 

4 
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A Apon a Nonſuit in Replevin for a Diſtreſs for a +7 | 
Poor's Rate, if the Jury omit to enquire of Da- ufd. ä 
mages, it may be ſupply'd by a Writ afterwards. 

2 Salk. 205, Skinner 595. 
B Treſpaſs for entring an Houſe, and aſſaulting, TreſpaG and Aſlault. 
c. the Aſſault, &. may be laid by Way of Ag- 
gravation of Damages. 2 Salk. 642. 

C TAhere they are made certain by any Statute, Aaions upon Sta 
Coſts thall be recovered as well as Damages; but tutes. 
where they are incertain, Coſts ſhall not be had. 

3 Salk. 114. 
D Uhere they may be encreaſed; where not. I. Incrementun. 
CUhere they may be releaſed, as to one; and Releaſe. 
taken, as to another. 3 Salk. 366. 

F There is no material Difference between Da- Damages and Coſts; 
mages and Coſts, for Damages include Coſts. Did. 

214, 215. 

G Damages and Coſts, where they are given at The like. 
Common Law, and where double Damages are 
added by any Statute that draws with it double 
Colts. Carthew 297. 

H That is ſufficient ſpecial Damage to ſupport an Special Damage. 
Action on the Caſe. 1bid. 194. | 

I Conſequential Damages muſt be given in Evi- Evidence. 
dence, tho? not laid in the Declaration. Ibid. 296. 

K There are three Sorts of Damages, and either Three Sorts of Da- 
of them a Foundation for an Action. Ibid. 416 

L A Qerdi# in Treſpaſs againſt three jointly, and Damages fever's, and 
the Jury ſevered the Damages, which is ill; but ill. 

_— laintiff entring a Nolle Proſequi, made it good. 
Ibid. 19. 5 25 

M Uhere the Judgment muſt be enter'd with ſeve- The like. 
ral Damages ; Damgges and Coſts entire, and the | 
Plaintiff releaſed Part of the Damage after Ver- 
dict, and good. Jbhid. 487. 

N Damages entire, when one of the Promiſes, Damages on a void 
upon which the Plaintiff declared, was void, Promiſe. 
were not well found. Bid. 254. 

O U here the Plaintiff declared for Damages after Damages after tlie 
the Commencement of the Action. Bid. 261. Alien. 

P There Damages entire were given for a Thing Damages ill found. 
in itſelf impoſſible, and held ill. Bid. 386. 


Day; 


een 


Day. 


See Day and Day of the Date. 


lerum alii ſunt Naturales alii Artificiales. A 
Dies Naturalis conſtat de 24 horis, & con- 
tinet diem ſolarem & noctem, &. eſt ſpatium 
in quo ſol progreditur ab Oriente in Occi- 

dentem, & ab Occidente iterum in Orientem. Dies Artificialis ſiue So- 

laris incipit in ortu Solis & deſinit in occaſu. Co. Litt. 135. a. 


| a Natur alis. 
Dies 4 A7 eat. 


Condition to pay Mo- 4 Condition of a Bond to pay upon the 31ſt of B 
a September : The Defendant pleads Payment accord- 
„The Jury finding the ingly, and found for the Plaintiff, and moved, 
Money not paid is good. that it was a void Verdict, ſed non allocatur; for 

there being no ſuch Day, and the Jury finding that 
the Money was not paid upon that Day, nor any Time before, they 
do in Effect find that it was never paid. Cro. Car. 78. pl. g. ö 

The very Day not. Abe very Day of the Fa is not abſolutely ne- C 
ceſſary in an Indictment ceſſary in an Indictment of Burglary. 2 Inſt. 318, 
r "The Coart will jake Notice of moveable and im- D 

ea The Court will take Notice of moveable and im- 

* — vil — moveable Feaſts, and of the Calendar: And if a 

* | Writ of Enquiry be executed after the Return, or 

And of the Calendar. Upon a Sunday, the Court will fo judicially take 
Notice of it, as to ſet it aſide. 3 Anne, B. R. 

Where the Day ſhall LUhere and in what Caſes the Day ſhall be E 
be taken inclufive, and taken incluſive, and where excluſive. Lutw. 1591, 
n Rennes. 1594. See alſo the next Paragraph. 

A Bond dated in May A Man in May becomes bound to pay a Sum of F 
0 pay rhe 2oth. of May Money the 20th of the next May enſuing the Date 
be — c May. Of the Bond; and whether it ſhould be the ſame 

Month of May, or the May in the Year following 
was the Queſtion ; and adjudged, that it ſhould be to the 2oth of the 
{ame Month. Cro. Fac. 646. pl. 11. 647. I think it was a hard Judg- 
ment. See Cro. Fac. 677. pl. 14. the ſame Caſe upon the Statute of 
Ulury. 
= 4 

Day 
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Day, and Dayof the Date, 


Se Delivery. 
: {Obiigation. 


Arup 3 
ay of the Delive 
be taken to be N tn or Bp wow ſhall — Where the Day is in 
„„ . * 
fectionis Pg — MD a Confefione : But if it = 
57 6” 4 ie Datus, there the Day itſelf . Habend* a Die Con- 
= where it is from the Date ic 1 excluded. 5 Rep. 1 
B It in 1 Cro. Fac. 258. pl 185 Co. Fac. 135. pl. 10 
1 _ = of a Deed the Year of the Lo 
it ſhall 1 o' the Year of the King is miſta eee 
C not hurt it. Cro. Fac. 261. pl. iſtaken, yet Year * « — 
7 he bn he -_ ney oaks Livery es, . yer i i _— 
o bear D A Letter 
e e by 8 eas it was dated the ; = _ of Sep- - 1 
EST DI a 
D If + Labs yo. Eliz. 603 Ls 7. ; it was we ü cin. 
aſe be dated th js any © 5 
fe e 20th o 
"> TOE Years from the Date 3 > — When Leaſes and 
the 1 ſhall begin the 21ſt of 11. * Day Deeds to commence. n 
I e wi Date the 2oth of May rat, . 
1 1 1 henceforth, it ſhall beg! 2 old from the making th 
'Þ 8 = 1 oe firſt of F une The De 'InT : 
4 a e . @ = 
3 of the bog a Ba 4 pleaded umill the Date, 
* ch accrevit poſt Confe 45 1 _ qreod How the Traverſe 
the Day of + t 55 becauſe the Dies Datus ou Ii 
* quilt E c ate: And the Traverſe o 2 
the Day of y after the 29th of Ma nick gs be, abſque boc th 
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Y the ers rhers is none, or an im 4 * 5 ry 
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540 Day, and Day of the Date. 
Evidence a Bond dated 1 . nga the Jury muſt find a Verdict for 
the Defendant ; becauſe this is not the Bond declared upon. 


How to declare upon 
a Bond dated at a Place 
beyond Sea. 


How to declate upon 
a Deed, with a primo 
Deliberatum ſuch a Day. 


Where a Departure. 


pow to declare upon a Bond dated at a Place A 
beyond Sea. See Title Obligation, and C. Fac. 


76. fl. 5. 3 
Debt upon a Bond, and declares, That the De- B 


fendant 20 Maii, 34 Car. 2. by his Bond dated 


10 Ofobris, ſed primo Deliberat 20 Maii, became 
bound, and upon a Demurrer. Cur. Where the 
Plaintiff declares upon one Date, he cannot after- 
wards reply, That it was primo deliberat' at ano- 
ther Day; becauſe that is a Departure; for, prima 


facie, every Deed is ſuppo ed to be made the Day it bears'Date : But 
where the Date is miſtaken, the Party may declare, That by Deed, 
bearing Date (ſuch a Day) but primo deliberar ſuch a Day, the Party 


became bound. 3 


Tho? the Party is e- 
ſtopped to plead the De- 
livery before the Date, 
the fary are not. 


Falſe Date to a Bond 
doth not hurt it. 


Tho? found to be de- 
livered at another Day, 
yet the Plaintiff ſhall 
have Judgment. 


The Date of the Deed 
is not of the Subſtance 
of the Deed ; for it 1s 
good, tho? it have a falſe 
or impoſſible Date, or 
wants Date. 


Delivery of a Deed. 


When dated. 


Geren? Dat. 


An Award. 


Impoſſible Date. 


Lev. 348. See Title Declaration. 


The Obligee cannot in pleading alledge the De- C 
livery before the Date; becauſe he is eſtopped to 
do it: But the Jurors are not eſtopped to do ſt, 
unleſs the Eſtoppel or Admittance be in the ſame 
Record where the Iſſue is joined. 2 Rep. 4. 5. 
It a Man brings Debt, and counts {wh the De- D 
fendant, 4 Aprilis, 24 Car. 2. made a Bond bearing 
Date the ſame Day and Year : And the Defendant 
pleads Non eſt fattum ; and it is found that the 
Bond was delivered at another Day, either before 
or after the Day he had counted upon : Yet the 
Plaintiff ſhall have Judgment ; becauſe the Date is 
not material, and the Defendant cannot be twice 
charged. Goddard's Caſe, 2 Rep. 5. a. 

The Date of the Deed is not of the Subſtance of E 
the Deed ; for if it wants Date, or hath a falſe or 
impoſlible Date, it is a good Deed. 2 Rep. 5. 4. 


The Day of the Delivery 
Day of the Date, tho' there is no Date ſet forth. 
2 Salk. 76. | 
Ik a Deed bears Date one Day, and be deliver'd G 
another, it was really dated when deliver'd. Did. 
But as to the Clauſe Geren' Dat', G&c. it ſeems H 
otherwiſe, and differs from a Datu, or Cujus Dat”, 
G c. Ibid. & vide 2 Salk. 463. 
Jf an Award be pleaded without Date, it muſt I 
be computed from the Delivery. 2 Salk. 76. 
An impoſlible Date is no Date, and a Plaintiff K 
muſt declare of a Time of making the Deed, Gc. 
2 Salk, 463. 
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| Drath. 541 
A MA Leaſe to commence a Dar” includes rhe Day Commencement of a 
of the Date, per 3 contra Treby. 2 Salk. 413. Leaſe, 
B A Deed dated in Figures without Anno Domini, Date in Figures. 
Oc. good, &c. 2 Salk. 658. 
C. Lefſs2 dying on the Day the Rent became pay- _ 
able (i. e. re Sun-ſet) it ſhall go to the Heir, 80 | 
not the Executor. 2 Salk. 578. | | 
D Mhere there is an Inſurance of As Life for a When Inſurance lia- 
Tear, and A. dies on the laſt Day thereof, the In- ble. i 
ſurer is liable. 2 Salk. 625. 


o whom Rent ſhall 


— — —— 
= WP 


(Amendment. 
See Leaſe, Leſſoz, Leſlce. 
Stire Facias; 


EE the Statute of 18 Car. 2. cap. 18. That , Death 8 
the Death of either Party between the Ver- — — * - 

dict and Judgment ſhall not be aſſigned for 18 Car. 2. c. 8. Per- 

Error, ſo as Judgment be enter'd within two Petual by r Jac, 2. c. 17. 
Terms after the Verdid, Ds | | | 

F . See the Statute of 19 Cay. 2. cap. 6. That Ab- Abſence of Tenant 


. for Life for ſeven Years 
ſence of the, Tenant for Life for ſeven Years ſhall counted as dead. 


; | be accounted as dead, in Title Leaſe, Leſſo2 and 19 Car, 2. cap. 6. 


I 4 | FR? 

A G Jt was agreed by the Court, That the Death of Death of one of the 

7 one Coparcener or one Joint-Tenant ſhall, abate the el 
4 Writ in a real Action. Cro. Car. 374. pl. 16. 


H by the Act of 8 6.9 . 3. cap. 10. ſef.7. it is Whereoneof thePlain- 


E 


enacted, That if there be two or more, Plaintiffs tiffs, or one of the De. 


or Defendants, and one or more of them ſhall die, 
if the Cauſe of ſuch Action ſhall ſurvive to the ſur- 
viving 0 or Plaintiffs, or againſt the ſur- 
viving Defendant or Defendants, the Writ or Ac- 
tion ſhall not be thereby abated, but ſuch Death 
being ſuggeſted upon the Record, the Action ſhall 

roceed at the Suit of ſuch ſurviving Plaintiff or 

laintiffs againſt ſuch ſurviving Defendant or De- 


fendants, die pending the 
Suit, how to proceed. 

8 & 9d. 3. tap. 10. 
Set. 7. 


fendants. 


* 


Death. 


542 
4 fendants. To make this Clauſe practical, Ido here 
— ky HY an Inſtance in an Action of Treſpaſs by Ori- 


| A Declaration upon MzddP Gf. A = late of C. in the ſaid County, 


* | 1. Yeoman, was attach'd to anſwer D. 
and F. G. in an Action; wherefore the ſaid A. B. 
with Force and Arms, & c. took and carried away 
the Goods and Chattels of D. E. and F. G. to the 
Value of 20 l. lately found at S. in the ſaid Coun- 
„and brought other Wrongs upon D. E. and 
Z G. to their great Damage, and againſt the Peace 
of our Sovereign Lord the King, $a. and where- 
upon the ſaid D. E. by A. R. his Attorney, declares, 
that the ſaid F. G. after the Writ aforeſaid was ſued 
out, and after the ſaid A. B. was attach'd, died at 
S. aforeſaid, in the ſaid County; and this the ſaid A. B. agrees to be 
true: And the ſaid D. E. complains, that the ſaid A. on ſuch a Day 
and Year, at &. aforeſaid, with Force and Arms, @*c. took and carried 
away the Goods and Chattels of D. E. and F. G. to the Value of 20 J. 
there lately found, to wit, one Bed, one Bedſtead, Gc. (naming the 
Goods) and other Wrongs, Cc. to the great Damage, &c. and againſt 
the Peace, ec. Whereupon the ſaid D. E. inaſmuch as the ſaid F. G. 
is dead, and the ſaid D. E. ſurvived him, declares he is injured and 
endamaged to the Value of 30 l. and thereupon he brings his Suit, &c. 


The Suggeſtion of the 
Death. — 


An Act for producing , By an Act made 6 Anne Regine, it is enacted, 


to the Court of Chan: That any Perſon who hath any Claim to any Re- 


cery Minors, married mainder, Reverſion or Expectancy in or to any 


Women, and other n. Eſtate after the Death of any Perſon within Age, 


6 Ann. Beg. married Woman, or any other Perſon, upon an 
Affidavit in Chancery by the Perſon ſo claiming, 

of his Title, and that he hath Cauſe to believe that ſuch Minor, mar- 
ried Woman, or other Perſon is dead, and his or her Death is con- 
cealed, may once a Year, if the Perſon grieved ſhall think fit, move 
the Lord Chancellor, Keeper or Commiſſioners of the Great Seal, to 
order ſuch Guardian, Truſtee, Huſband or other Perſon, concealing 
or ſuſpected to conceal ſuch Perſon, at ſuch Time and Place as the 


Court ſhall direct, on perſonal or other due Service of ſuch Order, to 


produce and ſhew the Perſon and Perſons, not . two, as ſhall 
in ſuch Order be named by the Party proſecuting ſuch Order; and if 
fuch Guardian, Truſtee, Huſband, or other Perſon, ſhall refuſe or 
neglect to produce or ſhew ſuch Infant, married Woman, or other Per- 
fon, on whole Life any ſuch Eſtate depends, as the Order directs; 
then the Court of Chancery is to order ſuch Minor, married Woman, 
or other Perſon concealed to be brought into Court, or Commitlioners 
to be appointed by the Court at ſuch Time and Place as the Court ſhall 


direct, two of which Commiſſioners ſhall be named by the Party pro- 
| 2 ſecuting 


F 


A The 
be Job, and the Ferſon lain any Title“ in ſuch N Jr LOI; 


Piber Detinet 
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*. ſecuting ſuch Order at Nis Coſtst and Charges g and int Cale there hal 


bela Refufal br Neglect to nee ſuch Minor, or married Woman, 20 
other conoealed Perſon in che Cõurt of Chancery, or before ſuch Com- 
miſſioners, whereof Return ſhall be made by fuch Commmillioners? Wa 
mne Return ed be Hlecb in the Petty<Bag Office's Thlen 

in either of thefe- Caſes che Minor, married Wo- Ver 9g 
n;1i06othbecconceated Perfon ſhall be taken to | 


dir et 30K 


Reminder on Reverſion map enter upon fuch 7 alle 
Lands as: if ſuch Infant; hut ried Woman, or o: 0 
thericonceded'Porfon were actually dead il 


A here is another Clauſe how to proceed where How to proceed where 


fuck conceated: Perſori' 8 nag: Sea. Ry Fo INTEL 1 2 Perſon is 
£1. 1811 1 be 1 neee > NT 2113 41 50 Tout rats 54; £07 
Another 'Claule;'! that if it ſhall dent dne fucl How if ſact; Parſon 
>= Perſon wat alive at the Time of fuck Or were alive. 
der made, that then they may Teanter:: TE 10007 


C. Another (lauſe⸗ where fach Guardian, Hufband. How where ſich Per- 
or other: Perſon; cannot — ſuch! chitdealed n cannot be. pmented 


to 4 
Perſon! to appear, how it ſhall:be- Then. See the e. 
* $; £14 Tor 010 1: il 5 18 Hin 
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17 44 uf n 


Here er grew vile in the kemor 8 When Detine? only, 


ime, and afterwards the Executoz rn Dobee & o- 


N doth not pap it, the Action ſhall be 
b2ou! opatntt him in the Detinet only; and ſo in all Akions 
b1ought by Executozs, as Executoꝛzs, where it is incumbent fo? 


the Platntiff- to name them ſo, altho' the Duty accrued in their 


on Time, becaufe the Thing oz Damages recovered ſhall be 


Aﬀets : But ik Leſſee fo: Years makes his Executoz, and dies, 
and Rent becomes due after the Teſtatoz's Death, there the Action 
ſhall be in the Debet & Detinet. So when an Erecuto2 oz Ad- 
mintſtratoꝛ takes the Profits, nothing ſhall be Aſets, but the Pꝛo⸗ 


fits above the Rent. Co. 5. Rep. 31. 4 


6 U The 


44 Debeec# Ortinet, 3 
Ua ae n he Pact. The Reaſon wham Action ig in the-Detiuze A 
— ; ' againſt an Executor for the Teflatgr's Debt, is, bet 
4110 >) cauſe it as net certain hat Sum he ſhall recover; 
but only according to the Aſſets which he: hath in his Hands. Crn. Fac. 
8 5 So mow N. NY I onda ime; 

2 tet Us : ea! Ma, „340, Sac. 17. 335011 10 12 ˙⁹⁰ OA 

Debt in the 5p 2 Debt in [the Det ind upon. a Bill rhereind the B 
upon a Bill for Poliſh Plaintiff was obligeduto pa m fo Guildets of 
Guilders brought in the Pgliſb. Money, ad V alant iam anf lag ales Memert 
Detinet, and good. Angle and a Verdict found fur the 8 intiff; and 

what the Value of:Gwilders was at tlie Time of the 
GH beedeνονιν 07 wor Bill's, Ik WS: oved: Mat it ought not to he the q 
And how to fettazs Detinet, becauſe upon a Bill Obligatorh g: hut ſhould 
Nr and fiid be in the Debet & Detinet But adjudg'd that in- 
the Verdick. aſmuch as he is not to recover'the(Guilllargihanithe :: 
1 Value of them found by the Jury, andithe Value 

of them is not known to the Court the Demand in 
the Derihet is good enough, Ca. Tar.. S8. 

How 10 be bronght {. Goods ſeld for 66 l. Flemiſh, which'amordnt to C 
for Flemiſh Money. 39 J. 40 6. and upon Nil debet it was: bound: ſor the 

Plaintiff, and well, though brought in the: Debt 
Detinet; but if brought in the Detinet only it might have been 


for the 66 J. Flemiſh as well as the other. Ney 13. Allo it may be 
brought in the Debet & Detinet for the Hemi „if it be a Current Coin 
hc a by Proclamation. Bid. See Latch. 77 and 84, and 
Sea, 8 13 how it ſhall be where a Bond is dated at Hamburg h, 
and the Action laid in Jangen, Latch. + ; 
„ - AniAduthiftratop. brings Debt ifi ine Deber &. 
r pope achinft the Leſſck of. hig Inteſtate, which 
eſſee Inteſtate was a Termor; and naught. For altho' 
in Debt againſt an Adminiſtrator, he ſhall be 
charged in the Dehet & Detiuęt in Reſpect of his Poſſeſſion, and taking 
of the Profits of the Land; yet in àn Action by an Adminiſtrator of 
one who hath a Term, and makes a Leaſe, and the Reverſion goes to 
the Adminiſtrator, there it muſt be in the Detinet only, becauſe all that 
ſhall be recovered, ſhall be Aſſets. 1 Leu. 250, 18. DT IL. 
n brings Debt .for Rent agaigit E 
Detinet by an Adminz- an. Adminiſtrator, for Rent incurred in the Defen- 


How an Adminifty 
tor mult bring _ 
Rent againſt the 
of rhe Inteſtate. 


ſtraror againſt an Admp, dant's own, Time: This is well brought, in chg De- 
OS 1 80 e for nothing is Ae the Profits 


oduoer and above the Value of the Rent. rege. 

How to be brought Ik an Executor be Plaintiff in an Action for Rent F 
by an Frecutor. incurr'd after the Teſtator's Death, he muſt fue 
in the Detinet only, becauſe whatſoever he recovers is Aſſets; but tho? 
an Executor be Plaintiff, yet if the Leaſe were made by himſelf, he 
Where Plene Admin;z. muſt fue in the Debet . Detinet, and then Plene 
ſtravit is no Plea. Adminiſtravit is no. Plea, for he is charged for his 

own Occupation, 1 Mod. 185. 
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ni rator for Ren . de er de after the TC Eftate's „ Dent, 
ht to be in the 


and upon a Motion that it oug 
Detinet only, adjudged that this Action was well 


brought. Cro. — 238. pl. 1. Co. Face 41 I, 546. 


J Debt againſt an Execytor for Rent Count pete . | 


545 


Where and how to 

— for Ref\t a- 
Far-Exeanor, ' 

$I. Sj 01 3577 3th 


in the Debet & Dethner 
he fivity of Conradt ; ang 


Admi 2 


8 „ ee 59H the 


N 1800 


Bet, & Det inet a 
Aäminiſtfatof. ert 


I Cro. 225. 
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6 An Executot f is not ſuable in the Deber & Deti- 
net to Part, and in the Detinet to the other Part: 
Becauſe they require ſeveral 210 mente viz. De 
bonis Propriis to om Io e bonj& Te — 


to the othe 
D An nd = 1 cannot wave 2 


Leaſe, or any other Part of the Teſtator's Eſtate ; 
for he cannot aſſume the Ex 
1 Ventr. 271. See Alen 3. 


7470 78 - 
* 340 4 4090 


E At the Land he Act more Sond | the Rent, 
this may be pleaded in an Hi = -upon 
the Debet & Detinet, for, he, i ris arged in 
the Detinet only; tho' Wiierk t 85 is 2. leſs 


Value, he may be charged in 
I AIM 272. 


accrued in his own Time. 
„ 34. 


Cannot be ſued in the 
Debet & Detinet for 
Part, and the Detinet 
for the other Part. 


An Executor cangot 
wave Part. 


i 208 Part, and refuſe for Part. 


Where the Land js 
not more worth than 
the Rent, how to be 
Cc hargeable. 


th Det & Detinet for that which is 
i Mod. 185, 186. See 


Foy udg- 
ad 


ty chi Matter further n 1. Path Ken © carried before, viz. than 


1 Lev. 147. 


cbt upon a Judgment. 


to 
G Debt againſt an Heir muſt be in the Debit FI 


Detinet : It it be in the Derinet only, it is naught, 


and not help'd by Verdict. 1 Lev. 130. 


H It muſt be brought in the Deriner only in an 
Eſcape againſt a Sheriff. Cro. El. 327. 

1 Zo upon a Jadggtent recovered by the Executor 
and an Action of Eſcape is brought up that 
Judgment, it muſt be in the Derinet. Cro. } ac. 545. 
Pl. J. 346. 


K Uhere an Action is grounded upon a Privir of 
Contract, it muſt be in the Derinet only; liter 


when it is grounded upon a Tort. 


21 Tr 4 


It muſt Be * 1 
bet Q Detinet againſt an 
r 

_ Elea againſt a 

eriff be in the 

tinet _ 

Where t he Judge 
was recovered by the 
Executor, he mut bring 
the Action for the Eſcape 
in the Detinet only. 

How when grounded 


upon à Contract, and. 


how when upon a 'Tort., 
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| EBT is "T kutit, and. lieth where any 
4 Money is due, fo2 Money 1 
: ” 02 fo2 Contract, Obligation, oz other 
e ag — -.. Dpecialty, to be paid at a Lertain 
Time; 15 15 6 came not being paid accopdingly, the Plaintiff 
wall have this Attion koꝛ the Recovery! . % 


2669 


27 22 


5 bt, where it les 1 


i 48 


- ok | > _ ire ot ye A fi 
nod { #jl Je vi! *{[f 


ds ai; at ene rall is not good to create F D 
is Jive pies 1515 Debt, a ner y ſomething elſe made; ;AP- 1 = 
Debi; G pricey ear 909 e 1 to 1 a er Debe. due to we | 
wha bo Part t brings an Action of, Debt, or elſe the 
33 bu 8 A l not lie; for he muſt ſhew for what Fg . 

was indebted KDE: ri as for Money lent, Goods ſold, c. and 
for ſo much, ſo that the Court may adjudge whether the Debt for 
which he declares, may be lawfully ſued for in that Action. ich. | 
22 Car. B. R. For elſe to declare upon an Indebitatus Aſumpſit, t, is no 
more than if the Parties declared upon a Nudum Padtum. 

Debt lies for Breach An Action of Debt Will lie for the 88 of E 


of a By-Law, or an A- 
nee By-Law, or for an Amercement in a Court- 
et. Leet. 
In 


+. 
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1 
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n fome Caſes an Action of Debt will lie, tho? |, Debt may lie tho? 
- . be no Contract betwixt the Party that brings b e a Sherrag Ne. 
the Action, and him againſt whom the Action is 
brought. Mich. 22 Car. B. R. For there may be a Duty due to one 
without any Contract, viz. created by the Law, for which an Action 
will lie. 2 Saund. 343, 344, 345, 366, 367. f 
B Ik one do aſſume upon a Conſideration moving 1 Nag 3 
from F. S. to perform a Thing which concerns a Conſideration moving 


A. B. and doth not 5 it, F. S. may bring 
an Action of the Caſe upon the A/umpſit againſt 


from J. S. to perform a 
Thing that concerns A. 
B. and does not. J. S. 


- -—— Sv < —— — 5 
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him, that did fo aſſume upon himſelf. Mich. 22 may bring Afunzjt a- 
Car. B. R. For the Action is grounded upon the int him. 
Promiſe made to F. S. upon the Conſideration | 
moving from him, and the not performing it to J. S. to whom it was | 
made, is a ſufficient Breach to ground an Action. 

C TUAhere an Action of Debt lies at the Common Where it lies for a 

Law for a Tort. 1 Saund. 218, "Oe 

D An Action of Debt doth lie for a Counſellor, or na; lies for a Coun. 
for an Attorney for their Fees, againſt the Party ſellor or an Attorney for 
that retained them. Mich. 22 Car. B. R. Qu. Whe- their Fees. 
ther it lie for a Counſellor, for his Fees is hongra- 
rium quiddam, and not mercenarium, a Gratuity rather than Wages, or 

a a Salary; by Roll Chief Juſtice : But if it be upon a ſpecial Retainer, 
I conceive an Action will without all Doubt lie for a Counſellor. 

E An Adiion of Debt lies againſt the Marſhal of | lte, 8 


the King's Bench, for ſuffering a Priſoner in Exe- 
cution to go into the Country with a Keeper, to re- 
turn at a certain Day; but if the Priſoner was in 
Cuſtody only upon an Action, then it is but an Ac- 
tion of the Caſe, and not Debt. Dyer 278. 

F So it is upon an Eſcape againſt him, or any o- 
ther Gaoler. 1 Rep. 2. 12. Pl. Com. 36. 

G An Action of Debt doth lie againſt a Gaoler by 
the Party at whoſe Suit the Priſoner was commit- 
ted in Execution for ſuffering a Priſoner in Execu- 
tion to eſcape ; for upon the Eſcape the Law makes 
the Gaoler a Debtor to him whoſe Priſoner is 


Marſhal of B. R. for 
ſuffering a Priſoner in 
Execution io go into 


the Country. 


It lies againſt any 
Gaoler upon an Eſcape. 


Where Debt lies a- 
ainſt a Gaoler upon an 
cape, and where only 


an Action on the Caſe. 


ſuffered to eſcape. 


Trin. 1650. B. & 15 Funii. Vide 1 Saund. 218. But where the Par- 
ty who eſcapes is not in Execution, there an Action upon the Caſe to | 
recover his Damages ſuffered by the Eſcape only, and not an Action 
of Debt muſt be brought. 

H By Gln Chief Juſtice. Trin. 1651. Where the e the > over fuffer a 


Gaoler doth ſuffer a Priſoner for Debt to eſcape 
voluntarily, and wilfully, there cannot be an Ac- 
tion brought again for the ſame Debt againſt the 


Priſoner to eſcape vo- 
luntarily, Action lies 
not againſt the Priſoner 
for the ſame Debr. 


Priſoner, for there the Gaoler is liable for the 
Debt ; but it is otherwiſe where the Eſcape is ſuffered by Negligence, 
or is a tortious Eſcape in the Priſoner. Vide ante Arreſt, 
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Debt for Rent lies in 
any County if there 
A Privity of Contract. 


It lies not againſt the 
Leſſee after Acceptance 
of Rent of the Aſſignee. 


Debt for Arrears of 
Rent muſt be brought 
againſt all the Partners 
of the Land. 

Plaintiff demiſes a Houſe 
to a Widow rendrin 
Rent. She marries, an 
Rent is in Arrear during 
the Coverture, Debt lies 
againſt the Huſband. 


Declaration in Debt 
for Rent arrear, good 
on Demurrer without 
ſhewing the mean Af: 
ſignment. 


For Rent, and demands 
leſs than due, ill. 


But in Covenant, good. 


Debt lies not againſt 
an Executor on a Con- 
tract made by the Teſta- 


tor. 


Where Debt muſt be 
brought againſt an Ad- 
miniſtrator for Rent due 
by the Inteſtate in his 
Life-time, and where for 
Rent growing due in the 
Time of the Adminiſtra- 
ror, 


Debt. 

One may bring an Action of Debt for Rent in A 
what County he pleaſeth, where there is Privity of 
Contract. ? Nov. 1650. B. S. Becauſe it ſounds not 
in the Reality. | 

| After Acceptance of Rent of the Aſſignee, Debt B 
lies not againſt the firſt Leſſee for the Rent reſer- 
ved. 2 Saund. 304. 1 Saund. 240. 

Debt for Arrearages of Rent ought to be brought C 
againſt all the Partners of the Profits of the Lands 
liable. 1d. 284. | 
In Debt for Rent: The Plaintiff demiſes by In- D 
denture a Houſe to a Widow rendring Rent ; the 
Defendant marries her, the Rent is behind during 
Coverture, the Wife dies, and the Plaintiff brings 
Debt on the Indenture againſt the Huſband ; and 
adjudged on Demurrer, it well lies. Raym. 6. 2 

Declaration in Debt for Rent arrear is good, E 
without ſhewing the mean Aſſignment, upon a De- 
murrer. 1d. 389, 390. 


Debt for Rent, a 
a2 , and demands leſs than is due, F 

But if the Plaintiff declares in Covenant, and G 
demands leſs than is due, good. Id. 57. 

An Action of Debt doth not lie againſt an Execu- H 
tor upon a ſimple Contract made by the Teſtator. 
Hill. 1649. Fan. 31. B. S. Qu. Becauſe the Exe- 
cutor is not privy to ſuch Contract, and ſo knows 
not how to plead to ſuch an Action, or wager his 
Law; but an Indebitatus Aſſumpſit well lies. 

Ik an Action of Debt be to be brought againſt 1 
an Adminiſtrator, for Rent which was due by the 
Inteſtate, upon a Contract made betwixt the Plain- 
tiff and the Inteſtate in his Life-time; the Action 
may be brought in the County where the Contra& 
was made, or the Land lies: But if an Action of 
Debt be brought againſt an Adminiſtrator for Rent 
due for Lands, let by the Plaintiff to the Inteſtate, 


but growing due in the Time of the Adminiſtrator, viz. ſince the 
Letters of Adminiſtration were granted unto him, the Action muſt be. 
brought in the County where the Lands do lie for which the Rent is 
due. Mich. 22 Car. B. R. For in the former Caſe, the Action is 
deaf brought upon the Contract made with the Inteſtate; but in the 
later Caſe it is brought in reſpect of the Intereſt which the Adminiſtra- 
tor hath in the Lands out of which the Rent iſſues. 


Debt lies not for Rent 
upon a Leaſe for Life; 
what Remedy for it. 


Debt did not lie for Rent upon a Leaſe for Life; K 
but the Remedy was by Aſſize if the Plaintiff had 
Seiſin, or elſe by Diſtreſs. Ray. 65. But now it 
lies by the Statute of 3 Anne. 

2 Aſlignee 
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vity of Eſtate; but C bes only in Privity 
of Contract. Alſo Rent ariſes out of the Profits of 


Covenant is a collateral Thing, where Damages only 


the Land: An 
are to be recovered. 1 Lev. 2 59. 


B Such Action for Debt brought by = 9 
eaſon of the 


of the Reverſion is maintainable by 
Privity of Eſtate _ I Sarund. 238. 
Debt by the Leſſor fo 


r the Moiety of his Rent 
againſt an Aſſignee of the Moiety of the Land de- 
miſed for the whole Term, well lies : Becauſe the 
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of a Reverſion 
muſt —— Debt in the 
proper County. 


Covenant goes only in 
Privity of Contract. 


Such Action is main 
tainable by reaſon of the 
rivity of Eſtate. 


Debt by Leſſor of a 


Moiety againſt Allignee 
of a Moiety. 


Aſſignee having the Eſtate in the pany fv the Land, hath Privity 


of Eſtate ſufficient to he charged by the 
ent. 2 Lev. 231. 


: D An Action of Debt is brought againſt an Execu- 


tor for Rent due in tlie Teſtator's Time; it muſt be 
in the Detinet : And for Rent due after the Teſta- 
tor's Death, it muſt be in the Debet G. Detinet. 
Tones 169, 170. Co. Car. 225. contrary to the 
Opinion in Hargrave's Caſe in Coke. 


againſt the Plaintiff, and the Land 
by Elegit, and delivered in Execution; and held a 
good Plez. Cro. El. 398. ph 3. 

Where an Action of Debt for Rent is brought 
upon a Deed, you muſt not fa there, Te/katum gx 
it that the Plaintiff demiſed 5 but you muſt ſay 
affirmatively, Quod the Leſſor Aimiſit, otherwiſe it 
is naught. Mich 4 V. G. M. B. R. 

In Debt for Rent for Lands in ſeveral Vills, vel 


earum aliqua, and alſo for a Cloſe of Meadow or {uf 


Co. Fac. 124. pl. g. 


The Plaintiff need oy no more in his Declara- 
tion, than that he demiſed to the Defendant, and 
need not to ſet forth his own Title. Winch. 27. 


ſo that he could not take the Profits ; and adjudged 


eſſor with the Moiety of the 


Debt a gainſt an Exe. 
clutor for Rent in the 
Teſtator's Time 3 how 
to be, 


How for Rent due af- 
ter his Death. 


The Land extended, a 
good Plea in Debt for 


ent. 


Muſt not lay, Tefta- 
mentum exiftit, in Debt 


for Rent but Quad d. 
mi ſit. 


In Debt for Rent it js 
cient that the Decla- 
ration be as eneral as 
the Words 0 the De- 
miſe. . 


How the Plaintiff may 
declare for Rent. 


Where the Leſſee Mall 
Pay his Rent, although 
expelled by an alien Ar- 


my, or by Lightning, or 


other inevitable Acci- 
dents, and where not. 


no Plea upon this Difference, vs, Where the Law crea tes a Duty or 
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$50 Debt. 


Charge, and the Party is diſabled to perform it without any Default 
in himſelf, and hath no Remedy over, as where an Houſe is deſtroyed 


by Enemies or a Tempeſt, the Leſſee is excuſed ; but when the Pa 
by his own Act creates a Duty or Charge upon himſelf, he is bound to 
make it good, n any Accident by inevitable Neceſſity, 
becauſe he might have provided againſt it by his Contract; and there- 
fore if a Leſſee covenant to repair an Houſe, though it be burnt down 
I Lightning, or deſtroyed by Enemies, yet he ought to repair it. 
ow this Rent is a Duty created by the Parties upon a Reſervation, 
and had there been a Covenant to repair it, the Leflee muſt do it, tho? 
deſtroyed by Enemies. Aleyn 26, 27. | 


M kubult is Trnemen- In Debt for Rent upon an Indenture, Nil ha- A 


tis is no Plea to Debt 
for Rent upon an Inden- 
ture, 


Where two Debts 
may be joined in one 
Action. 


Debt upon a Bond, 


ſcriptum obligatorium o- 


mitted in the Declara- 
tion. 


Debt upon a Bond, and 
ſays, That A. B. per No- 
men J. S. became bound, 
and naught. 


Bankruptcy in thePlain- 
tiff, and an Aſſignment 
of the Debt pleaded. 


In pleading Conditi- 
ons performed, how a 
Breach could be aſſigned 


formerly. 


buit in Tenementis is no Plea, becauſe the Deed is 
an Eſtoppel : But it is good upon a general Demur- 
rer. 3 Lev. 146. Allo it is a good Plea upon a 
Deed-Poll. 3 Lev. 193. | 

Dne may join two Debts due upon two ſeveral B 
Obligations from the ſame Party in one Action of 
Debt, 6 Feb, 1650. B. S. and declare in one De- 
claration upon the ſeveral Obligations; for there is 
no Prejudice done to the Defendant by doing it, but 
rather a Favour in ſaving him Expences. | 

Debt upon a Bond in CB. and ſays only, quod C 
conceſſit ſe teneri, &c. & profert. in Cur. ſcriptum 
pred. & c. And aſſigned for Error, that it was 
naught, becauſe it was only ſaid, conceſſit, omit- 
ting per ſcriptum obligatorium, which is the uſual 
Form. Sed non allocatur. Cro. Car. 209. pl. 4. 

Debt upon a Bond, and ſays, That A. B. per D 
Nomen J. S. became bound: And Non eft Fatlam 
was pleaded, and a ſpecial Verdict found, and Judg- 
ment for the Plaintiff, but revers'd afterwards by 
Writ of Error. Lutw. 894. a. Cro. El. 897. pl. 22. 
Cro. Fac. 558. 

Debt upon a Bond, the Defendant pleads, That E 
the Plaintiff is a Bankrupt, and ſets it forth parti- 
cularly ; and that the Debt is aſſigned. Lutw. 701. 
Note, Unleſs the Debt be afligned, the Bankrupt 
may ſue the Bond. | 

Fozmerly, if in pleading Conditions performed F 
to the Condition of a Bond, for the Payment of 
Money at ſeveral Times, the Plaintiff in his Repli- 
cation ſhould aſſign a Breach in not paying two or 


three Sums at two or three ſeveral Days, this is naught upon a ſpecial 
Demurrer ; for that by one Default of Payment, the whole Penalty is 
forfeited, and the Law will never admit of unneceſſary or double 


8&9 M. cap, 10. 


Pleading : But the Law is now altered in that Par- 
ticular, by the Statute of 8 & 9 V. cap. 10. See 


Title Breach. 
2 ut 
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But in Caſe of an Obligation with Condition, or 
in Caſe of a Penal Bill, they may. be ſued upon the 
firſt Breach; for a Penalty cance! Hut once forfeited : 
And upon the firſt Non-payment, there is a Breach 
of the: = Condition.” Ergo, here is a Forfeiture b 
the whole Obligation : But in Caſe of a ſingle Bill; i 

Debt lies upon a Judgment upon a: Sci e tho 
the Judgment is ply Foe: Baer Executionem. 
4 Leon. Caſe 287. NT 

Debt lies upon a judgment! in B. R. 455 04 
brou ght, returnable in the Exchequer-Chamber : 
For G Writ of Error is only a ee to the 
Execution. 1 Leu. 159. 

It there be an erroneous judgment given for the 
Plaintiff in a Perſonal Action in the Common Pleas, 
and thereupon he brings an Action of Debt againſt 


558 
In Cafe of an ry 


tion with Conditi 
in Caſe of a Penal in, 


Debt 1 upon * pr 


1 


by that one Preach: be ol 


t 1s otherwiſe. 


Lies upon a Jud ent 
upon a &i. Fa. f 


7 
— BO! I 


1 lies upon 1a Judg · 


mentafterError brought, 


Debt lies in this Court 
upon an erroneous Judg · 
ment in Com” Banco, i 


the Defendant upon that erroneous Judgment in this Court; if the 
Record be removed out of the Common Pleas into this Court, "the De- 


fendant may plead Nu tie Record, there being no 
Record in the Common Pleas to warrant the Ac- 


tion: But if a Writ of Error be brought upon a 
Judgment i in this Court, returnable in the . i 


quer-Chamber, which judgment is erroneous, an 
Action of Debt upon the Judgment n * until 


the firſt Judgment is revers d. 


E 


Debt lies upon a Judgment after part levied by 
Elegit. 1 Leu. 92. 


F An Action of Debt lies for an Annuity granted 


Debt alſo lies upon a Loſe. of a Fair; and 


for Years. Raym. 11, 12. 


therefore a Biſhop may grant a Fair for Years, 
becauſe Debt lies; but not for Life. id. 


H. It an Annuity be in arrear, and the Grantee dies, 


1 


his Executor ſhall have Debt, becauſe the Perſon 


of the Grantor was originally charged. 
Debt lies not againſt the Bail, on his Recogni- 


zance upon a Judgment given againſt the Princi- 


pal. 14. 


14. 
K Ik the Father deſires one to find Phyſick for 


his Daughter, Debt lies againſt the Father. Lid. 
67. 


L Debt lies * a Fine impoſed on one for a Con- 


= committed in a Court-Leet. Id. 68. 

Debt was brought on a Deed-Poll; on Oyer, it 
4 in theſe Words, It's a reed, That A. ſhall pay 
to B. 700l. for the Lands in D. and held that 
Debt lies upon it. 


6 Y 


Defendant may Foun 
Nul tiel Record, _. 


If Ertor be brought on 
a Judgment inthe King's 
Bench, the Record is not 
removed, but —_— a 
Tranſeripr, 5 


Lies upon a Judgment 


after Pare 1 levied by Ele- 


git. 
It lies for an Anguity 
for Years. 


Alſo upon a Leaſe of 


a Fair. 


' For Arreats of an An- 
nuity by Executor of the 
Grantee. 


Lies not againſt Bail 
on his Recognizance on 
a Judgment againſt the 
Principal. 

It lies againſt the Fa- 
ther who deſires one to 
find Phyſick for his 


Daughter. 


For a Fine ſet in 2 


Court-Leet. 


Where upon a Deed- 
Poll. 1250 


An 


— 
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Cannot be commen- In Action of Debt cannot be commenced Ae A 
aud. before e N Juſtices of Aſltze.'' Raym. 39 


9 


alt ge! 
"ets * ie 0 An Action of ebe don te inſb the Huſband B 
the Huſband für for Goods which were delivered as ſold unto the 


bao e the! Wife, il they cane io the Uſe-of the Huſbard. 

1 Hill 21 Car. B. R. Por the Huſband and the Wife 
are but one Parſon in Lau; and the Lau intends that a Mar hatli 
the Governmene ef his: Wife, and that the Wife dot not any Thing 


without the Leave of her Husband, but by his Direction or Licence, 
and for his Good, though it too olten falk out otherwiſe, to the "great | 
Prejudice of the Huſband. tri 


Where the Wife ought Ie a 3 fole be indebted and then Alben * 
to be ſued rogether with Huſband, the Debt is now thereby become the 
ber Flusban. Pebt of the Huſband and of the Wife; that is 
to fay, The Wife's — Debt, and the Huſband's Debt in the _ 
of his Wife; and he Wife ought to be ſued for this Debt together 
with her Huſband ; and if — Huſband die, whereby the Action is 
* yet the Wife may be ſued again for this Debt. Trin. 24 Car. 

F or the Death of the Huſband doth not extinguith the Debt, 
but "th only abate the Writ. See in Title Baron and Feme. 

„Ib an Erecutes after If 4 Man recover a judgment in Debt againſt D 

gwent inDebragainſh, an Executor, who after the Judgment waſtes the 
— 1 — Goods of the Teſtator to the Value of the Debt 
him in the Debt & Be. recovered; Debt lies againſt bim! in the Deber & 
tinet. Detiner. I "Saund. 218, 279. 

Debt lies againſt an If one delivers Neceſſaries to an Inſane: Ss. E 
Infant for Neceſſaries Meat, Drink or Cloaths, and he promiſe to pay 

for them, an Action of Debt or Caſe will lie a- 
ginn the Infant upon this Promiſe, if he perform it not; but to this 
Action, infra ætatem is a good Plea, and the Plaintiff muſt thereupon 
reply, that the Goods fold were for Neceffaries gradu Defondentis re- 
quirente ; and upon the Trial the Queſtion will bt Whether the Goods 
for which the Action is brought, were fer the neeeſſary Ufe of the 
Perſon againſt whom the Ackion is brought, or not? But if the 

But not if the Party Party come to an Account with the Infant for 
come to an Acoount with what is due- unto him from the Infant, and there- 
him. by doth flate the Sum due unto him, an Action of 
Debt doth not lie againſt the Infant for the Moneys ſtated to be due 
unto the Party upon this Account; For the Infant ean no way be 
prejudiced by ſuch a Promiſe to pay for Meat, Drink and Cloaths, 
if 1t be proved, (as it muft be upon the Trial) that they were rea- 
ſonably worth what he promiſed to pay for them; and therefore it 
is but Juſtice that he ſhould be compelled to pay for them: But 
where the Infant and the Party do account, the Infant may be over- 
reached in the Account, and therefore the Law which protects Infants 
will not compel him to pay the Debs ſtated upon tle Account. Fir. 
24 Car. B. R. 
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.Debe. | 573 


n Judgment was reverſed in this Court dy a Judgment reverſed be- 
Writ: of Errur; becauſe it was giveß to recover a FE given to'tecover's 
Legaey. Thin, 24 Care-B.R. For a Knef i not re r 
coverable at the Common Law, but in the Eccleſi- 

aſtieal Court, or in the Chancery or Erche quer. 
IR one do deliver Goolls to J. S. to my Uſe, if Goods) are Sete 
the Party to whom they were delivered do refuſe to A. unt or. my 1752 


Account or 1 lies 


5 
fi 


| deliver them unto me; I may either have an Action againſt him if he refuſe 


C 


# 
* 


- . 
* 


F 


Q . 


* 


Guineas. 5 Mod. 4, 5, 6, 7. 


1 


* 


3 


not whether the Judgment was De Bonis Teſtatoris, 


of Account, or rather an Action of Trover and Con- 9 deliveł them to me. 
verſion for them, againſt him to whom they were 
delivered, at my Election. 22 Apr. 1631. . $ For the Delivery of 
them to my Uſe, doth veſt the Property of them in nme. 
_ Chat Alterations have been made by the Statute What Alterations in 
of 4 &- 5 Anne, in Actions of Debt upon Bills, Bonds Actions of Debt, are 
and Judgments, and the Proceedings thereupon. 8 = py of 
See Titles, Declarations, Pleas, Demurrer. . 
Debt lies here or in the Admiralty Court upon Where Debt lies up- 
a Bond made beyond Sea: The Reafon why it lies nA Foreign Fond. 
in the Admiralty Court is, becauſe if the Witneſſes 
live beyond Sea, it may be examined there. 3 Leon. Caſe 314. 
How Debt is to be brought for Foreign Money. Debt for Foreign Mo- 
Cra. Fac. 617. pl. a. See Title Debet & Detinet. , bow to be brought. 
Debt lies upon a Statute as upon a Bond. Co. Debt lies upon a Sta- 
El. 355. pl. 14. 461, 494, 319. , ture 45 upon 4 Bond. 
The endant pleads in Abatement that he is Attaindet of Felony 
attainted of Felony ; held no Plea in Debt. Cro. El. no Plea in Debt. 
been N 
pom Debt is to be brought for Foreign Money. Debt for Foreign Mo- 
os ney. 
Cro. Fac. 6x7. pl. 2. And how to be brought 1 


Debt upon a Judgment againft Executors in the Debt upon a Judg- 
Detinet for 20 l. Damages, and 8} Coſts, and ſays ment againit Executors 


in the Detinet. 


or de Bonis propriis; and held good: Becauſe it fhall be Aﬀets when re- 
covered, be it the one or the other. 1 Lev. 232. 


K Debt will lie for a Sum in Groſs in the Nature Debt will lie fora Sum 


in Grofs, in the Nature 
of Rent. | 


of Rent, by way of Contract, when there is no 
Reverſion, though there cannot be a Diſtrefs. 2 Lev. 


80. Cro. Fac. 486. pl. 6. 487. Sec Aleyn 57. 58. | 
No Demand can be of a leſſer talk; but it muſt 18 25 Seri 


be ſhewn how it is ſatisfied: But when the Demand alty it muſt be ſhewn 
how it is ſatisfied. 


is of no Sum certain, nor what ſhall be recovered But where the De- 
in Certainty, but only what hall be given by a mand is of no Sum ecr- 


Jury, altho he varies from the firſt Valuation, it is gn Irons, Aron on 


not material. Cro. Fac. 498. pl. 6. 49% a Variation from the firſt 
: | f | „ *,-.; = Vamation, is not mare- 
+ 8 An 


564 
Debt or Scire Fagjas 
lies againſt a Sheriff, to 
reſtore Executions 
ney received by him. 


An Action of Debt, or a Scire Tauiax, lies againſt A 

a Sheriff for Monies whick he hath levied by Vit- 
tue of a Writ of Fieri Fatias : For. the Law doth 
not create ai Privity by rithe Fi. Fa; betwixt the 


Sheriff and the Party that ſued it out. And the Money levied is the 


Plaintiff's Due which tho Sheriff is bound by 
Vide Mildmay andi\Smith's Caſe, in 2120 ty © 


pay him. 


Debt Res againſt un Debt alſo Ties a 


Executor of a late She- riff for Execution- 
riff ſor * received fu "Y 


dy the Teſtator 


2 or Ry will ie : 


upon a Contract. 
't 2520415 5 1% 

A 08 f 
Debt or Covenant lies 

* à Covenant to ay 
per Annum for 

* ears before they — 

Out. | 


brought upon the Sta- 
tute of exerciſing of 
Trade. 


5 Cliz. cap. 4. 
21 Jac. cap. 4. Seck. 4. 


Sheriff's Fees, 


Uſher's Fees. 


For a Wager on a 
Horſe-Match. 


For Foreign Coin. 


For keeping more 
than one Apprentice. 


For not appearing as 
a Witneſs. 6 


How to declare. 


On an award Bond. 


Dezet and Detinet, 


againſt a Sheriff for an Eſcape. 


Law, when levied; to o 


ainſt tht Executor of a late She- B 
oney. received my him in 91 
Lit w. 582. to 584. 018 
An Action of Debt doth lie * a 'Parol Cori. . 
tract in Law: betwixt the Parties, and ſo doth an 
Action upon the Caſe: But the Defendant, in caſe 
of an Action of Debt en a Parol Contract, may 
wage his 3 5 2 
A a Covenant to pa! 5 Ani for D 
five Years Debt or nuns {pe Non- pay: 
ment before the five Years are expired. 3 Lev. 


, i] : f 


How Debt to = 


Debt lies not in the Courts of 77 ininſter for = 
exerciſing of a Trade contrary to the Statute of - 


5 Eli. cap. 4. and by 21 Fac. cap. 4. ſect. 4. 1 
425. od how to be btn ſee in Title Infoz- | 


mation. 
An Action of Debt lies for Sheriff's Fe ees, Se. F 


Comberb.. 200. 
It lies for a Gentleman Uſher of the Black Rod, G 
for his Fee againſt one Knighted. Comberb. 163; 
Tt lies for two Quarter” s$ Rent of an Annuity. H 


Bid, 57. 
It lies on a written Agreement for a Horſe- I 


Match. Qu. if under Hand and Seal. id. 299. 
It lies either in Detinet for Foreign Coin in K 


| Specie, or in Debet and Detinet for the Value in 


En gliſb Coin; and ſo of Guineas. Bid. 38, 327. 

It lies againſt a Cutler for keeping more than L 
one Apprentice. Ibid. 224. 

It lies on the Statute againſt one who does not M 
appear as a Witneſs, Vid. 449, 458. 

And the Plaintiff may declare for 101. Debt, N 
and ſuch Damages as the Court ſhall give. Lid. 
450. 

But Debt lies not on a Bond to perform an O 
Award which is not final. Bid. 456. 

Noz for an Executor in the Debet and Detinet P 
Ibid. 114. 


a Noz 


. 


* 
* 
2 
* 
1 
4 
= 
* 
4 
44 
4 
7 
* 
* 
4 


A No? does it ie in an Infetiot Court on 2 Judg- 


ment in B. R. Comber. 220. 


B Quere, If in Action of Debt will lie againſt 


a Bailiff for Extortion, on the Statute 23 H. 6. 
by a common Informer in B. R. notwithſtanding 
the Statute 2 Di 1. Did. 370. 

C Debt for Rent on a Leaſe Parol held equivalent 
to a Bond, ec. Ibid. 183. 

D Debt for Rent, and found for the Plaintiff ; 
but it appear'd by the Demiſes in the Declarations, 
he had demanded eight Pounds more than was in 
Arrear ; yet if he releaſe the Overplus, tis Bod. 
Thid. 265. 

E here an Action of Debt is * for a Sum 
certain, you can't declare for Part without ſhewing 
how the Refidue is paid. 1bid. 283. 

F Nn an Action ot Debt for the treble Valoe of 


Tythes on the Statute 2 Ed. 6. the Jury is not 


bound by the Value laid in the Declaration. Bid. 


G Jn Debt on the ſaid Statutes, where it is not 


ſhewn in the Declaration, that the Defendant had 
not agreed with the Parſon, tis ill on a Demurrer, 
but good after Verdict. Ibid. 283, 284. 

H See where an Action of Debt on 28 H. 6. for 
a falſe Return to Parliament. 1bid. 194. 

I There a Statute gives 4 Sum certain for the 


Benefit of the Party, there it ſhall not be by Qu 


Tram, 431, 432. 

K On the Statute of 1 incheſter one may have Debt, 

or one may declare for Damages only, per Holt. 
Comber. 422. 

L See of Debt on Bail Bonds. 157d. 4, 5, 245.4 

M On Awards. Bid. 100, 150, 456. | 

N On Eſcape againſt the Marſhal. Ibid. 29. 

O Ok Bonds in Reſtraint of Trade. Vi de Ibid. 
121, 122. 

P Of Debt on un Oc. „id. 

Q - Where an Action of Debt is brought on a1 
ment pending a Writ of Error, the Court Will dit * 
charge ale = on} Common Bail. 15 Salk. 


35. gary 

R There w 106 tr due on Goldfiith's Bill; 
the Drawee owed 50. l. to W. N. and carried the 
Bill to the Drawer, who endorſed 50 J. paid, 8 
gave W. R. a Bill on another Goldſmith he rol 
who ſoon afterwards broke; adjudged that 

might charge the 15 Goldſmith; for vie: 
is no Payment, 'w 


due 


not Neil 
an og 


ere rr was an original Debt 


ys 


In an Infrrior Fort. 


S' 


For Extortion. 


Debt for Rent * 
to a Bond. 


Action brought for 
too — and Part re- 
leaſed. 


An Action for part 
miiſt ſhew how the reſt 
paid. 


How the Jury to find 


their Verdict. 


What ill on a Demur- 
rer. 


Falſe Return. 


Where it muſt not be 
Qui tam, Oc. 


Debt or Caſe. 


Bail Bonds. 
On Awards. 
On Eſcape. 
On Bonds. 


On By-Laws. 
Common Bail, whete. 


30 0 r 


356 Debt. 
due ; *tis otherwiſe where tis Part of the Contract to give it. 3 Salk, 
118. 


Where Debt will lie where there is no Privity A 
— of Contract, as between the Grantee of the Rent 
and the Leſſee. Thid. 303. 
By an Executor. Where it may be brought upon the Statute B 
2 H. 8. by an Executor, for Rent in Arrear in the 
|; | Lifetime of the Teſtator. Thid. | 
Sheriff's Fees, Debt lies for Sheriffs Fees of executing an Ele- C 
git. 2 Salk. 209. 
Where it lies in the It lies in the Iarſralſes on a Judgment had in D 
Marſraiſes Court 1 
What to be ſhewn in In Debt for Rent on a Leaſe at Will Ocoupa- E 
a Declaration for Rent. tion muſt be ſhewn.. hid. 
Tndebitatus Afſumpft. In all Caſes where Debt lies, an Indebitatus Aſ- F 
|  fumpſit will lie; ſed non e contra. 2 Salk. 23. 
Extinguiſhment. Where the fame Hand is to receive that ought G 
o pay, it is an Extinguiſhment of the Debt. 


rides Salk. 305. 


Declaration, 


— - AYP 
1Pleadings. 


i Dads IR = As is an Inſtrument in Writing 1 H 


ſhewing to the Court the Nature of a 

Complaint of a Plaintiff oꝛ Demandant, 
againſt the Defendant oz Tenant, wherein he ſuppoſeth to have 
received Wrong ; and this Declaration ought. to be plain and 
certain, becauſe it compelleth the Defendant * Cenant to make 
anſwer to it. 


A Man arreſted by a 8 one is arreſted by a Lunar, or Bill of 


tit 
17 Cuſtody vill he has Middleſex out of this Court, he is nat ſaid to be in 


put in Bail to the Action. n of the Marſhal until he hath put in Bail 
2 "0 


4 


Declaration. 557 
to the Plaintiff's Action, and the Bail be filed; or elſe be taken by the 
Writ and committed to the Marſhal for Want of Bail; and if from 
that Time the Plaintiff do not declare againſt the Defendant in two 
whole Terms after, then he muſt accept of Common Bail, and diſ- 
920 5 the former Bail. Trin. 1650. B. S. For the Court will preſume 
his Cauſe of Action is but ſmall, and requires not ſpecial Bail, becauſe 
he is flack in his Proceeding, | 8 8 8 


A A Declaration may be againſt one that is in A Declaration may be 


: . apainſt one in Cuſtody 
Cuſtody of the Marſhal of this Court upon an In- of the Marthal upon an 


formation, altho' he doth not appear to an Action. Information, tho' he 
Hill. 21 Car. B. R. For his Appearance is not ne- net appear to an Ae. 
ceſſary, becauſe, being in Cuſtody, he is preſens in 


& 
- 


Curia, and it is as much as if he had appeared and given Bail to the 
Action, or elſe had been committed for not giving of Bail. | 


B One may not regularly declare againſt one that Againſt what Perſons 


C 


5 


is not either in Cuſtodia Mareſchalli, or that hath one cannot regularly de- 
not filed his Bail, or that is not a privileged Per: 
ſon in this Court. 21 Car. B. R. For no otherways can any one be 
ſaid to be preſent in Court; and ſo the Court hath no Conuſance of 
the Matter: [For if the Defendant were in the County-Gaol, or other 
Priſon, before the Statute of 4 5 V. & M. the Plaintiff could not 
declare againſt him, but muſt bring him up, and turn him over by 
Habeas Corpus but now by that Statute he ſhall be charged with a 
Declaration in the Cuſtody of the Sheriff, or Bailiff of the Liberty in 
/ on Gd 0 ion OTA. 
Ik one be in Cuſtody of the Marſhal of this | Any Man may put in 
Court at the Suit of J. S. or have put in Common . 
8 this Court to the Action of J. S. any 1 oy of the Marſhal, of 
Perſon may put in a Declaration againſt him, the o 255 given in Can 
{ame Teri, 45 was committed in Caſtody, or did man Bf but ic ug * 
put in Bail as aforeſaid. Note, In Caſe of com- e 
mon Bail filed, the Declaration muſt be filed, ſedente Curia. 21 Car. B. R. 
For his being in Cuſtody, or his putting in Bail, do ſuppoſe him al- 
ways preſent in Court to anſwer any Perſon, ſo that it is needleſs to 


take out any further Proceſs to bring him in to anſwer; but upon ſuch 


a Declaration given unto him he muſt; plead at his Peril. 
Ik the Plaintiffs Attorney do file a Declaration LE If ENS 
againſt the Defendant in the King's Bench Office, „undd: 5 one 4 


- 


after the Common Bail filed; the Defendant is in the Declaration. 


ſary for h 


Strictneſs bound to take Notice of the Declaration 


at his Peril. 21 Car. B. R. And it is not neceſ- 
e Declaration to the Defendant's 


to give a Copy of 


* = 
* o 


Attorney; for he may take one out of the Office; yet it is uſual to 
give a Copy, and it is accounted to be fair Practice to do it; and by 
| ſome Attorneys I have heard it affirmed that it is neceſlary, and ought 

to be done, otherwiſe it is an irregular Practice. 13 Nov. 1650. 


Where 


U 0 
* * 
83 
% 


Declaration. 3 
here a Bill is filed againſt a privileged Perſon, A 
a Peieilged Perſon muſt altho* he is ſuppoſed to be vane preſent in Court, 


Copy ot a Bill againft 
be delivered to him. yet a Copy of the Bill ought to be delivered to him 
| before the Rules for pleading are out. 

Copy of a Bill again © If a Bill be filed againſt a Priſoner, yet if there B 
52 ric ore muſe bs 698+! be bot. a Copy thereof delivered to the Priſoner 
os himſelf, or to the Turnkey of the Priſon, acquaint- 


key. 
bf ing him what it is, the Plaintiff cannot proceed to 
Judgment; but if he doth, the Court will ſet it 
aſide. 15 | 
After the ſecond Term 4 Plaintiff after Plea pleaded, or before Plea C 


the Plainttff ſhall not pleaded, after the ſecond Term ſhall not add a 
26d 2 new Count to his new Count to his Declaration; as in Indebitatus 
3228 Aſſumpſit, or the like, upon Pretence of mending 
his Declaration. Per Magiſtrum Liveſay, & altos, 
Oc. Paſch. 21 Car. B. . EG oe 

When the Plaintiff The Plaintiff in this Court is bound by the Law D 

mult declare againit the to declare againſt the Defendant within two Terms 
* next after his Commitment, upon a Habeas Corpus 

in Court to the Plaintiffs Action; but the Court 
upon the Defendant's Motion doth uſually make the Plaintiff declare 
againſt the Defendant in Cuſtody ; and if upon ſuch Declaration it 
appears to the Court, that there is no Cauſe to give ſpecial Bail, then 
the Plaintff muſt be enforced to let the Defendant go at large upon 
Common Bail. Alſo if he do not declare againſt him in two Terms 
next after the Commitment, the Plaintiff muſt then take Common Bail 
of him. Mich. 22 Car. B. R. and Mich. 1650. B. S. For it ſhall be 
preſumed, if there had been Cauſe for ſpecial Bail, the Plaintiff would 
not have been ſo dilatory in his Proceedings; and beſides, the De- 
fendant's Impriſonment is made longer by the Plaintiffs Delay, and is 
conſiderable. IO. e EG IT „ * 

When the Plaintiff The Plaintiff may amend his Declaration in E 
may amend his Declara- Matter of Form, after a general Iſſue pleaded be- 
WM} fore Entry, without paying Coſts, or giving Im- 
parlance; but if he amend in Subſtance, then he muſt pay Coſts, or 
give an Imparlance at his Election; alſo if lie amend in Sübſtance af- 
ter a ſpecial Plea pleaded, then he muſt pay Coſts, altho* he would 
give an Imparlance. Per Magiſtrum Liveſay, 44 alioc, Paſch. 21 Car. 2. 

A Declaration muſt A Decla ation mut be certain, and the Court F 
W is not to take Things in it by Implication; and 
alſo if it be not certain, the Defendant cannot 
make a direct Anſwer unto it. Mich. 22 Cur. B. R. and Paſch. 24 Car. 
B. R. as he ought to do; for the Law loves Plain Dealing, and allows 
not of ſubtil and catching Pleadings. ' 

rut be fled in the | The Plaintiff is to file his Declaration in the G 
a C1 Office, and all Copies which are made of it, and 
the Record itſelf of the Cauſe ought to be directed 

and warranted by it. 22 Car. B. R. For the filing of it there puts 

2 it 


* 


> 


ee. 


— 


3J 59 
it into ſafe Hands, and makes it authentical, and eib Hhe-Grohdd! 


work of the Cauſe depending, and is 75 the original Writ tis un' the 
Common Pleas. 4 e 155 A 51903. bg 95 MO Ek 
A Tf an Action upon the Caſe rought upon an a 
Aſſumpſit, the Pla intiff muſt declare upon the Hou e . 
whole Promiſe made, and not upon Part of it, 


elle the Plaintiff upon tlie Trial will be nonſuit. Nich. 22 Car. B. K. 
For the omitting of 2 Part of the Promiſe may alter tlie Promiſe, | 
and make the Caſe; different from the Truth and Reality of it "as i 

would have been if the whole Promiſe'had been truly ſet fort.. 
B TUhere the Plaintiff" doth declare as Executor, 


or Adminiſtrator, he ought. to ſet forth the Pro- | Howwhen vage. 
bate of the Will, and the Letters of Adminiſtra- ſtrator. , 2 


tion granted unto him, in his Declaration, with a oo 
Profert i in Curia of them, otherwiſe the Declaration is not ys} but 
the Defendant may demur upon it. Mich. 22 Car. B. R. For without 
ſuewing them they do not entitle themſelves to tlie Action brought, 
nor make themſelves Perſons enabled by Law to bring the Action; 
for it doth not appear to the Court that tliere was ſucff a Will mage, 
or that there were ſuch Letters of Adminiſtration” granted; br «thit 
the Plaintiffs are Executors or Adminiſtrators under r which Title they 
ſue. n 
8 But this Demurrer muſt be ſpecial. vide ant. 0 BY a 
D Ak a Declaration be defective in Matter of Form 1078 21 
only, and the Defendant doth take no Exception 
againſt it, but pleads to Iſſue, and a Verdict is hebe. 
on found for the Plaintiff, the Defendant cannot 
rw take Advantage of this Defect in the 
Declaration, for the Defe& is helped by the Verdict; but if ha De- 
claration be inſufficient in Matter of Subſtance, the Verdict will. not 
help it, but the Plaintiff may take the Advantage of the Inſufficiency 
of it after a Verdict. Mzch. 23 (Kr. B. R. For where it is defective 
in Subſtance, there can be no Judgment given, ' notwithſtanding, 
the Verdict, "which only finds Matter of Fact, and leaves the Law 


17 


5 Degen defee: 


tive in Matter of Form 


w—_ is helped by” Ver- 


to the Court. 

E All Matters which do lie in the Cognizance of 
the Court, ought to be ſet forth certainly in a 
Declaration ; for the Court is to give Judgment 
upon the Pleading, as it ſtands plain and clear be- 


fore them; but it is not neceſſary to ſet forth cer- 
tainly Matters of F act, which are triable by che 


Jury. Hill. 22 Car. B. R. 

F Ik the Plaintiff's Attorney cannot find the De- 
fendant's Attorney to deliver a Declaration unto 
him, he may file the Declaration in the Office, and 
that ſhall be accounted a good Delivery of it; ſo 
that if the Defendant do not plead according to 


7A 


11 which he in 
the Conuſance of the 
Court muſt be ſer forth 


certainly in the Decla- 


ration. 


What the Plaintiff's 
Attorney muſt do when 
he cannot find the De- 
fendant's Attorney, to 
deliver the Declaration 
to him. 


the 


— 
* 


560 IDPCIATATION 
the Rules of the Court, Judgment may be enter'd againſt him. 1 
13 Car. B. R. For it is intended that Attorneys ought to attend in 
the Office, and there to inform themſelves in the Proceedings of their 
Clients Cauſes... | 4 Thing FI wood 3 : bl | * A 
What is in a A Thing that is and warrantable to | 
Writ, is good In a De- into a Wil 18 and warrantable in a Decla- 
caranion. ration. Trin. 13 Car. B. R. For the Declaration is 
grounded * and warranted by the Writ, and the Declaration doth 
ut ſet forth at large what is ſummarily expreſſed in the Writ. 

— - 1 i Audita Querela and a Scire Facias are in the B 
Facias are in Nature of a Nature of a Declaration. Paſch. 24 Car. B. R. For 
Declaration. they do ſet forth at large the Cauſe of the Plaintiff's 
| Action, as a Declaration dot. ws A 

Declarations grounded Declarations which are grounded upon original C 1 
upon original Writs nt Wirits, as all Declarations in the Court of Com- | 
rations. upon Bills are mon Pleas are, except where the Plaintiff is a pri- FJ 
amendable before they vileged Perſon ; if they be faulty, they cannot be H 
hers amended ; but a Declaration grounded upon a Bill, 
as the Declarations in the Court of the King's Bench are, is amend- [ 
able, if the Bill be not actually filed; for the Bill where it is filed, is I 
as much a Record as an Original. Paſch. 24 Car. B. R. Declarations 3 
grounded upon Originals, muſt agree with the Originals ; and if they 
be faulty, it is intended that the Original upon which the Declaration 
is grounded, is alſo faulty, and ſo the Plaintiff muſt purchaſe a new 
Original; but the Term being but one Day in Law, the Court hath 
Power to amend all their Bills and Records: the ſame Term whereof 


they are filed. 


3 Ik a Declaration be drawn in the Term, but is D 
— — ka not delivered to the Defendant's Attorney that 
be accounted e deen. Term, but is deliver'd unto him before the Eſſoin- 
Term Day of the next Term after; this ſhall be accounted 
++...» - fora Declaration of that Term when it was drawn ; 
the Eſſoin Day being the firſt Day of the ſucceeding Term, upon 
which Day all the Courts of Law in Weſtminſter-Hall are opened, and 
the Judges fit therein; at which Day the Party may come in and make 
his Excuſe why he cannot appear preciſely upon that Day, if he have 
any legal Excuſe to make, and this is called an Eſſoin. Trin. 24 Car. #Z 
B. R. For before the Efloin-Day the Term is not ſaid to be begun; 9 
and before that Day it cannot be known whether the Defendant will I 
appear preciſely at the Day of the Return of the Writ, or be eſſoined. 

A Declaration may be. A Detlatation may be filed in the Office many E 
filed in the Office many Years after it was firſt drawn, if it appear that it 
Years after it was nt was only the Attorney's Neglect that it was not filed 

awn, if it were only . 1 
the Attorney's Neglect, as it ought to have been. 24 Car. B. R. 19 Aprilic, 

N 1648. B. R. For the filing of it is not of the Eſ- 
ſence of the Declaration, for it is a good Declaration to proceed upon 
without the filing of it; and the filing of it is but to prevent foul 
Practice, and to keep it upon Record to warrant the Proceedings. 


2 It 


A 


B 


Deriaratios. 651 

Ir Bail, either general or ſpecial, be filed for Tue pug war de. 
the Defendant, the Plaintiff may ſedente Curia, the clare g Aae B 
Term that the Bail is filed of, declare a inſt him dant of any other Mat- 


ter the ſame Term that 


in „ rr Matter, beſides the Matter that is con- the Bail is fled. 
tained 


in the Writ, brought by the Plaintiff againſt 0 L 

the Defendant ; but the ſpecial Bail are not liable any farther than to 

ſuch particular Action or Actions Wherein they are Bail, and. as to 

thoſe by the By are no more than Common Bail. Mich. 24 Car. B. R. 
A Declaration delivered with an Imparlange or The Neanin an 

Li. Lo. 1s in the Language and Meaning of Attor- claration — with 

neys, ſuch a Declaration that is delivered with 2 L,. Le. 

Leave'for the Defendant to imparl until the next 


Term. Hill. 1649. 12 Feb. B. S The Words Li. Lo. do mean Licen- 


C 


tia interloquendi, which is as much as to have Licence or Leave to im- 
parl or to adviſe and ſpeak with his Client to know what he ſhould 


plead for him. 


The Plaintiffs Attorney is not bound to give Tue Plaintiffs Attor- 
a Copy of the Declaration againſt the Defendant, ney need nor give a Co- 
to the Defendant's Attorney. 13 Nov. 1650. B. S. ot 3 
| Tr s At- 
For the Defendant's Attorney may take a Copy of torney. 
it out of the Office where the Declaration is filed ; 
et they uſually do it, and it is accounted fair 
ractice to do it. 5 


D Tt one be in Cuſtody of the Marſhal of this ,,, Man da 


E JF a Priſoner be brought into the Court of the 


over in Cuſtody to 


Court, any Perfon may put in a, Declaration a- againſt another who 
gainft him, and the Declaration ſo put in is a good & in Puttody of the 
Declaration, and the Party muſt plead to it, 
altho* he be illegally in Cultody ; for the Court will not trouble 
themſelves to enquire how the Party came into Priſon. __ I652. 
B. & For when he is found in Cuſtody he is bound to anſwer every 
one's Suit. | 

King's Bench by a Writ of Habeas Corpus to anſwer on Deed when 
a Suit there depending againſt him, a Stranger — GENIE Gon ooo 


cannot declare againſt him there upon the By, _ 8 
until he be in Cuſtody of the Marſhal ; but he + pn . 
that brought the Priſoner thither by the Habeas 
Corpus, may declare _m_ the Priſoner in Court before he is turned 
e Marſhal. Paſch. 1652. B. S. For the very 
Writ of Habeas Corpus was to bring him into Court to anſwer to tlie 
Party ; but a Stranger to the Writ cannot take Notice of his being in 
Court, but he may take Notice when he is in Cuſtody, tho? it be at 
the Suit of another, and needs not to take out Proceſs againſt him. 


F One ought not to declare againſt the Defen- 


dant in this Court until his Bail be filed ; for be- One ought not to de- 


: "346i « L 7. 77. ' claro in &. & wall un 
fore it be filed, he is not in Cuſtodia, as he is by Defendant has filed his 


his Bail, when Bail is put in : By Rolle Chief Juſ- Bail. 
tice, Paſch. 1652. B. S. That is, if he do put in — 
Bail; 


* 


5 iu itt TERS *** 
= 


g * 
* % 
2 = N 
1 : 


e , r : + | | a ; 

Bail; but if not, but is turned) over to the Marſhal, he may deelare 
againſt him in CU is. 
wal, _ But if an Attorney, either of this Court or of A 
, If Attorneys undet-: / | "231% A 981 in 0 fil C a 
 taketofileCommonBail, the Common Fleas, undertake to file Common 
and do nor, tHe Court Bail, and doth. hot, this Court will compel him 
nnn \ "bj, do it, or Commit him; likewiſe where an At- 
torney undertakes to file a Common Bail, and doth not, in this Caſe 
the Plaintiff is not abliged to file his Bill before tlie Eſſoin-Day of the 
next Term, but his Way muſt. be to ſummon the bene Who un- 
dertook to file the Bail.before a Judge, Who will compel him to file 
his Bail, and as ſoon as that is done, to deliver him a Declaration, and 
give Rules to plead preſently ; for until Bail be filed the Defendatit is 


not in Court. 1222 


\ 2 
10 
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n OL Ka . WILL l 
| FEM s nt; #il:s 1 * 8 "TEX - B 
4s to the Delivery of .; Where a Writ is returnable in Trinity Term, 
7 7 — upon Cepi Atid Bail is filed the ſame Term, and there, is no 
Corpus and Hat. corpus; Declaration delivered till after the Effoin-Day of 


when to plead. Mi C h a eln As Term 3 ' there, 4 if the Declaration be 
Before Graftino Ani. delivered before Craſtino Animarum, the Defendant 
n. muſt plead to enter. And in Caſe of an Habeas 


Eſſoin. Day of Michael. Coppys, and a Bail filed of Trinity Term, and a De- 
OI _  clarationdelivered after the Eſſoin- Day of Michael- 

mas Term, and before Craſtino Animarum, the Court was not fully ſa- 
tisfied, whether the Defendant was compellable to plead to Trial in 

Michaelmas Term, as he is in the Caſe of a Cepi Corpus. But the Clerks 

were of Opinion, That he was not; becauſe it was the Plaintiff's own 
Neven Pa Lac hes in not declaring in Time. Alſo the Court 

e ſaid, That it was the ſame Caſe as to Declarations 

delivered before Menſem Paſche in Eaſter Term. Mich. 8 V. B. R. 
See Title nn. PET CINE 7 ie Lg 

5 an Order made by all ges, under 
2 * their Hands, in Trinity Vacation. 12 Villielmi ter- 

a Sheet for all Copies of tz. Regis, it is ordered as followeth, viz. That 
n from and after the firſt Day of next Michaelmas 
Term, upon the Appearance of any Attorney, or other Perſon, for 
any Defendant in this Court, the Plaintiffs Attorney ſhall not be 
bound to deliver to the Defendant's Attorney the Original Declaration; 
but inſtead thereof, ſhall deliver a true Copy of ſuch Declaration: 
And that upon the Delivery or Tender thereof, the Defendant's 4 
Attorney, or other Perſon acting for him, ſhall pay unto the Plain- BZ 
tiffs Attorney, or other Perſon acting for him, for the oy of ſuch A 

Declaration, after the Rate of 4 d. per Sheet copy- 


Together with Stamps. wile, together with the Stamps or King's Duty 
5 thereon, which ſhall ſerve, and be in lieu of the 

Copy of ſuch Declaration uſually made by the Defendant's Attorney. 
And that upon pleading any general Iſſue or general Demurrer to 1 
any Declaration, before any ſpecial Demurrer or ſpecial Plea pleaded, 3 


the Plaintiff's Attorney ſhall and may deliver unto the Defendant's 
; | | Attorney, 


PEW I , " 4 
5 . n 


8 


Declaration. 

Attorney, a Copy of ſuch Iſſue or Demurrer, who 
ſhall pay for the ſame after the Rate of 4 4. per 
Sheet Copy-wiſe, and alſo for the Stamps thereon. 
And if any Attorney, or other Perſon, {hall refuſe 
to pay for the Copy fo as aforeſaid tendred, the 
Plaintiff's Attorney ſhall and may leave the ſail 
Copy of ſuch Declaration in the Office, with the 
Clerk that keeps: the Files of Declarations of this 
Court, who ſhall receive the ſame without any 


553 
Where a general Plea 


or Demurrer, the Plain- 
tiff's Attorney ſhall de- 


liver the Defendant's At- 


torney a Copy of the I- 
ſue: For which, he ſhall 
pay him 4 4. per Sheet, 
and alſo for the Stamps. 


On Refuſal to pay for 
it, then to leave it in the 
Ottice. 


Fee or Reward. And thereupon the Plaintiff's 

Attorney giving Rules to plead, may for Want of 

a Plea ſign Judgment; and before any Plea ſhall be received, the De- 
fendant's Attorney ſhall pay for the Copy of ſuch Declaration and the 
Stamps as aforeſaid. And in Caſe the Defendant's Attorney ſhall not 
pay for the Copy of any General Iſſue or Demurrer 
{o as aforeſaid joined, and alſo for the Stamps, the 
Plaintiff's Attorney may ſign Judgment, as if no 
Plea or Demurrer had been given or pleaded. See 
the following Rules made concerning Declarations 
in the King's Bench and Common Pleas. 


Where it ſhall be 
paid tor. 


Trinity Term the ſecond of King George I. 


A 7 T is Ordered by the Court, That if wy Defen- _ That for Want of a 


dant ſhall be committed to the Cuſto 24 of the or ——— 
Marſhal of this Court, or ſhall be charged in Cu- within two Terms, he 


may be diſcharged on 
Common Bail withour 
Notice. 


{tody of the ſaid Marſhal, or ſhall be Arreſted or 
Committed by Virtue of Proceſs of this Court to 
the Cuſtody of any Sheriff or other Officer what- 
ſoever, at the Suit of any Plaintiff, and ſhall ſo in Cuſtody remain for 
Two Terms; and the Plaintiff ſhall not declare againſt ſuch Defendant 
within that Time; that then ſuch Defendant after the End of the ſe- 
cond Term after ſuch Impriſonment, ſhall be diſcharged out of the 
Priſon where he ſhall be ſo detained, on filing Common Bail, ſigned 
by one of the Juſtices of this Court, without giving Notice to the De- 
fendant or his 8 And if ſuch Plaintiff ſhall 


declare againſt ſuch Defendant, a Priſoner in Cu- That for Want of 


ſtody of the Marſhal of this Court, or any Sheriff 
or other Officer as aforeſaid remaining, and ſhall 
not proceed to Trial or Judgment within Three 
Terms next after ſuch Declaration delivered, or if 
any Plaintiff ſhall obtain Judgment in the Court 
here in any Action againſt any Defendant a Pri- 

ner, and ſhall not charge the ſaid Defendant, ſo 


udgment within three 

exms, or of charging 
in Execution within 
two Terms, Defendant 
ſhall be diſcharg'd on 
Common Bail, Notice 
being given to the Plain» 
tiff. 


Judgment to Trial or 


n Priſon remaining, in Execution upon the Judgment ſo obtained 
within Two Terms next after ſuch Judgment ſo had and obtained, 
then ſuch Defendant ſo in Priſon remaining, ſhall have Leave to file 


7 B 


Common 


— — 
— — 
pt — — — —— — — = 
— . — — — * _ 
. jog — — — 
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Common Bail, or to ſue out a Writ of Superſedeas from the Court 
here, according to the Cuſtom, of this Court, for his Diſcharge out of 
i Cuſtody aforeſaid where he ſhall be ſo detained to 
I > be granted by one of the Juſtices of this Court, if 
Cauſe ſhall not be ſhewn to the contrary by the Plaintiff or his Attor- 
ney, upon Notice to them or either of them given by the Attorney 
for the Defendant, and Oath of the ſaid Notice to be made if the ſaid 
Plaintiff ſhall not appear before the Judge afore- 
Conſectionem. ſaid, to hinder filing the Common Bail aforeſaid, 
or making the ſaid Writ of Super ſedeas. 


Trinity Term, the 1ſt of King George II. 1727. 


Stat. 12 Geo. x.cap.29. 4 eſtabliſh the Practice of this Court upon A 
—_ 3 the late Act of Parliament for preventing 
dant, the Declaration ages and e is oo 75 That 
all be Jett in tne Oe, from and after the laſt Day of this preſent lerm, in 
ns yon og von — We Cauſes > oh a Copy oft e Proceſs of this Court 
is ſerved upon any Defendant or Defendants, and 
an Appearance is entered, or Common Bail filed for ſuch Defendant er 
Defendants, by the Plaintifſ*s Attorney, purſuant to the ſaid Act; the 
Plaintiff's Attorney in ſuch Caſe ſhall leave a Copy of the Declaration 
in the Office with the proper Officer appointed for that Purpoſe, and 
likewiſe give Notice thereof to the Defindans or Defendants, by deli- 
vering an Engliſh Notice written in Secretary Hand to ſuch Defendant 
or Defendants, in which Notice ſhall be likewiſe expreſs'd the Nature 
of the Action, and at whoſe Suit proſecuted, and the Time limited 
by the Rules of this Court, for ſuch Defendant or Defendants to plead 
to ſuch Action; and that in Caſe ſuch Defendant or Defendants do not 


lead to ſuch Declaration by ſuch limited Time, ſo to be expreſs'd in 


ſuch Notice, Judgment will be enter'd againſt ſuch Defendant or De- 


: fendants by Default: And from the Time of pivin 
2 2 dor ſuch NMerict as aforeſaid, ſuch Role Gn b 
ſuch Notice. deemed well delivered to ſuch Defendant or Defen- 
dants, and not otherwiſe. 
If no Plea Judgment And in Caſe ſuch Defendant or Defendants (of B 
bes. 1 =. ter ſuch Notice 2 do not plead by the Time the 
e g En- gt 
quiry given. Rules for pleading are out, the Plaintiff in ſuch 
Caſe may fi his Fudgment without any other or 
Further calling for a Plea, and thereon give Notice of executing his 
Writ of Enquiry, either by delivering a Notice in Writing to ſuch De- 
endant or Defendants, or by leaving the ſame at the laft or moſt uſual 
Place of Abode of ſuch Defendant or Defendants, which ſhall be a 
ſufficient Notice to ſuch Defendant or Defendants of the Time of execu- 


ring ſuch Writ of Inquiry. 
1 5 And 
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A And whereas by the Rules of this Court, Defen- For the future only 
dants have 1 1500 been Abe eight Days Exh to — * allowed 10 
plead, It is further Ordered, That from and after 


next Hillary-Term, four Days * ſhall be allow'd See Trin. the 5 and 6 


ſuch Defendants from the Time o giving any Rules = Rn as to 
to plead. | 


Notice fixed up in the King's Bench Office, February 25th 1728. 


B Practiſers are to take Notice, That for the future no Diſtinction, as 
to the Time of ſigning Judgments, will be made betwixt Town and 
Country Cauſes: But that in all Caſes, the Plaintiff is at Liberty to 
ſign his Judgment the Day after the Rules for pleading are out; De- 
claration having been regularly delivered and filed, 
and Defendant, or his Agent, being called upon for a g, Trin. 5 and 6 
Plea, according to the Rules and Courſe of the Court. 


Trinity Term, the 5th and 6th of King Geo. II. 


e. 7 T is Ordered, That upon all Proceſs to be ſued 
out of this Court, returnable the firſt or ſecond 
Return of any Term. If the Plaintiff declares in 
London or Middleſex, and the Defendant lives 
within 20 Miles of London, the Declaration ſhall 
be delivered with Notice to plead within four Days Time of pleading. 
after the Delivery thereof, and the Defendant ſhall 
plead within the ſame four Days, without any Im- 
parlance; and in Caſe the Plaintiff declares in any other County, or 
the Defendant lives above 20 Miles from London, the Declaration ſhall 
be delivered with Notice to plead within eight Days after the Deli- 
very thereof, and the Defendant ſhall plead within the ſaid eight Days 
without any Imparlance ; and on Default of pleading as aforeſaid, the 
Plaintiff may ſign his Judgment, any Rule of this 8 n .-.. 8 
Court to the contrary notwithſtanding. BE. 


By the Court. 


A General Rule. 


Eaſter, the 8th of King Geo. I. 


D HEREAS many Doubts have ariſen on the Rules for diſ- 
charging Priſoners committed to the Fleer-Priſon, County, 

and other Gaols, and for diſcharging Perſons rendring themſelves, or 
being render'd to the Fleet-Priſon, in Diſcharge of their Bail (by Vir- 
tue of Proceſs of this Court) by Superſedeas for Want of — 
or 
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— is for Remedy whereof, It is Ordered by the Court, 
Defendant proceed not T hat if any Plaintiff ſhall declare againſt any De- 
in three Terms after De- fendant in Cuſtody of the Warden of the Fleet, or 
claration delivered. of any Sheriff, or other Officer, by Virtue of any 

Preceſs of this Court, and ſhall not further proceed 
to Judgment within three Terms after ſuch Decla- 
ration. delivered, incluſive of the Term in which 
the Declaration hall be delivered, the Defendant 

Or after Judgment, having appeared. Or if any Plaintiff having ob- 
3 n=xe- tained Judgment in this Court in any Action againſt 
unlels Cauſe be ſhewed. any Defendant a Priſoner, as aforeſaid, and ſhall 

not charge ſuch Defendant ſo remaining a Priſoner, 
in Execution upon the Judgment ſo obtained, 
within two Terms next after ſuch Judgment ſo had and obtained, in- 
cluding the Term in which the ſaid Judgment ſhall be ſigned, or 
within two Terms now next enſuing upon Judgment already had, 
then {ſuch Defendant ſo remaining in Priſon may be diſcharged out of 
Cuſtody, where he ſhall be ſo detained by Superſedeas, to be allowed 
by one of the Juſtices of this Court, if Cauſe ſhall not be ſhewn by 
the Plaintiff, or his Attorney, why ſuch Plaintiff had not proceeded 
before that Time to Judgment and Execution, as aforeſaid, upon No- 
tice to either of them given by the Defendant's Attorney or Agent, 
and Oath made of _ _—_ given, : NOR PRE 
| 1 nd if any Defendant hath, or ſhall render him 
„ bs ed >. the Fleet-Priſon, in 
2 qa. of his Diſcharge of his or her Bail, at the Suit of any 
Bail, in two terms. Plaintiff, where no further Proceedings by Decla- 
ration has been had againſt ſuch Defendant fo ren- 
dred, before ſuch Render, unleſs the Plaintiff ſhall declare againſt ſuch 
Defendant within two Terms after ſuch Render ; and where any De- 
claration hath been delivered againſt ſuch Perſons ſo rendring him or 
herſelf, or being rendred, or Judgment has been had againſt him or 
her before ſuch Render, unleſs the Plaintiff ſhall proceed to Judgment 

Or Judgment in three PO ſuch Declaration delivered within three 
Terms, or if not charg- Terms after ſuch Render, (the Defendant having 
ed in Execution in two appeared) and charge ſuch Defendant in Execution 


PONY Nm, within two Terms after ſuch Judgment obtained, 


charged. ſuch Defendant may be diſcharged out of Cuſtody, 
by —_ 2deas, to be allowed by one of the Juſtices 4 
of this Court, if Cauſe ſhall not be ſhewn to the contrary, as afore- 1 


ſaid, by the Plaintiff, or his Attorney, upon Notice to either of them, 
given by the Defendant's Attorney or Agent, and Oath made of ſuch 
Notice given. 

P. King, 


9. Blencowe, 
Tracey, 
Robert Dormer. 


Rules 


Aa 
2 
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Rules omitt ed. 
| Hillary Term the gth Year of Queen Anne. 


4 HEREAS upon ſpecial Writs returnable Delarztions on Gs. 
9 W the firſt N of on Rm Practice cial Writs. * 
heretofore bf this Court hath been, that Declara- 
tions delivered thereupon, or left in the Office at any Time before the 
End of the Term in which the ſaid Writs were returnable, were a 
good Delivery to oblige Defendants to plead thereto in four Days after 
Rules given 22 that Purpoſe, by Means whereof ſuch Defendants have 
been deptived of the Benefit of moving to pay Money into Court, or 
to change the Venue, and divers other Inconveniencies having ariſen 
from ſuch Practice. Now to prevent the fame for the future, It is Or- 
dered by this Court, That all Declarations hereafter to be delivered or 
left iti the Office upon ſpecial Writs in the ſame Term the ſaid Writs 
ſhall be feturnable, ſhall be delivered, or left in the Office at leaſt 
four Days before. the End of every Term, excluſive of the Day of 
the Delivery thereof, or of leaving the ſame in the Office, any Prac- 
tice heretofore to the contrary thereof notwitliſtanding, * 
| Tho. Trevor, 


R. Tracy, 
Robert Dormer, 
Jo: Blencowe. 


Michaelmas the firſt of King Geo. II. 
B TY eſtabliſh the Praclice of this Court upon the 


lous and vexatious Arreſts : | 3 : 

It is Ordered, That from and after the laſt Day Where the Plaintiff 
of this. preſent Term, in all Cauſes where a Copy 2 e 
of the Proceſs of this Court is ſerved upon any De- ſtall be left in the Office, 
fendam, or Defendants, and an Appearance is en- 2 8 given 
tered for ſuch Defendant, or Defendants, by the , ib +. nary Þ TY 
Plaintiffs Attorney, purſuant, to the ſaid Aff, the tion, tc. 

Plaintiff's Attorney, in ſuch Caſe, ſhall leave a Copy © | 
4 the Declaration in the Office, and likewiſe give Notice thereof to the 
efendant or Defendants, by delivering an Engl Notice, written in 
Secretary Hand, to ſuch Defendant, or Defendants, or by leaving the 
ſame at the laſt, or moſt uſual Place of Abode of ſuch Defendant or De- 
fendants, ſignifying the Nature of the Action, at whoſe Suit it is pro- 
ſecuted, and in whoſe Office ſuch Declaration is left: And that, in Caſe 
7. ſpecial Writs, returnable the firſt Returns of I and Trinity 
erms, and the firſt or 22 Returns in Eaſter and Michaelmas Terms, 
ſuch Defendant or Defendants ſhould take Notice, that unleſs ſuch De- 
1 fendant 
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.. for Remedy whereof, It is Ordered by the Court, 
26 That if and Plaintiff ſhall declare 20 any De- 
in three Terms after De- fendant in Cuſtody of the Warden of the Fleet, or 
claration delivered. of any Sheriff, or other Officer, by Virtue of any 

Preceſs of this Court, and ſhall not further proceed 
to Judgment within three Terms after ſuch Decla- 
ration delivered, incluſive of the Term in which 
the Declaration {hall he delivered, the Defendant 
Or after Judgment, having appeared. Or if any Plaintiff having ob- 
o in=xe- tained Judgment in this Court in any Action againſt 
unle(s Cauſe be ſhewed. any Defendant a Priſoner, as aforeſaid, and ſhall 
not charge ſuch Defendant ſo remaining a Priſoner, 
| in Execution upon the Judgment ſo obtained, 
within two Terms next after ſuch Judgment ſo had and obtained, in- 
cluding the Term in which the ſaid Judgment ſhall be ſigned, or 
within two Terms now next enſuing upon Judgment already had, 
then ſuch Defendant ſo remaining in Priſon may be diſcharged out of 
Cuſtody, where he ſhall be ſo detained by Superſedeas, to be allowed 
by one of the Juſtices of this Court, if Cauſe ſhall not be ſhewn by 
the Plaintiff, or his Attorney, why ſuch Plaintiff had not proceeded 
before that Time to Judgment and Execution, as aforeſaid, upon No- 
tice to either of them given by the Defendant's Attorney or Agent, 
and Oath made of 1 21 25 given. , NES TR 
| . nd if any Defendant hath, or ſhall render him 
9 or herſelf 8 be render'd to the Fleet-Priſon, in 
— in of his Diſcharge of his or her Bail, at the Suit of any 
le wenns. Plaintiff, where no further Proceedings by Decla- 
ration has been had againſt ſuch Defendant ſo ren- 
dred, before ſuch Render, unleſs the Plaintiff ſhall declare againſt ſuch 
Defendant within two Terms after ſuch Render ; and where any De- 
claration hath been delivered againſt ſuch Perſons ſo rendring him or 
herſelf, or being rendred, or Judgment has been had againſt him or 
her before ſuch Render, unleſs the Plaintiff ſhal] proceed to Judgment 
Or lube tens ſuch Declaration delivered within three 
Terms, or if nor charg- Terms after ſuch Render, (the Defendant having 
ed in Execution in two appeared) and charge ſuch Defendant in Execution 
Priſoner 5 e itt Within two Terms after ſuch Judgment obtained, 
charged. ſuch Defendant may be diſcharged out of Cuſtody, 
by So edeas, to be allowed by one of the Juſtices 
of this Court, if Cauſe ſhall not be ſhewn to the contrary, as afore- 
laid, by the Plaintiff, or his Attorney, upon Notice to either of them, 
given by the Defendant's Attorney or Agent, and Oath made of ſuch 
Notice given, | 
P. King, 
9. Blencowe, 
Tracey, 
Robert Dormer. 


Rules 


#9 


* 
* 
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Rules omitted. 
_ Hillary Term the gth Year of Qucen Anne. 


A HEREAS upon ſpecial Writs returnable 
W the firſt Return of any Term the Practice A Wir on ſye- 


heretofore of this Court hath been, that Declara- 

tions delivered thereupon, or left in the Office at any Time before the 
End of the Term in Which the ſaid Writs were returnable, were a 
Delivery to oblige Defendants to plead thereto in four Days after 
ules given for that ſe, by Means whereof ſuch Detendants have 
been deptived of the Benefit © moving to pay Money into Court, or 
to change the Venue, and divers other Inconveniencies having ariſen 
from ſuch Practice. Now to prevent the ſame for the future, 7: is Or- 
dered by this Court, That all Declarations hereafter to be delivered or 
left in the Office upon ſpecial Writs in the ſame Term the ſaid Writs 
ſhall be returnable, ſhall be delive or left in the Office at leaſt 
four Days before tlie End of every Term, excluſive of the Day of 
the Delivery thereof, or of leaving the ſame in the Office, any Prac- 
tice heretofore to the contrary thereof notwithſtanding. 

Tho. Trevor, 


R. Tracy, 
Robert Dormer, 
Fo: Blencowe. 


Michaelmas the firſt of King Geo. II. 


| ; 7 V eſtabliſh the Proflice of this Court upon tlie == 
B b Act of Parliament, 25 preventing frivo- N 


lous and vexatious Arreſts: 


It is Ordered, That from and after the laſt Day Where the Plaintiff 
appears for the Defen- 


of this. preſent Term, in all Cauſes where a Copy dunt the DOG noon 


of the Proceſs of this Court is ſerved upon any De- ſtall be left in the Office, 
fendant, or Defendants, and an Appearance is en- = N given 
tered for ſuch Defendant, or Defendants, by the ing the — _—_ 


Plane Attorney, purſuant, to bb ſaid 13 the tion, &c. 
Plaintiff's Attorney, in 4205 Caſe, ial leave a Copy | 
277 the Declaration in the Office, and likewiſe give Notice thereof to the 
endant or Defendants, by delivering an Engliſh Notice, written in 
— Hand, to ſuch * or Defendants, or by leaving the 
ſame at the laſt, or moſt uſaal Place of Abode of ſuch Defendant or De- 
fendants, ſignifying the Nature of the Action, at whoſe Suit it is pro- 
ſecuted, and in ac fa Office ſuch ee is left: And that, in Caſe 
"4 ſpecial Writs, returnable the firſt Returns of Hillary and Trinity 
erms, and the fir for ons Returns in Eaſter and Michaelmas Terms, 


ſuch Defendant or Defendants ſhould take Notice, that unleſs ſuch De- 
- fendant 


fendant or Defendants plead to ſuch Action within four Days after the 
Appearatice Day of the Return of ſuch Writ: And 


* ne as a- incaſe of a 97 Capias, or any enn. ſpe ecial 
; i ehe firſt four Days of She next ferm; 
udgment will de Ane 415 och Defendant or 
= ra by Default. 


Declaration deemed A nd from 7 e Time of giving 05 Notic 7 e A 
mou * olle * ſaid, ſuch Declaration. ſball be deemed we ae 4 
u rc ap 11-40 0 ſuch Defendant or Defendants, and nat atherwaſe. 
If Defendant does not And in cafe ſuch Defendant or De ants, Alen g 
plead in Time Aang ze ſuch Notice Civen, do not plead by the. zme the Rules 


be f dq No. 
2 1 g Fe or pleading are out, the P laintiſ Fin fuch Caſe may 


a Writ of Inquiry, ſee {zap Phis ment (a Rule to plead bein ven 
* d N Rn ann Pa, or further Eng f foe ers 4 — 
thereon give Notice of executing bis Writ of Inquiry, herb 
ing Notice in Writing to ſuch Defendant, or Defendants _ 
the ſame at the laſt or moſt uſual Place 0 70 2 of 10h De endant or 
Defendants, which ſhall be a ſufficient otice to 100 Dee nt of Det 
fendants of the Time of executing ſuch Writ of Inquiry...” + _ 

And it is further Ordered, That from and after the 1 Day as thit C 
preſent Term, the Rule made tbe. laſt Trinity Term, to eftabliſh the Prac- 
tice of this Court upon the ſaid late Act of Parliament ſhall be diſcharged. 


R. Evre, 
Alex, Denton. 
Rob. Price, 

8 Cowper. 


} 


Hillary Term, the 15 of King Geo. II. 


HERFAS Complaint hath been made un- D 
EET. to this Court of unwarrantable Prackices, 
leſs ſigned by a Serjeant, in Regard to Declarations in Ejectment brought and 
and delivered in Court. delrerd to the Secondaries of this Court, in order 
to have Rules to plead. For Remedy thereof, It is Ordered by the 
Court, That from and after the firft Da of February, in this preſent. 
Term, no Declaration in Ejectment ſhal i be taken in, or receiv'd by 
any of the Secondaries of this Court, unleſs ſuch Declaration or De- 
clarations be figned by ſome Serjeant at Law, and deliver'd by himſelf, 
to one of the Secondaries in open Court: And it is Further Order'd, 
That the Secondaries ſhall in the Morning next after the End of eve- 
Secondary on Requeſt TY Term, and at all other Times, when requir'd, 
10 ew his Alphabetical produce and ſhew to arty Perfon or Perſons, who 
Paper of Ejectments. fhall demand the ſame, their Alphabetical Paper of 
Rd Eje&ments mov'd or deliver'd into Court, in each 

Term, in Manner aforeſaid, 


That Declarations inE- 


Hy the Court. 


2 


Michaelmas 


— 
o 
1 
- 
hh 
\ 
a7, 
* 3 
* 
* 
* 
* 
Ts 
15 
: * 
» 
21 
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this Cort, retutriable the firſt o fecond Return 


of any Term, if the Plaintiff declares in London ov: he 
Middleſex, and the Defendant lives within twenty 1 
Miles of London, the Defendamt ſnalb plead within | 
four Da. after fuch Declaration delivered; without an y Imparlance : 4 
ank fwch Declaration may be. detfvored de tine eſſa. 


nch, the 34 of King G0 1. 
1 1 Ordre That ape ill Foce che iogr of 


| * | 


525 view: Time the 
muſt plead 
wh weak gee bros | 
Ble ba ths rſt or 
eturn of any Tern. 


And in Caſe the 


Plaintiff declares in any other County, or the Defendant lives above 


twenty Miles from London, the De ad ſhall plead within eight 


Days after the Declaration delivered: withoat any Imparlance; and in 
Default of pleading,” as rag the e. may 7 gn his Judg- 


ment. 
5003 i 0 


Ci 


* wy C ourt. 


Echo, hs 34 of King Ges! TY 


1 JT T; 7s tt That all Declarations in Lindo 
and Milldleſex; delivered purſuant to the Rule 
of this Court, made the laſt Michaelnas Term, on 
Proceſs returnable the firſt or ſecond Return of any 
Term, where the Defendant lives within 20 Miles 
of 2 ſhall be delivered with Notice that the 
Defendant, or Defendants, plead to ſuch Action 
within four Days after ſuch Declaration delivered; 

and that all 33 where the Plaintiff de- 


clares in any other County, or the Defendant lives 
above 20 Miles from London, ſhall be delivered 


with Notice to plead within eight Days after ſuch 
Declaration delivered. The Rule made Michaehnas 
Term in the firſt Year of his preſent Majeſty's 
Reign, to eſtabliſh the Practiee of this Court upon 
the late Act of Parliament for preventing frivolous 
and vexatious Arreſts, to the contrary thereof in 
any wiſe notwithſtanding, 


C A MWemozandum was thus, 8 * 


alias ſcil. Termino Sci. Hilarii; and upon Oyer of 
the Condition of the Bond, the Action did not 5 
crue until the eighth of Februaty; ſo that the 
neral Memorandum related to the firſt Day of 

lary Term, which was before the Action „ 
and after judgment, Error was brought, and the 


Where the Nanni 
declares in London or 
Ho, and Defen- 
dant lives within 20 
Miles of London, De- 
claration ſhall be de- 
livered with Notice 


to plead in four Days; 


Bur if he declares in any 
other County, or De- 
fendanr lives above 20 
Miles, then with Notice 
to plead in eight Days. 


Where the Memoran- 
dum was before the Ac- 
tion accrued, and the 
Bill filed after, and the 
Court would not ſuffer 
it to be taken off from 


the File. 


Plaintiff 


1 
— —ñ—3 — — * 
—  —— * 


570 Declaration. 
Plaintiff filed his Bill as of the tenth Day of February. And it was 
moved to take this Bill off from the File. But there being no other 
Bill on the File, nor no Rule againſt the filing of it; and for that 
upon Examination it appeated; that the Declaration was not delivered 
to the Defendant's Attorney until after the Cauſe of Action accrued : 
Therefore they would not order it to be taken off from the File, hut 
let it ſtand. 10 J. 8 | 8 * 2 DIR ny Tr, 
10d ; wllere in another Cale this r Was al- 
os Wü el ſigned for Error in the Exchequer-Chamber, | and 
| the Bill certified there, the Court would not amend 
the Memorandum. 6 ig. B. R. Runa 


a Declaration of Michaelmas Term, and an B 


Ny By & — — 4 Imparlance to Hillary, and then the Iſſue made up 
: with a Memorandum, quod alias. ſcil. Termino Sti. 
Michaelis ult. preterit. &c. And the Cauſe of Action is laid to be 1© 
Novembris, which is in Michaelmas Term, this is naught. But if the 
Memorandum had been thus, viz. Memorandum quod die Martis prox. 
poſt Octabus St i. Martini (which is a Day in the Term, after the Day 
whereupon the Action is laid) Termino St i. Michaelis ultimo preterito 
coram Domino Rege, &c. then it had been well. 5 V. & M. See Show. 
Rep. 147. 8 an Leto « 17 HT. 
The Court will noe Akter Error in the Exchequer- Chamber, the C 
amend a Memorandumaf- Court will not in any ſubſequent Term amend 
tex Error brought. the Memorandum in the Entry of a Judgment; but 
| the ſame Term that the Judgment is of, they will 
upon Motion amend it: Becauſe the Term is taken to be but as one 
Day in Law, and the Court have all the Entries before them of the 
preſent Term to alter and amend as' they ſhall think fit; but they 
will not do it of any ſubſequent Term. 
| Where a Declaration A Detlaration' in Banco Regis doth not refer D 
refers to. to the firſt Day of the Term, but to the Day of 
filing of the Bail. 2 Lev. 13. 176. : 
| Where the Declara. Sometimes the Declaration ſhall be made good E 
was, by mace good by the Bar, as when it wants Time, Place, or 
by the Replication. other Circumſtances ; ſometimes the Bar by the 
Replication, and ſometimes the Replication by, the 
Rejoinder. But when the Declaration wants Sub- 
ſtance, no Bar can make it good; ſo of a Bar, 
Replication, &*c. 8 Rep. 120. b. 
' Where the Declar- @COhere the Declaration is good, and there is F 
_ ood eng the a Fault in the Defendant's Plea, though the 
tif mall Fare — Kain Plaintiff have joined Iſſue upon it, whieh is 
tho the Iſſue be found found againſt him, yet the Plaintiff ſhall have 
66 Judgment upon his good Declaration. Co. Car. 
25. pl. 18. 44. | 


What muſt be ſhewn If an Information be upon a corrupt Con- G 


Van. Information for tra& made againſt the Statute of Uſury, he muſt 
expreſs in the Information, that the Defendant 
2 | corrupte 


\ 


2 
2 
At 
75 
I 
ö 


corrupte 4greavit, or elſe he muſt ſhew that the Contract was made pro 


A 


B 


uſura, contrary to the Statute, 21 Car. B. R. For he muſt purſue the 
ords of the Statute, and thoſe Words are the very Foundation upon 
which the Statute doth enable the Plaintiff to bring his Action. 
Bp Glyn Chief Juſtice, Trin. 1658. If one do 
declare yg an Obligation with a hic in Curia pro- A Declaration upon 
o not ſhew the Obligation, this is not a 363 e 
good Declaration, and therefore after two Terms, lets bewn 1112 
the Defendant, if he be in Cuſtodia, may go at 7 muſt pray Oyer 
large upon Common Bail; but the Defendant mut 
ray Oyer of it, elſe the Plaintiff is not bound to 
ew it. . 1-731: IE 
By Glyn Chief Juſtice, Mich. 1658. upon a Mo- A Declatation in Treſ- 
tion in Arreſt of Judgment. A. Declaration in an P46 quare vi & arnis, 
Action of Treſpa re vi & armis, is not good a es in 2 
with a Quod cum, & c. becauſe there is no abſolute tion on the Caſe, 
Affirmation of the Treſpaſs, but — by Inference; 


but an Action upon the Caſe is good enough; the Reaſon is, Becauſe 


in a Treſpaſs Y7 & armis a Fine is to be paid to the King, by the Par- 
ty, for Breach of the Peace, and therefore the Treſpaſs muſt be poſi- 


C 


D 


E 


F 


tively averred; but in the latter Caſe Damages are only to be reco- 
vered, and the Defendant amerced. _ | | 
It is not neceſſary for the Plaintiffs Attorney to 
ſet his Hand unto the Declaration, which he deli- | Plaintiff's Artomey 
vers to the Defendant's Attorney; but the Defen- ation. * 5 
dant's Attorney muſt receive it without his Hand 
ſet to it, if he know him to be the Attorney in 
the Cauſe. 28 Nov. 1650. B. S. 5 

In the Caſe of Cutler and Cutler. Mich. 1658. 
it was held by the. Court, That where one may = A Way . 
declare by the Common Law, there he ſhall not | pony Nl not declare 
declare upon a ſpecial Cuſtom, becauſe the Com- upon a ſpecial Cuſtom. 
mon Law is to be preferred ; and therefore if the 
Plaintiff do declare otherwiſe, the Declaration is not good, if the De- 
fendant will demur to it ; but if he wave his Advantage, and plead to 
Iſſue, and a Verdict is found for the Plaintiff, he ſhall not move this 
8 in Arreſt of r "uk 

Declarations ought to have two Things, viz. 
8 and Truth. Patridge and Strange. I Plow. hn IDE . 

4. 4. b. m7 

Ik a Declaration be defective in Circumſtance, whete the Bar ſhall 

there it ſhall be help'd by the Bar, but not where help the Declaration, 
it is defective in Subſtance. Lit. Rep. 17. n 


G A Declaration ought to contain the Subſtance A Declaration muſt 


1 : contain Subftance not 
of the Matter, otherwiſe it is not good; and no EAI 


Matter of Subſtance can be ſupplied by Intend- ment or Verdict. 
ment, nor ſhall the Verdict help it. Cro. El. 913. 


Pl. I. | h 
7D f What 


$72 | 
What Defefts in De- 
clarat ions ate helped by 


"YT 


An imwnatetial Alle- 
tion ſhall not hurt a 


The Plaintiff in his 
Declaration ought to 
ſhew in what Right he 
ſues. 


Miſcaſting'of a Sum in 
+ is no Er- 


Deklaration for 10 f. 
where it appears; there 


was 20 5. due, and ſhew# 


flot how the 105. was (a- 
tisfied, is naught. 


Breaches to be aſſign- 
ed for Want of Repaits. 


How far the Deed to 
be ſer forth in a Decla- 
ration in Covenant. 


Nor in Slander; how 
far the Inducement to 


be. 


How far in an Action 
on a general Statute, 


Particulax Statutes, 


how to be. 


How the Plaintiff may 
declare in Covenant for 
Rent. 


In what Caſes the not 


filing of a Bill is Error, 


g* 


Declaration; 


What Imperfections, Omiſſions and Defects in A 


Detlardtions, are helped by the Statute For Amend. 


mom of the Law: 4 & 5 Anne, unleſs particularly 
and ſpecially ſhswn for Cauſe upon a Demurrer, 
ſee Title Demutrer. 34,2174 1 8 
The Allegation of a Matter mn a Declaration B 
which is not material, and night have been left 
aut, ffiall not hurt it; C. EI. 57. pl. 6, 236. 
The Plaintiff who ſues as Executor, Adminiſtra- C 
tor, or Aſſignee, ouglit to name himſelf ſo in his 
Declaration. Cyo. El. 823; pl. 22. or elſe it is naught 
upon a Demurre. 8 eee 
In a Declaration upon an Aſumpſit, where it is D 
ſaid that ſeparales denariorum ſimmæ amounted to 
20 l. and they amounted to but 19 J. held not to 
be Error, being only the miſtaking of the Clerk, 
being leſs than it ought to be. Co. Fac. 


! : 
. po 


eſpecially 
569. pl. 8. 09g #1 5 
A Man declares for 10 7. where by his own E. 
ſhewing there is 20 f. due, and he doth not ſhew 
that he was ſatisfied the other 105. this is an in- 


curable Fault. Crs. Car. 137. pl. TI. | 
See for a Declaration in Covenant ſeveral F 
Breaches * 1 — I and moved 
againſt, but yet held good. C. Face 329. pt. 8. 
40 Can there needs no ev of ö Bed G 
to be mentioned in the Declaration, than only ſo 
far as in the Covenant whiere the Breach is to be 
aſſigned, and then muſt conclude, Prout per Iiden- 
turam, or Articulos, & c. hic in Curia prolat” inter 


alia plenius apparet : Nor in Slander, there needs 


no more Inducement or Preamble than is neceffary, 
except where a ſpecial Colloquium is requiſite. The 
like is to be obſerved in Adions upon general Sta- 
tutes, for there to ſay, That the Defendant com- 
mitted ſuch an Act contra formam Statuti in bnjuſ- 
modi caſu edit. & proviſ. is better than to recite 
the whole Act: (Bu particular Statutes may be 
recited at large, and an examined Copy proved at 
the Trial.) | | 
The Plaintiff need to ſay no more in his De- H 
claration than that he demifed to the Defendant, 
and need not to ſet forth his own Title. Winch. 27. 
Where Iſſue is joined, it is not adviſable for the | 
Plaintiff to file his Declaration : But where Judg- 
ment-is given in the Cauſe for the Plaintiff upon 


Demurrer, or by Default or Confeſſion, the Judgment is erroneous 
for Want of a Declaration filed : For before it is filed, it is not upon 


Record, 


Doctavatian. 573. 


Record; and: ſo there is no Declaration to warrant; the Judgmeny; 
but after a Verdi, it 1s no TOE, Veg aided by the Statute, of 


ils. * 4 
— with, ee in; the Margin, J, Decheation with 
a2 London in the Body of the Declaration, is bi, d in the Maw 
=_ ht upon a Demurrer, - „ Aer. aVeadic, r 
. B. R. 1 F 771% 1 „ 4014 
B Ctober and Treſpaſs will not lie in one Decla- Tower and Tee{paſk 


lie not in one Declara- 


ration. 2 Leu. 101. Sn 

C If there be no Bill filed, this.is no kin 1 
4 Verdict; but if there be a Bill filed, and that led, ir — 

ed to be erroneous, that erroneous Bill will re- mit Bt uf if chert 
verſe the Judgment after à Verdict: For the Sta- r 
tutes of Feofails do not extend to erroneous Bills, 
but only 11 = " Bills _— > & 44 . Fa | 

D Mhere and how a Declaration may be amen ere and how a De- 

and 17 oh ae — * nt, 3K * Rane 

E It the Plaintiff's Attorney deliver a aration 4 5 
to the Defendant's Attorney, And afterwards amends — SR 
his Declaration, and tenders; another Copy to the without a Rule. 
Defendant's Attorney, as he hath — it; the 
Defendant's Attorney is not bound to receive it, except the Court, or a 
BY do order him to receive it. For it may be in Subſtance a, new 

laration, and may require a different Plea, which che Court mut 
judge of, and not the Attorneys. 

F When an Amendment is not ſo great as to de- Where the Court will 
face the Record, the Court will give Leave to amend — . ä 
the Record after Entry, upon Fayment of Coſts. 

o 

| e By againſt a Defendant, who m- — — 
mon Bail in Ejefment : Becauſe he is not in Cuſ- — oy 
tody, nor comes in by the Proceſs of the Court; 
but is made Defendant by Rule of Court to defend 
his Poſſeſſions only. 5W. & M. B. R 

H Jn all Cafes where an Intereſt or Eſtate com- Were an Intereſt or 
E _ Condition, be the Condition or Act T open, 
to be performed the Plaintiff, Defendant, or rug f . 
any other, and be K f in the Affirmative or Nega- ber a — 
tive, there the Plaintiff ought to ſhew it in his De- 
claration, and aver the Performance of it; for the 
Intereſt or Eſtate commences in him upon the Per- 

1 "_ Condition, and not before. 

But when the Intereſt or Eſtate paſſes preſently, gut . 
and veſts in the Grantee, and is 47 1 8 paſs pen mor 
Matter ex poſt facto, or Condition ſubſequent; be 
the Condition or Act to be performed in the Affirmative or Negative 
or to be performed by the Defendant, or any other, there the Plan. 
tiff my count generally, without ſhewing of any . 

3 


3 


574 


7 Rep. 10. 4. 


Annuity granted when 
promoted. C 
And until promoted, 


How to be ſet forth 
in the Declaration. 


„ „% „„ 


The Declaration muſt 
be in the ſame Coun 
where the Original 1s 
ſued out, and Bail put 
in, otherwiſe the Bai 
are diſcharged. 


77 


Where the Plaintiff 
declares upon one Date, 


he cannot ſay that it 
was primo deliberat at 


Declaration. 


And this ſhall be pleaded by him who is to take Advantage of it. 


It I grant to a Man an Annuity of 101. per 
Anmem, lien he ſhall be 1 A 
in his Demand of it, he muſt ſhew that he is 
promoted. But if it be granted until he be pro- 
moted, there he ſhall have a Writ of Annuity, 
and need not to ſay he is not yet Tu „ Be- 
cauſe the Annuity precedes, and the Promotion is 
ſubſequent. ' 7 Rep. 10. w. = 
An Original is ſued out in London, and Bail g 


. 


put in; and the Declaration is in another County. 


This is good againſt the Party, but the Bail are 
diſcharged, and not liable to a Scire fac. 3 Leu. 
235, 245. But it is otherwife where the Action is 
brought by Bill. 6141-8 „ 
Debt upon Bond, and declares, That 20 Mai, C 
30 Car. 2. the Defendant, by his Bond dated 10 
Octobr. ſed primo deliberat 20 Maii, became bound, 


another Day. » Ge. And upon a Demurrer it was adjudged, That 
where the Plaintiff declares upon one Date, he cannot afterwards re- 
ply that it was primo dleliberat at another Day; becauſe that is a De- 
parture : For prima facie, every Deed is ſuppoſed to be made the Day 


t bears Date; but where the Date is miſtaken, the Party 


or in his firſt Plea plead, That the Deed bearing Date ſuch a 


How it may be. 


Plaintiff had — ill * 
claration, and afterwards 
amends it; Defendant 
pleads the Judgment in 
the former Action, and 
held to be ill. 


All Deeds brought in- 
to Court muſt be left 
with the Secondary. 


Where Treſpaſs is 
brought in the County- 
Court, and removed 
when it is under 40 5. 
how to declare in this 
Court. 

See the next Caſe fol- 
lowing. 4; 
Ihe Declaration, 


the County aforeſaid, held at M. 


_ declare, 
ay, was 
primo deliberat' ſuch a Day, and that the Party 
then became bound. 3 Lev. 348. 

The Plaintiff brought an Action, and his De- D 
claration was naught; he afterwards brings a new 
Action, and amends his Declaration. The Defen- 
dant pleads the Judgment in the former Action, 
and held an ill Plea. 1 Mod. 207. bo 
Antiently all Deeds pleaded were actually brought E 
into Court, and left in the Hands of the Secon- 
dary; to the Intent, that if they were found to 
be forged, or to be void Deeds, then to be damned. 
here Treſpaſs is brought in the County-Court, F 
and removed by Recordare into the King's Bench, 
and the Damages are under 40 5. ſo that the Court 
of King's Bench cannot hold Plea of it ; 2 muſt, 
to entitle the Court to proceed therein, ſay thus: 


Kent, il. W. Bart. late 4 the County- G 
1. Court of A. B. Eſq, Sheriff of 
in the ſaid County, on Thurſday the 


ioth Day of May, in the Tear of our Lord 1705, complain d againſt 
C. D. in an Action of Treſpaſs : Which ſaid Plaint at the Requeſt of 
the ſuid T. W. Bart. is removed before our Sovereign Lord the King, at 


Weſtminſter, 
4 


— - 


Weſtminſter, on zhis Day (amely in three Weeks hay the Day of the 
ry Trinity) by his ſaid. Majeſty's Writ of Recordare facias loquelam. 
And now here at this Das ar well the ſaid Sir T. W. Bart. by J. A. 
bis Attorney, as the ſaid C. D. by E. T. bis, Attorney, appear'd in this 
Court. 1 And thereupon the ſaid Sir T. W. Bart. by his ſaid Attorney, 
complains that, &c. and ſo on, 


A And if the Defendant in the County-Court had pleaded Iiberum Te- 
nementum, and the Plaintiff had removed the Plaint without ſhewing 
of any Cauſe at the End of the Writ; and that the Plaint only, 
and not the Plea-is returned; (which ought to be, becauſe the Supe- 
rior Court cannot hold Plea under 40 5.) then the Plaintiff muſt ſay, 
Which ſaid Plaint at the Requeſt of the ſaid (Plaintiffs) is removed 
hitherto, inaſmuch as the ſaid (Defendants) claim'd a Freehold in the 
ſaid Action, in the ſaid County-Court. Hill. 36 & 37 Car. 2. Rotul. 
1157. in Com. Banco. Vide Stat. 22 Car. 2. cap. 

Raſtal. 570. Pleint 1. Brownl. 187. 

B Treſpaſs quare clauſum fregit was removed by _ See the next Caſe be- 
Recordare, where the Plaintiff counted ad damp- fore. 
num 39 5. The Defendant demurred, becauſe the Court had not juriſ- 
dition of the Cauſe where Damages are under 40 s. It was faid for 
the Plaintiff, that he had removed this Cauſe by Recerdaze, becauſe 
the Defendant had pleaded Liberum Tenementum; and fo it is not tria- 
ble in the County- Court. Curia: It ſhall be intended that the Action 
was originally brought in this Court, becauſe the Declaration is Ji G. 
Armis. And where an Action of Treſpaſs is removed out of the 

County-Court, the Declaration ought to be without Vi &. Armis. It 
was alſo held, That a Declaration Yi G. Armis, in Treſpaſs, may be 

laid under 40 s. Damages, becauſe the King is to have a Fine and a 
Capias = — . r _ ag ny Hill. 1 = G. M. C. B. | 

C Fo2 Declarations for Wor e Dany. Abridg. 23 

from Fol. 266. to 270. | S. DeclarationsforWords 

D Jn a Declaration for Words, it was not laid, It muſt be Malitir/e 

Quod malitioſe dixit, & c. and yet held good, if 

the Words themſelves are malicious and flanderous. 

Telv. 113. Style's Rep. 239. But the ſafe and ſure 

Way is to lay it, falſo & malitioſe dixit, &. 

E Che Words muſt be laid expreſly and poſitively, How Words muſt be 

not with an hæc Verba vel conſimilia. Cro. El. 645. laid. 

Nor with a quorum tenor ſequitur in hæc Verba. Cro. 

El. G5 7. Nor ad tenorem &. effetum ſequentem. 

3 Mod. 72. | 

F J Declaration for Negligence, or a Non-Fea- where 7:6 ars hail 

aZance ſhall never be laid with a Jr & Armis. Co, not be. 

9. Rep. 50. b. 

G Ika Declaration begins thus, And the ſaid Plaintiff Declaration begins in 
complains in an Action of Treſpaſs for this Cauſe, that Treſpaſs, and rhe Action 
c. yet it may be a Declaration in Caſe, notwith- Ce 1*t good. 

; 7E ſtanding 


21 Ear. 2. cap, 


376 Declaration. 
apts x Toes ber oe 
10aHmrerentiy re OT „ Oe. Car. 4 „ 
1 a As Ihe Plaintiff declares, ' That "whereas he was A 
iu 4 Declaratiol. ſeizttl of a Cloſe adjoining to a Common ; the De- 
| n fendant rhrew down ten Perches of Hedges of the 
Cloſe 8 ; and being ſo thrown down ( for 
ſuch a Time) permitted the 7 ſo to remain, where- 
by the Cattle depaſturing in the Common, came in- 
Where it is Caſe, and to his Cloſe, and eat his Graſs; to the Damage, 
where Treſpass. Ge. This is good, notwithſtanding the Treſpaſs 
— 2 51 is laid to be in the Plaintiff's on Soil; for it be- 
ginning Ouod cum, and concluding per quod, it appears to be an Action 
upon the Caſe, and N cauſans by the Damages may be laid to 
be Vi & Armis, or without it. Aleyn 84 © e 
. WHEL a ie A Deciaration was upon a penal Bill of 40s. B 
407, 3 to pay 20 5. and he had not ſet forth that the 20 5, 
and the Plaintiff had not was not paid at the Day; for otherwiſe the 40 s. 
ſer forth in his Declara- jg not due: And of this Opinion was the Court. 
tion that the 20 5. was "geo Fes th ns 
nor paid at the Day, and J Y it a a Bond with a Condition. Cro. Car. 
In Aſſault and Battery In Treſpaſs Aſſault, and falſe Im riſonment, C 
the Fact laid to be after the Plaintiff lays in his Declaration to be done ſix 
— 7-695 brought, but Months after his Declaration and Action brought: 
n And after a Verdict for the Plaintiff this was moved 
in Arreſt of Judgment, but he had his Judgment: For, per Curiam, 
there muſt be Evidence given of the Fact done before the Action 
gw the 277 is but a Circumſtance of a Thing done. 5 Mod. 
286, 287. See Title Treſpaſ s. | 
Joining ſeveral Things Where ſeveral Things may be join'd in one De- D 
| claration, and not good. Carth. 113. 


Not anſwer d. There the Declaration is not anſwered by the E 
J 
quod cum, Gt. Mhere tis not poſitive but by Way of Recital F 


quod cum, &c. Ibid. 216, 403, 404. 

Againſt a Priſoner. See the Diverſity between charging a Priſoner G 
with a Declaration in Term-time, and in the Vaca- 
tion. 2 Salk, 213, 14. 3h 

For a malicious Pro- In Caſe for maliciouſly holding to Bail, the Man- H 

enen ner of the declaring is to recite the Sum due, and 

| the Proceſs ſpecially, ec. id. 15. | 
Where good after a In Conſiderationè inde ſuper ſe Hen 7, not ſay- I 


Verdict. ing the Defendant Aſſumꝑſit held well after Ver- 
| dict. Ibid. 26 | : 
Abatement. Miſtakes in a Declaration can't be taken ad- K 


vantage of on a Plea in Abatement. Thid. 212. 
Where curedby plead. Jn a Narr' by Adminiſtrator, want of alledging L 


ing. by whom committed, cured by pleading non e 
: factum. Ibid. 37. | 4 
3 ts here 


A - Where Administration ig granted during the 55 1 Antilles 


B. 


4 


C 


D 2 


E 
7 


G8 
H 
I 
K 


L 
M 


Abſence 2 . 4 >; Narr muſt aver r , & is 
., abſent; 17 4 57 T ti lane On 10 

«A Declaration for keehirign Bull uſed to run at 
Men, is naught after a Verdi without Seien: or 
Scienter. id. G2. 

On the Statute of Hus and Cry the Deletion 
need not ſet forth the Qath to be taken before a 
Juſtice of Peace of the Hundred. Did. 614. 

Two Cbunts in a Narr' for Things of the dne 
kind not averr d to be ny is Well. Aer: Vet- 
dict. Bin. d 13. 

: Chat — are emed by Verdid, vide 
Verdict in 2 Salk. 364. 

See concerning a Declaration in Quare Ihig dit 
upon an Agreement by Indenture between oint- 
Tenants to preſent by Turns. 2 Salk. 334. 

See of Declarations on Bills of Koran: Bid. 
128, 1317. 

Pow to declare on 2 Bond dated beyond Sea, 


Bid. 660. 115 
See the Difference of Jechting on. Words ſpo- 


ken, and Words written. Ihid. 661. 


A Declaration can't be: ENS 0 a „ Sunday. 
 Comber. 2k. 

Except in Ejevinent.”. rd. 286. | 
Declaration in Ejectment delivers o a Ser- 
vant is ill. Did. 


N Declaration in Treſpaſs quod Piſcer zpſrus 


O 


P 


0 uer.) cepit, is ill. Comb. 11. 
claration Deber &. Deriner againſt an Admi- 
n is III. Bid. 47. Vide 30, 114. 
A Declaration for Rent i in Midaleſex,; an Entry 
w_ leaded in Hertfordſhire, and the Cauſe was 
2 in Middleſex. Comber. 75, 30, 84, 115. 


Q- - Declaration in Ejectment before the Leaſe, 


9 


— 


is ill. Bid. 83. 

In Ejectment where one has a Title but to Part 
of a 7-65 he may declare for the Whole. Q. 
Vid. 11. 

Mhere Declarations were held il * Want of 
1 Ibid. 161, 64, 256, 328. 

In Ejectment the Number of Acres and Nature 
TY the Lands to be ſhewn. Vid. 198. 

Count of the Cuſtom of Merchants on a pro- 
miſſory — is ill. Did. 227. 


— 
% 


577 


Sciens or Scienter. 


On the Statute of 
Hue and Cry. 


No Averment of dif- 
ferent Counts. 


WhezcumdbraV er- 
dict. 


Quare Inpedit. 


Bills of Exchange. 


Bond beyond Sea. 


For Words. 


Sunday. 


In Ejectmemt. 
Treſpaſs. 

Againſt an Admini- 
tor. 


For Rent. 


Ejectment. 


The like. 


Averment. 
Ejectment. 


Promiſſory Note. 


On 


578 


For diverting a. Wa- 


ter- Courſe. 


Simul cum, 


To pay Money at ſe- 


veral Days. 
For Guineas. 
Coſts. 


Caſe and Trover. 


Contra Statut. 


Bail. 1 


Hujus Regni implied. 
To declare for a Ne- 
ro. 


Treſpaſs. 


Ejectment. 


Abate ment. 


Copyhold. 


Treſpaſs. 


To preſcribe for a 
Pew. 


Aſſumpfit and Deceit. 


pro eo quod, Oc. not g Skinner 33. 


Declaration. 


On diverting a Water-Courſe currere 2 & A 
els is well. Comber. 2314. 

On an Original in Treſpaſs againſt one, the Plain- B 
tiff = Aran. nenne 
Bid. 26060. 

Contra where the Writ is againſt two. Ibid. 8 

In Aſſumpſit to pay Money at ſevera 8, 1 
the 3 eo o before the laſt Day it's ill 
Comper. 307. 

pow to declare for Guiness in Debt or Caſe E 
id. 326, 397. 7 

here a Defendant was » infra} in a . Doch 1 
tion, intending to make no Defence, in Order to 
prevent the Plaintiff's paying Coſts. Bid. 364. 

Where Caſe and Trover were joined in a De- G 
claration againſt a Carrier for ne af Goods. 
Ibid. 333. 

Declaration in an Action at 3 Gan H 
concluding Contra Statut, where ill or not. Bid. 
420, 21. Carth. 382. 2 alk. 124. 

Where an ill — 4 is made good by put- 1 
ting in Bail. Comber. 46 

An ill Declaration a en an Adminiſtrator who K 
pleads a faulty Plea, Tbid. 465. | 

A * with Anno Domini Regis nunc, L 
the Words huus Regni'are implied. Lid. 475. 

pow to W in Indeb Aſſumꝑſit for a Negro M 
fold. 2 Salk. 666. 

How to declare in = Vi & Armis. Ibid. N 
636. 

4 Declaration in Ej ent. muſt ſhew the O 
Quantity of each Sort of Land. Bid. 254. 

Where the Count ſhall abate for Repugnancy. P 
Ibid. 213 

See a Declaration concerning Cop: y hold Lands Q 
not ſaid ad voluntatem Domini, held well after 
Verdict. Did. 364. | 
In Treſpaſs Queritur quare cum, &c. inftead of R 


Þe who preſcribes for a Pew muſt ſhew that he 8 : 
repair'd it, and ought to ſet it out ſo in his Decla- 4 
ration; and the Manner of preſcribing ought not 
to be as being ſeiſed of a Seat appertaining to an 
Houſe, but of a Ks to which a Seat is apper- 
taining.  1b;d. 33, 34. 

The Plaintiff yy in Aſſumpſit upon a Pro- T 
miſe to deliver Pot-Aſhes, and hath not, and far- 
ther declares, that the Defendant knowing 2 

3 


Declaration. 579 


ſaid Pot-Aſhes to be naught, warranted them to be good and vendible, 

c. Whether upon a Demurrer this be good for declaring upon two 
Cauſes of Action of different Natures, the one in Aſſumgſit, the other 
ſounding in Deceit ; or whether the Warranty here be not in the Na- 
ture of a Contract, as well as the Aſumpſit. Skinner 66. 

A The Plaintiff cannot join Things of — Na- 
tures in one Action, as one grounded upon a Right, Jeinder of Action. 
and the other upon a Tort; eſpecially where in 
the reſpective Caſes there are ſeveral Proceſſes ; 

but Quere, whether it would not be good after a 

3 1 IOW 5 

An Action of Debt lies for the es of a 
Party Wall, and an Exception that it was not al- , e bubbling 
ledg*d in the Declaration, that the Defendant had 
built upon the Party Wall non allocatur; but the 
Plaintiff ſetting forth the Statute of 19 Car. 2. for rebuilding the 
City of London, and omitting to ſay, The Party Wall was within 
London, that was held ill upon a Demurrer. 16:4. | 

C An Action of Debt was brought upon a Statute, 
by which the Forfeiture is divided into three Parts; — a Penal Su- 

one to the King, one to the Informer, and one to 
the Poor of the Pariſh ; no Pariſh being mention'd 
in the Declaration it is ill. Skinner 83. 

D Cig not ſufficient to deliver a Declaration a- 3 
gainſt a Priſoner to the Turnkey, unleſs it be firſt A inſt a Priſoner, 
filed in the Office. Modern Caſes in Law and E- 

gr & the Bail ſtayd, for tha 

oceedings againſt the Bai 'd, for that Agriaſt Bail. 
the zintiff had 3 for * was in 
the Acetiam Billa. Ibid. 234. 

F After an Arreſt the Plaintiff muſt declare in within two Terms. 
two Terms, elſe the Defendant may have a Super- 
ſedeas. Ibid. 306. 

G But the Plaintiff may bring a new Action; for New Action. 
his Debt is not there by Tort, but only the former 
Action gone. 161d. | 

H In Debt on an Aſſignment of a Bail-Bond, the On a Fail-Bond. 
Proceſs of the Arreſt muſt be ſet forth in the De- 
claration. Modern Caſes in Law and Equity 78. 

I Sg on a Bill of Exchange againſt the Drawer On a Bill of Ex- 
it muſt ſet forth Notice of Non-payment by the 
Indorſor. Bid. 43. 

K In Caſe of keeping one out of the Veſtry, the For keeping a Perſoa 
Declaration muſt ſhew he had a Right to enter, t of 2 Vet. 
and be there. Ibid. 355. | 

L. here Huſband and Wife may declare aA Baron ard Feme. 
dampnum ipſorum. Ibid. 341, 200. 
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Demurxrer. 


Diezer and Derinet. 
Treſpaſs. 


Delivery of Decla- 
rations. 


Notice. 


Againſt Aſſignee, 


Sigillo Sigillat” omit- 
ted. 5 


Breach, where well 


Caſes in Law and 


tive, yet held good after a Verdict. Ibid. 


Declaration. 

ing to a Declaration nothing is con- A 
Fs you op well alledged 2 
and Equity 354. | 
Declaration by an Adminiftrator againſt an Heir B 
in the Debet and Detinet (vide Debet, &c.) Ibid. 
Declaration in Treſpaſs for breaking the Houſe C 
* and taking the Goods of another, and ill. 

4 Declaration in the Office before the D 
Eſſoin-Day, is a good Delivery. Ibid. 379. 

But the Defendant's Attorney muſt have No- E 
tice of it in Writing before the Edoin-Day, or an 
Imparlance is of Courſe. hid. 

In Covenant for not repairing againſt the Aſ- F 
ſignee of an Aſſignee, the Plaintiff need not ſhew 
in his Declaration the intermediate Aſſignments of 
the Leaſe. Modern Caſes in Law and Equity 72. 

I the Plaintiff alledges in his Declaration In- G 
dentur fa inter partes, tis ſufficient; and the 


B 
fe 


Sealing and Delivery need not be ſhewn, for In- 


dentur fa implies it. Modern Caſes in Law and 
Equity 34. ah 2 
The Agreement was in the Disjunctive, but H 
the Declaration alledges the Breach in the — 
238. 


e 
WS 


Covenants. 
Date. 
Leales. 


Deed is a Utiting, either indented oz ws 
not indented, 02 elſe a Deed⸗Poll; COR? 
which TUritings being ſigned, ſealed 
and delivered, do pꝛove and teſtify the 
Agreement of the Parties whoſe Deed it is, to the Matters con- 
tained in ſuch Deed. 


B There are but three Things of the Efſence and | What Things are of 


Hon eft Fattum. 
Pleas. | 
wer. 
ſes. 


dee 


A 


Subſtance of a Deed, viz. — 5 « Died: 
C 1. Writing in Paper or Parchment. 
D 2. Signing and Sealing. 
E 3. Delivery: For when a Deed is delivered, it takes its Effect from 


the Delivery, and not from the Date. 2 Rep. 5. a. 
F There are three Grounds for the Expoſition of Deeds: 


G 1. They muſt be moſt beneficial for the Taker, Theee Grounds foe 
Carter 105. Poph. 130. 1 Rep. 76. Raym.14 2. the Expoſition of Ded. 


H. 2. They ſhall never be void, where the Words may be implied to 
ſome Intent. Plow. 160. b. 


I 3. The Words ſhall be conſtrued according to the Intent of the Par- 
ties, and not otherwiſe. Plow. 160. 6. So that all Parts may be 


effectual. Poph. 138. Carter 98. : 
K Ik all the Parts of a Deed may by Law ſtand If an the Parts of 2 


together, no one Part of that Deed ſhall be inter- 8 
E —_ ſo as to make either the whole Deed or any «© invalidare the Dees. 
art of it to be void. Paſch. 24 Car. 1. B. R. For 
this would be a Comment to deſtroy the Text, and not to explain it. 
| Cahere 


COL As. abi 
s 
a, 


4 
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The ſecond Sentence 
ſhall explain the firſt. 


Tho' Lands do not 
appear to paſs by the 
Deed by Way of Feoff- 
ment, yet they may paſs 
by Way of Uſe. 


Deeds, 

There there are two Sentences in a Deed, the A 
ſecond may well explain the firſt; for ex preceden- 
tibus & conſequentibus eſt optima explicatio. 1 Roll. 
Rep. 375» 376. : 

Ik it do not appear by the Fabrick of the Deed, B 
that Lands do paſs by the Deed, by Way of Feoff- 
ment ; .yet the Land may paſs by it by 8 of 
Uſe, if there be a Conſideration, which is ſuffi- 


cient in Law to raiſe an Uſe expreſſed in the Deed : For if a Deed 
can by any Conſtruction of Law be conſtrued to have any legal Opera- 
tion, the Law will not make it utterly void, though it cannot operate 
as the Fabrick of the Deed purports it ſhould. 


When the Words are 
repugnant, they ſhall be 
rejected. 


What Conſtructions 
to be made. 


What Deeds of Truſt, 
Uſes, Oc. ſhall be good. 


4 & 5 Ann. 


How the Conſtruction 
of a Deed ought to be. 


What is the material 
Thing in a Deed. 


Where a Deed-Poll 
ſhall paſs as an Inden- 


tuts. 


Every Deed is ſu 
poſed to be made the 
Day it bears Date. 


To what Time the 
Subject's Deed hath Re- 
lation: And to what the 
King's. 


How a Deed is to be 
executed by Letter of 
Attorney. 


rity. 3 Lev. 140. See Title Power. 


When the Words in a Deed are repugnant, they C 
ſhall be rejected; and Judgment ought to be given 
upon the other Words. Co. El. 420. | 

The Law ſhall never make any Conſtruction D 
againſt the Purport of a Deed to the Prejudice of 
any, or againſt the Meaning of the Parties. Co. 
Litt. 313. 4. | 
_ What Deeds of Declaration of Uſes or Truſts, E 
or for the leading of the Uſes of any Fines or Re- 
coveries, ſhall be good, by the Statute of 4 & 5 
Anne, notwithſtanding the Statute of Frauds. See 
Title Uſes, | oy 

Such Conſtruction ought to be made of a Deed, F 
that it may agree with the Rule of the Law, and 
the Intent of the Parties to the Deed, and that all 
the Deed may ſtand together. 7 Rep. 42. 4. 

The indenting or not indenting of a Deed, is G 
not material; but the being or not being Party, is 
the material Thing : For one who is not a Party to 
a Deed made between Parties cannot take, unleſs 
by Way of Remainder. 3 Lev. 139, 140. 

A Deed was indented, but begun with, To a/ H 
Chriſtian People, without the Words, This Inden- 
ture, and was in the firſt Perſon; but both the 
Parties having ſet their Seals to it, it is ſufficient. 


3 Leon. 


4 29. 
Prima Facie every Deed is ſuppoſed to be made I 
the Day it bears Date. 3 Lev. 348. 


The Deed of a Subject hath relation only to 
the Time of the Delivery, and not of the Date : 
But the King's Charter to the Time of the Date 
only. Lutford and Gretton. 2 Plow. 491. b. 

Where a Deed is by Letter of 2 ſigned L 
and ſealed, it ought to be ſealed and ſubſcribed 
with the Name of the Maſter who gave the Autho- 


8 A Deed 


Deeds. 


A A Deed cannot be delivered as an Eſcrow to the 
Party himſelf, who is to take by the Deed : For 
the Delivery of it to the Party who is to take by 


the Deed, makes it the Party's Deed who delivered it, 


work upon the Delivery. See 9 Rep. 137. é 
B The Words in an Indenture are the Words of all 
Parties to it, and the Words ſhall be taken accor- 
a ding to the Intent of the Parties. 1 Plow. 134. 
C A Razure of a Condition, or the Interpoſition 
of Words in the Condition of the Bond, being 
Words material, avoids the Deed. Cro. El. 627. 
D Where Covenants are ſeveral, if the Seal of one 
is broken off, it avoids not the Deed, but only as 
to him: But if the Covenantee's Seal be broken off, 


583 
A A Deed cannot be de- 
livered as an Eſcrow to 


and ſo it muſt 


The Words in an In- 
denture are the Words 
of all Parties. . 


A Razure or Interpo- 
ſition of Words 4voids 
the Deed; | 


A Seal broken off, 
where it deſtroys the 
Deed, and where not. 


it deſtroys the Deed. 5 Rep. 23. 4. 11 Rep. 27. 4. Cro. El. 546. but a 


Razure would avoid it. Co. El. 546. | 

E The Deed of Feoffment to Uſes belongs to the 
Feoffee, and not to the Cæſtuy que Uſe. Cro. El. 357. 

pl. 15. Cro. Fac. 217. pl. 5s 

F tk a Deed ſays, This Indenture made, whereas the 
Deed is not indented, yet it may be a good Deed 
to ſome Effects; for it may work as a Deed-Poll, 
though it cannot work as an Indentnre. 5 Kep. 20. 6. 

G There a Deed is by Indenture, and not between 
Parties, a Covenant may be with a Stranger, as if 
it were a Deed-Poll; but otherwiſe it is between 
Parties: Becauſe no Stranger can take Advantage 
thereof by Way of Action. 3 Lev. 139, 140. 

H A Deed-Poll was made between A. and B. one 
covenanted to one, and the other to the other, and 
each of them ſigned, ſealed, and delivered it; this 
is a good Deed to both. Cxo. El. 483. pl. 19. 

I Ik an illiterats Man be bound to make a Deed, 
he is not bound to ſeal and deliver any Writing 
tendred to him, if ſome Body be not preſent who 
can read it to him, if by 


To whom the Deed of 
Feoffment to Uſes be- 
longs. 


If a Deed ſays, This 
Indenture, when it is not 
indented, it may operate 
as a Deed-Poll. 


Where a Covenant 
may be with a Sttanget 
to the Deed; 


Each Par ſign and 
ſeal a Deed-Poll, this is 
a good Deed to both. 


How andwhen an illi- 
teraxe Man is bound to 
make a Deed. 


| | 
him required : But if no Perſon be there 


who can read it, he may refuſe to execute it. 2 Rep. 3. 4. b. 


K A Deed was brought to an illiterate Man to ſeal 

as an Acquittance, which in Truth was a Releaſe, 
9 but read by a Stranger as an Acquittance only: 
"4 And adjudged to be no Deed, becauſe it was read 
S falſly to him, although by a Stranger of his own 
4 Head. 2 Rep. 9. See 11 Rep. 27. b. 28. 4. 


L Ailfo ſuch illiterate Perſon is not bound to exe- 


cute the Deed, unleſs there be a Perſon preſent who 

can read it. Alſo, although the Writing be not 

read, yet if the true Effect be declared, it is ſufti- 

cient. 2 Rep. 9. N 
7 G 


A Deed read falſly to 
an illiterate Man, is not 
his Deed; 


Such Perſon is not 
bound to ſeal, unleſs 
there be a Perſon pre- 
ſent who can read it. 


An 


A Freehold cannot 
commence in Futuro. 
Where the Perſon had 


no Power to make it a 


Deed, and afterwards 
had. 


Delivery 


Deeds. | 

an Eftate of Freehold cannot commence in Fu- A 
frern. PRIN * 5 nd 

Weir the Perſon at the firſt Delivery hath no B 

Power of Ability in Law to make ſuch Deed; and 

before the ſecond Delivery he hath a Power, yet 

the Deed is void. But wien the Perſon at the PA 


7 had Power and Ability in Law to contract, hut eannot per- 


fect this, till an Impediment he removed before the ſecond Delivery, 


the Deed is good. 


Condition to perform 


Covenants in an Inden- 
ture made between Ba- 
ron and Feme, and the 
Defendant and the Feme 
never ſcaled it. 


Where it ſhall be an 
Eſtoppel, and where not. 


Coro. El. 769. 


Eſtates by Implication 
may be by Will, not by 
Deed. 


Where give, grant, 
bargain, ſell, enfeoff and 
confirm, in Conſiderati- 
on of natural Affection, 
amounts to a Covenant 


to ſtand ſeized. 


ST eee 
Condition of a Bond to perform Covenants in C 
an Indenture made between Baron and Feme of the 
one Part, and the Defendant of the other; whereas 
the Deed was only ſealed by the Baron: The Party 
is not eſtopped to ſay, that the Deed is not the Deed 
of the Baron and Feme, but he is eſtopped by the 
Condition to ſay there is not any ſuch Indenture. 
„ | | 
Eſtates by Implication may be by Will, bat D 
not by . "a Lev. 79. 1 4 HR 
A Man ſeized in Fee by his Deed, in Conſide- E 
ration of the natural Love and Affection which he 
beareth to his Daughter, and for an Augmentation 
of her Portion, and for her better Preferment, 
Advancement, Maintenance and Livelihood, doth - 
give, grant, bargain, ſell, alien, enfeoff, and con- 
firm to her with Warranty. This Deed had no 


other Execution, but Inrollment in Chancery within fix Montlis, and 
was made for thoſe Conſiderations aforeſaid, and none others; neither 


7 


very made. 


A good Deed by Co- 
venant to ſtand ſeized to 
Uſes. 


was the Daughter in Poſſeſſion at the Time of the Grant, or any Li- 


In this Caſe it was adjudged by the King's Bench, ꝑ 
and affirmed in the Exchequet-Chamber, That this 
was a good Deed, by Way of Covenant to ſtand 
ſeized to Uſes, and that the Inrollment made no- 
thing in the Caſe. 


And, 1/7, It was held, That the Words (Covenant to fland ſeized G 
to the Uſe) are not abſolutely neceſſary in a Deed. *' | 

24ly, That no 3 admits of ſuch Variety of Words, as a H 
Covenant to ſtand ſeized to Uſes doth. | 

34ly, That if the Words give and grant had been alone in the j 
Deed, there would have been no Queſtion in the Caſe; and that U- 
tile per inutile non vitiatur. 
Atbh, That they ſometimes were taken as a K 
Grant, ſometimes as a Releaſe, and muſt be always 
taken moſt ſtrongly againſt the Grantor. Inter Croſ- 
ing & Scudamore in Ventris, or ſome of the Mod. 


Rep. 
2 When 


 Oftenrimes taken in 
various Senſes, 


| 585 
A hen a Bill in Equity is exhibited to have Where Oath muſt be 
Money due upon a Bond that is_loſt, there muſt. r 
be Oh made Te it; otherwiſe ſuch Cauſe is pro- EY" 
perly triable at the Common Law : if the Caſe be proper in its 
own Nature for a Court of Confcience, „though it be alledged 
that the Deed is loft, Oath need not be made of it; as where a Per- 
formance in Specie is deſired: Becauſe there the Common Law cannot 


grant Relief, but it can only give Damages for Covenant broken. 


M fault. 


ST 


B Efault is legally taken fo2 a Non- -appear- A Default, what. 


ance in Court. 


C Before à Verdict is taken by Default, the C ryer Where a Verdi is 
of the Court calls the Defendant three Times, 75 „en 
then if the Party doth not appear, the Plaintiff's 
Counſel doth pray, That the In N. * taken by Default. He 
is called three Times, to ſhew if 1 * to the Jurors; 
and if he doth not appear upon he Gers ling, then the Capiatur 

er Default is — > > i d on the Back of the Panel: And this is the only 
fexning of the Default, viz. He makes a Default as to his Challenges 


U ee two are to recover a perſonal Thing, the Where the Default of 
Default of one is the Default of the other : But otherin peel Thg- 
when they are to diſcharge themſelves of a Perſo- 
nalty, the Default of the one is not the Default of 
the other. 6 Rep. 25. 


aj 141 


ik it had never been done. 


There cannot be a Q Bait cannot make a Defeazance of a judg- B 
Defeazance ro a Judg- ment before it is given; but an Action of Covenant 
ment before it be given, N 

but Covenant will lie. may lie in ſuch Caſe. Cyo. Fac. 837. pl. 11. 

3 Letter of Licence not to ſue, upon Pain of C 
to ſue, is but a Defea- forfeiting the Debt, is no Releaſe; it is but a De- 
zance : No Releaſe. feazance, and ſuch an one as may be by another 

Deed. Show. Rep. 331, 334. But if the Party ſues 
before his Time is out, it will be a Forfeiture of his Debt, if it be ſo 
mentioned in the Letter of Licenſęq e. wing | < 

Execution muſt not be Execution ſued out before the Time "n the De- D 
ſued out before the feazance is paſt, ſhall be ſet afide; becauſe the 
Time in the Defeazance Court will not be a Stale for ſuch Abuſes. 5. 
4s pail : 122 991 Tabs . "Ty 8 
ere the Action is A Defeazance for Payment of further Money E. 

es» bad Deed, it upon a Bond, cannot be but by Deed: For that the 
Frey © © pps Cauſe of Action being founded upon a Deed, no 

we A Defeazance can be thereof afterwards without Deed. 
VVV | 
Where a Defeazance The Defendant. pleaded, That after the Bond F 
may be 1 hay entred into, the Plaintiff by his Indenture cove- 
1 * nanted, That if he paid 100 l. ſuch a Day, the 
Bond ſhould be void; and he alledges Payment: 
And upon a Demurrer, held that he ſhall not be put to his Action of 
Covenant, but may well plead it in Bar. Cro. El. 623. pl. 16. 

Money may be plead- Yoney may be pleaded to be paid, though not G 
ed to be paid at the paid at the Day mentioned in the Defeazance, per 
Day, It paid before the Statute 4 & 5 Anne. See Title Pleas, 

& 5 Ann. 

5 Eſtate ſettled ſhall An Eſtate firſt made ſhall not be defeazanced by H 
nor be defeazanced after- a Defeazance made afterwards. Browning & Beeſton, 
_ 1 Plow. 133. 4. 

Where a Defeazance is pleadable in Bar, and 1 

+6" where not. Carthew 63. | 

A Covenant not to ſue a Bond in 99 Years is no K 
Defeazance. Comberh. 123. 


4 De 


— oo + 
wy r n 2 b 
—— —ů — 


n 


De Injuria ſua propꝛia. 


( Aſlue. 
See Jultification. 
Pleas. 


E ſon Tort Demeſne, g2 De Injuria ſua pro- 
pria abſque tali Cauſa, are certain Moꝛds 
of Fon uſed in Actions of Treſpaſs, oz 
| in-Caſe foꝛ Moꝛds by Way of Replica- 
tion to the Defendant's Plea. 


B De Injuria ſua propria, without the Words abſque De Injuriaſua propria, 
tali Cauſa, is naught. 5 V. &. M. B. R. Lut w. 1 — 
1384. Cro. Fac. 598. 
C @QUlhere a Plea in Bar contains a Title, a Repli- Where it is naughe, 
cation de ſon Tort ſans tiel Cauſe, is naught. 1 Lev. 
307. 3 Lev. 49. | 
D De Injuria ſua propria is not any Plea where the _ It is no Plea where 
Defendant juſtifies by claiming an Intereſt in the {Þ* Defendant claims an 
Freehold to himſelf. But where one claims not any 35 
Intereſt, but juſtifies by Command or Authority de- But where he juſtifies 
rived FOR ANN, it is good. Cro. El. 539. pl. 2. * Command or Autho- 
540. Latch. 221. S 
E In Replevin the Defendant as Bailiff to 7. S. of Where there is ſpecial 
a third Part of the locus, G c. juſtifies for Damage —_ de fon Tort will 
Feaſant : the Plaintiff ſays, That a Stranger was 
ſeized of the other two Parts, and by his Licence he put in his Cattle: 
the Defendant ſays, De Injuria, ec. The Plaintiff demurs; and ad- 
judged for him; for the ſpecial Matter ought to be anſwered. Cro. El. 
812. pl. 19. See Latch, 221. | 
F So alſo where Cuſtoms, &*c. are in the Plea, 80 again. 
it is multifarious. 3 Lev. 4.9. 

G @Qpon de ſon Tori there cannot be Variety of Double Matter muſt 
Matter put in Iſſue, as Matter of Record, and Mat- not be put in Iſſue upon 
ter of Fact. 3 Lev. 65. 2 Leon.Caſe 108. Latch 221, ** 

H The General, de Injuria ſua propria, is properly when De Injuria fas 
where the Defendant's Plea conſiſts meerly of Mat- Propria is to be replied 
ter of Excuſe, and no Matter of Intereſt. 8'Rep. 67.4, av: 


7 hen 


De ſon Tort, what it is. 


- 


©. At —— 2 
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Where the Plaintiff 


_ to anſwer particu- 
larly; and not to reply 
generally. 


Juſtification as Servant, 
per Mandatum, for Right 
of Common. 


Where it is not good 
without a Traverſe. 


De Jnjuria ſua pꝛopꝛia. 


When by the Defendant's Plea any Authority A 


or Power is derived from the Plaintiff; there, altho? 
no Intereſt be claimed, the Plaintiff ought to an- 
ſwer this, and not to ſay generally, De Injuria ſus 
opria. Hp 
- Abſque tali cauſa refers in a Replication to the B 
whole Plea, and not to the Commandment, where 
the Defendant juſtifies as Servant. 8 Rep. 67. à. 
Where the Defendant juſtifies by Views of a C 
Capias to the Sheriff, and a Warrant upon it, De 


ſon Tort, generally, is no good Replication; for 


then the Matter of Record would be Part of the Cauſe, (for all makes 
but one Cauſe) and the Replication ought to be De ſon Tort, and tra- 


verſe the Warrant, 


which is Matter of Fact: But ſuch Replication is 


ood, where the Warrant comes out of a Court, which is not a Court 
of Record, as a County-Court, &. 8 Rep. 67. | 


Where de ſon Tort is 
no Iſſue. 


But there ſhould be a 
Traverſe. | 


Where it is not good 
without a Traverſe. 


And where good with 
It. 

Where it is good, 
with ot without a Tra- 
verſe. 


Hoy it ought to con- 


clude. 


Where it is a good 
F 
Words. 


* 
— 


and no Matter of Intereſt. 


is a good Replicati 


here 2 Man juſtities for a Way, or ſuch parti- D 
cular Cauſe, De Injuria ſua propria is no Iſſue; but 
he ought to traverſe. particularly the Preſcription 
alledged. Cro. Fac. 599. | 


When the Defendant i» jure 2 or as a Ser- E 
vant to another, claims any Intereſt in a Common, 


or to a Rent-Charge iſſuing out of the Land, or to a 
Way; there de ſon Tort generally is not good: But 
if the Defendant juſtifies a Servant, there in ſome 
of the ſaid Caſes it is good with a traverſe of the 
Commandment, it being material; for the general 


Replication de ſon Turt, is properly when the De- 
fendant's Plea conſiſts merely of Mater of Excuſe, 
Re . 67. As | 
There ought to be a Concluſion to the Country F 
in a Replication of De ſon Tort; becauſe the Repli- 


cation in this Caſe ought to make an Iſſue of itſelf. 


3 Lev. 65. Cro. Cat. 50S. a 8 

In an Action for theſe Words, Thou haſt forged G 
a Bond, the Defendant juſtifies the Forgery, and the 
Plaintiff replies, De Injuria ſua propria, & c. This 


on: For tho” a ſpecial Forgery is alledged, yet it 


need not to be ſpecially traverſed. Cro. El. 607. 


2 


* 


. * 
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Delivery. 

Dap, and Day of the Date. 
| Deed. | 
Sees Ejectment. 


Leaſe. 
Power. 


A Fter a Writing is ſigned, it is the Deli- 1,4 aha 
very which makes it a Deed; fo2 with- ' 
out Delivery it is no Deed, | 


B The Courſe now is to deliver a Copy of the De- How to deliver a De- 
claration to the Tenant in Poſſeſſion, or to his tion. 
Wite, (The Delivery to a Servant or Child is not 

good) and at the ſame Time to acquaint them with the Contents there- 
of; and alſo to give them Notice, That unleſs they forthwith appear 
by ſome Attorney, there will be Judgment againſt them, and they 
will be turned out of Poſſeſſion. | 

C A Deed cannot be delivered as an Eſcrow to the 8 
Pa himſelf to whom the Deed is made. Trin. cannot be delivered to 
24 Car. 1. B. R. But it muſt be delivered to a se Party, bur mult oa 
Stranger as an Eſcrow ; for ſo ſoon as it is deli- ger; and Why. 
vered to the Party to whom it is made, it takes Effect as a Deed, and 
cannot be an Eſcrow : But when it is delivered as an Eſcrow, it takes 
no Effect until it be delivered over to the Party to whom the Deed is 
made. See Hob. 246. Cro. El. 884. 

D The actual Delivery of a Writing ſealed to the What Delivery of a 
Party is good, without any Words of Delivery. ting 5 g00d- 
9 Rep. 136. b. 137. 4. b. | 

E But where the Party ſigned and ſealed the Bond, It is the Delivery 
and caſt it upon a Table, and the Plaintiff took it ich makes the Deed. 
without any Delivery, or other Thing amounting 
to a Delivery, this will not make it a Deed ; but if he had ſo done 
and ſaid, This will ſerve, or fuch like Words, then it had been a good 


Deed. I Lean. 140. Caſe 193. 
Where 


A Delivery of one 
Part makes that a Deed. 


What Delivery of a 
Deed makes a Livery. 


Of Leaſe, Entry and 
Ouſter: 

And Delivery of De- 
clarations in Ejectment 
upon the Land. 


Delivery. 

Where a Writing was read, and ſigned and A 
ſealed, but not deliver'd, but left behind them, 
was held a good Delivery in Law, becauſe the Par- 
ties came to that Purpoſe, and performed all the 
Requiſites but an actual Delivery. Cro. El. 7. & 4 

A Deen indented was made between the Plain- B 
tiff and Defendant; the Defendant ſealed his Part 
and deliver'd it to the Plaintiff, but the Plaintiff 
did not deliver his Part; this is a good Deed of the 
Defendant. Cro. El. 212. pl. 4. 

The Delivery of the Deed upon the Land with- C 
out apt Words, (as in the Name of Seiſin, c.) 
will not amount to a Livery. 9 Rep. 137. b. 

Jt hath been the Courſe in the Caſe of Eject- D 
ments, for the Leſſor of the Plaintiff (or the Par 
to whom he makes a Letter of Attorney) to deli- 
ver the ſame upon the Land to the Leſſee, which 
puts the Leſſee into Poſſeſſion; and whoſoever af- 


terwards comes upon the Land without his Conſent, is an Ejector. 
But this Courſe is long ſince altered, except it be in ſome ſpecial Caſes, 
as where the Tenant is run away, and the Houſe is empty, and no 


Poſſeſſor to be found to deliver 


e Declaration to : For there, there 


muſt be a Leaſe ſealed upon the Ground, and an Ejectment brought 


againſt the. caſual 


Judgment. 


Where a Man hath 
two Powers to deliver a 
Deed, he may make Uſe 
of either. 


Tenant for Life, Re- 
mainder in Fee, leaſes. 


thori 


Ejector; and the Court muſt be moved in it for 


Ik one hath an Authority under Hand and Seal E. 
to deliver a Deed to another, and alſo a verbal Au- 
to do it, he may make Uſe of which of 
them he pleaſes, but not of both ; for that which 
he makes Uſe of ſhall be effectual: For the Law 
will not allow of unneceſſary or fuperfluous Acts. 

A Leaſe made by Tenant for Life, Remainder 
in Fee, how it ſhall operate. See Title Leaſes, 


See more in Title Power, 


F 


Demand. 


Demand. 


Acceptance. 


See Nomine Panz. 


Rent. 


Emand is a Term of Art, and there- — 
foze if a Ban makes a Releaſe of all wars 4 of te 

Demands, this is the beſf Releaſe to 

him to whom ft is made, Litt. 117. a. 

There are alſo Demands fo2 Rent, and other 


B There there is a Demand of a Thing to be made, A Demand muſt be 
there the Demand muſt be a legal Demand, that is, in ſuch Manner as the 
it muſt be made in ſuch Manner as the Law re- I requires. 
quires 3 otherwiſe he that made the Demand can take no Advantage 
in Law upon this Demand, Hill. 21 Car. B. R. That is, where the Law 
doth dire& a Demand to be made by one Perſon unto another ; for 
the not doing whereof, he that demands the Thing to be done, may 
by Law take an Advantage againſt the other Perſon for the not doing 
thereof, there it m be a 12 i , 

C ADemand muſt be made upon a Promiſe to do | 

a collateral Thing. Telu. 66, 67. 3 Lev. 363. pe Rane 


ral Thing. 
D That a Nomine Pœne is not forfeited without a 4 Nonne Peng not 
Demand of Rent. 1 Saund. 286. forfeited without a De- 
mand of Rent. 


E ADemand of a Rent reſerved upon a Leaſe A Demand of Rent 
made of a Meſſuage with Lands belonging to it, muſt be made at the 
ought to be made at the Meſſuage, becauſe the TW. 
Meſſuage is the moſt eminent Part and Place of the Thing let, and 
moſt notorious for the Leſſee to take the beſt Notice of the Demand. 
21 Car. B. R. For the Leſſee ſhall be preſumed to be more converſant 
there than in any other Place, 2 if the Demand were made upon 
any Part of the Land, and the Leſſor can prove that the Leſſee was 
there, and took Notice of it, I * it is a good Demand; but 
| 7 | ; altho? 


592 Demand. 

altho' he be not upon the Houſe when the Demand was made at the 

Hoaſe; yet that is good enough, the Houſe being the moſt notorious 

Place, at which Place the Law requires the Demand to be made. : 

How to rake Tie Dow an Hine thalt be taken where a Demand A 

where a Demand is upon Condition of Re-entry for Non-payment of 

pleaded. Rent, &c. is pleaded, and the other Party ſays 

that he was ready to pay, &c. 2 Lt. 1138. 

If the Demand is Tf Rent is tefetved, &c. with a Condition of B 
leaded half an Hour Re-&htfy for Non-payment, and a Demand is 
Rs Ad TI pleaded by the Space of Half an Hour before the 
an Hour, it is good. Sun-ſet, upon which Iſſue is taken, and the Jury 

find that the Rent being 7 l. 10s. was demanded 
by a Quarter of an Hour, Sc. yet it is good. But here they found 
that the Rent was demanded as due at the Time of Demand, where it 
ought to have been as due at the Feaſt before; and therefore Judgment 
againſt the Plaintiff, 1 Lit. 139. 

Where no actual De. . Ik Rent is granted with a Clauſe of Diſtreſs for C 
mand is regulſite. Non-payment at the Day, & cc exiſten' legitime pe- 

tit; there no actual Demand is requiſite, 2 Lt. 
1230. Z 8 

Debt brought for Mo- The Party's bringin of an Action of Debt for D 
ney due on a Bond, and Money due upon an Obligation, and the taking of 
Dr a Diſtreſs for Rent by him unto whom the Rent is 
| due, is a good Demand in Law of the Debt due by 
the Obligation, and of the Rent. Trin. 22 Car. B. R. For in the one 
Caſe the Money is demanded in the Writ, and in the other the taking 
of the Diſtreſs is a real, tho? a ſilent Demand of the Duty due, for 
the which the Diſtreſs 0 _ 1 8 * 
L be bringing of an Action is a good Demand of 
Hp ao ped I dhe Money upon ah 'Indebitatiis Aſſumpſit, where 4 
good Demand fung. it is an irhplicite Afiempſir, but whiete it is an ac- 23 
* We? tual Amit, there a Demand is requiſite. 

Degand in 3 Ps., A Demand ina Precipe to recover Lands ought F 
* — man Ling, to be more certain than a Demand in a Writ of 
muſt be more certain Dower. 18 Nov. 1650. B. S. For Dower is one of 
can in a Wait of the Things favoured in Law, and the Demand in 

' Dower is fuppoſed to be made by a Woman, who : 

is not preſumed to be conuſant of the Punctilio's 4 

of the Law. | 4 

The Law makes aDu- Where there is a Duty which the Law makes G 
ty payable withour De- dirs upon Demand, there needs no Demand to 
3 3 expreſſy laid; but where there is no Duty till 
Demand. a Demand, there a Demand muſt be laid to make 

| it a Duty. Trin. 3 Anne, B. R. | 

A Demandof a Duty, Debt upon Bond to be paid upon Demand; this H 
when requilits is a Duty preſently; and therefore needs no De- 

mand, as it doth in Caſe where the Plaintiff hath 
7 not 
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Demand. 
not any Cauſe of Action until a 


548. pl. 22. 721. pl. 49 | 
A Debt upon Bond conditioned to pay 100 J. at 
the full Age of A. B. if it be demanded ; the De- 


fendant pleads, That the Plaintiff did not demand 


it: And adjudged to be no Plea, becauſe the bring- 
ing of the Action is a Demand. Cro. Fac. 242. 
J. 8. * 5 
B F Jt T7 Rule, that whereſoever there is a De- 
mand in Law or Equity, there muſt be a Certaint 
of the Thing demanded to be adjudged or decreed. 
Chanc. Rep. 309. 


C If there be no Place expreſſed in a Deed where 
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precedent A& done by him. Co. El. 


of the Action is a 
cient Demand. 


Where the bri aging 


Where there is a De- 
mand by Suit in Law or 
Equity, there muſt be 


Certainty of the Thing 


demanded, 
Where a Demand for 


Rent, or a Nomine Pœnæ, 


mult be. 


1 a Rent for Land, or a Nomine Pænæ, or any other 
4 Thing demandable ſhall be made, the Law doth 
I then direct, that the Demand ſhall be made upon 


the moſt notorious Place on the Land, ec. out of which the Rent, or 
Nomine Pænæ, or other Thing demandable, iſſues or goes out of. See 
Hob. 207, 208. For that is the moſt proper Plice to make ſuch a De- 
mand, becauſe the Rent, and Nomine Pœnæ, partakes of the Nature 
of the Land out of which they Iſſue; yet the Par- 
ties, by their Agreement, may direct the Demand 
to be made elſewhere. 
D A Pan leaſes two Barns, rendring Rent, with a 
IJ Clauſe of Re- entry for Non- payment: If the Tenant 
be at one of the Barns to pay the Rent, and the 
Leſſor at the other to demand it, and none there 
to pay it, the Leſſor can't enter, there being no Default in the Tenant; 
he being at one, and could not be at both together. Popham. 58. 
E here Lands and Woods are lett together, the nere to be demand 


Where Payment off 
from the Land. | 


Two Barns are lett ; 
Tender of the Rent at 
one of them is ſufficient. 
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I Rent ought to be demanded at the Land as being 
| the more worthy Thing. Note, Rent ought not to 


be demanded in any private Place of a Cloſe, as 


3 amongſt Buſhes, or in a Pit, &*c. Poph. 58. 

3 F here a Rent is made payable at a certain 
Z Place off from: the Land, there needs no Demand 
9 of the Rent upon the Land for the Re- entry, as it 
Y is in Dyer 68. pl. 24. Plow. Com. 71. But Ithink it 


ed, where Lands and 
Woods are lett. | 


Where to be demand- 
ed in a Cloſe. ; 


Where the Demand to 
be, where payable off 
from the Land. 


adviſable, that there be a Demand made at the Place appointed for 


the Rent to be 


paid; and ſo is 4 Rep. 73. Burrough's Caſe, where it 


is reſolved, That there muſt be a Demand made at the Place appointed 
for the Payment of it; and the contrary Opinion in Plow. denied to 


be Law. 


G The Kent upon a Dean and Chapter's Leaſe 


3 was made payable at the Chapter-Houſe; a De- 
4 mand at the Chapter-Houſe, where it is made pay- 


Rent muſt be demand- 
ed at the Place appoint- 
ed for the Payment of 
it, and not upon the 
Land. 


able, and not upon the Land, is ſufficient. Cyo. El. 
pl. 31, 415. pl. 7, 336. e 
3 here 


594 Demand. 


How, where, and wh 
« Len and of Rent mut Rent upon Leaſe, the Leſſor, or ſome other Per- 


be made to avoid à ſon by his Direction, muſt go upon the Day of 


823 Grace, a little before Sun- ſet; and if the Houſe be 
open, enter into it: And if it be not open, then at the Door of the 
Houſe, or moſt notorious Place of the Thing demiſed, ſay theſe 
Words, viz. I do here demand (not, I come to demand) the Sum of, 
&c. for half a Tear's Rent N this Houſe, and 

ets rs other Things herewith demiſed to A. B. due at ſuch 

a Day in ſuch a Month laſt, and yet unpaid, And after ſuch Demand 
made, the Party muſt continue upon the Place, till it is ſo dark that 
you cannot diſtinguiſh good Money from bad ; and if Nobody comes 
to pay the Rent, then the next Day, or ſome Day after, the Leſſor 
muſt make his actual Entry. And then he hath avoided the Leaſe, 
ſo that he may bring his Eje&ment, or an Action of Treſpaſs. 1 Plow. 


172. ). For the Manner of the Entry, ſee Title Entry. To what 


Intents the Time of Sun-fet is the Time appointed by Law to demand 
Rent, ſee 1 Saund. 387. Raym. 418. 


Rent is made payable at Michaelmas and _ B 


When the Demand Day; it is Arrear at Lady-Day, and not then de- 
n mids ; it cannot be * at Michaelmas to 
his Eniry. entitle the Leſſor to his Entry, for Rent unpaid at 

Lady-Day. Cro. El. 73. pl. 30. 

How the Demand muſt To demand all the Rent then due is not good, 
be made. for he ought preciſely to ſhew upon his Demand, 
| what Rent he demands, and for what Time he de- 

| manded it. Cyo. El. 209. pl. 5. 

How it is when the A Leaſe is made reſerving a Rent, and if it be 
Rent is payable upon not paid at any Time within the Year upon De- 
Demand any Timewith- mand, the Leaſe to be void; if the Leſſor demand 
han oven it upon the Land any Time but the laſt Day of the 
Year, the Leſſee not being there, it is a void Demand : But his Way 
is to appoint the Leſſee, that ſuch a Day he will come upon the Land 
and demand his Rent, and then if the Leflee be not there to pay it 
when demanded, it's a Forfeiture of his Leaſe. - 


When Rent is to be paid at Michaelmas, or 


Whether a Demand twenty-Days after, and a Clauſe of Diſtreſs for 
Oy W — — lawfully demanded, Whether 

a Demand is neceſlary to entitle the Party to a Di- 
ſtreſs. Vide Lutw. 123. In Hob. 208, it is ſaid by Hobart, That where 
the Clauſe is, That if the Rent be behind, being lawfully demanded, 
then he may diſtrain ; it is no more than the Law ſpeaks, and there- 
fore the Diſtreſs implying a Demand and Diſtreſs, one before another, 


by Operation of Law, ſatisfies it. See alſo Hob. 207. 


A Leaſe for Years,: with Condition to be void F 


not void, without 4 De. for Non-papment of Rent, is not void, unleſs the 


mand of the Rent. Rent be demanded, and an Entry made. Hob. 67, 


331. ä 
3 But 


Mhere there is a Re- entry for Non - payment of A 
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B No Advantage can be taken of Penalties or 


Demand. 595 


A But where the King makes ſuch a Leaſe and the 1 


Rent is behind, the Leaſe is void without Office. King it is void without 
2 Leon. Caſe 178, and Cale 256, to 206. n 
A Demand muſt be 
Forfeitures, without a Demand upon the Day pre- made for a Penalty or 
fix d. Hob. 207. Forfeiture. 


C The Forfeiture of a Leaſe for Tears for Non- There muſt be 2 De- 


payment of Rent cannot be taken Advantage of mand to make a Forfei- 
without a Demand made of the Rent. 331. ture. 


D Ft a Leſſor in a Demand of Rent in Order for in erg 8 


a Re- entry, demands one Penny more or leſs than when due, muſt be made 
is due, or in his Demand doth not ſhew the Cer- — there can be Re- 
tainty of the Rent and the Day of Payment there 

of, and when due, the Demand is not good. 


1 Leon. Caſe 425. | 


or ſix. Days after, a Des» 
mand of . Rent then due 


E Rent payable half yearly, or within ſix * Reſerved at Michaelmas 


after each Feaſt ; a Demand the laſt Inſtant of the 


ſixth Day for Rent due is a good Demand. Cro. upon the laſt Inſtant of 


Fac. 94. J. 6. 1 ? the ſixth Day, is good. 


F The Plaintiff declares upon a Colloquium concerning a Horſe of the 


Defendant's, which he had ſold to the Plaintiff for eight Guineas, 
& quod tempore barganizationis agreat fuit, that if the Plaintiff pita- 
ret & exiſtimaret, the Horſe not to be worth eight Guineas, that then 
if the Plaintiff deliver the Horſe to R. B. for the Defendant's Uſe, 
that R. B. ſhall pay the Plaintiff eight Guineas ; and if R. B. did 
not, then the Defendant would pay upon Demand; the Plaintiff ſays 
he did not think the Horſe worth eight Guineas, and delivered to R. B. 
to the Uſe of the Defendant, and that R. B. had not paid, c Non 


= kN pleaded, and Judgment for the Plaintiff in C. B. and upon a 
r 


it of Error brought in R. B. the Error aſſigned was, That he did 


not demand the eight Guineas of the Defendant ; but the Judgment 


was affirmed, for the Contract is entire; and by the Re- delivery of 
the Horſe, the eight Guineas became a Duty and a Demand, and not 


neceſſary, this being a Duty precedent. Skinner 347. 


Vide Titles, Notice, and Requeſt, 


# 
* 


What a Demurrer is. 


— ſays, That it is a good Plea; and thereupon both 
Parties ſubmit to the Judgment of the Court: And this is a Mo- 


ratur in Lege. 


After a Demurrer is 
entred, it cannot be wa- 
ved without the Con- 
feat of both Parties. 


It may be upon a 
general Plea, Wc. as 
well as upon a ſpecial 


What muſt be done 
if a Plea concludes to 
Iſſue, and either 
demurs afterwards. 


(596) 


'Demurrer, 


See Abatement, 


Emutrer is when any Ation is bought A 
and the Defendant ſaith, That the 
_ Plaintiffs Declaration is not ſufficient 


fo2 him to anſwer to: Oꝛ when the Defendant pleads, and the 
laintif ſays, That it is not a ſufficient Plea in Law; and the 


Tf a Demurrer be entred, it cannot be waved, B 
except both the Plaintiff and. Defendant do con- 
ſent unto it. Mich. 22 Car. B. R. Nor then without 
Leave of the Court; becauſe by the Demurrer both 


Parties have ſubmitted the Matters in Law in Que- 


ſtion betwixt them to the Judgment of the Court. 
A Deinurrex may be upon a general Plea,..Re- C 
lication, Rejoinder; ec. as well as upon a ſpecial = 

lea. Mich. 23 Car. B. R. For all Parts of a Plead- 


ing to Iſſue ought to be according to the Rules of 


Law; and if any Part fail, the whole is naught, 


and may therefore be demurred unto. 


here a Plea or Replication concludes to Ifue D 
to the Country, there if the Plaintiff or Defendant 


Parey demurs after the Words, Et de hoc ponit ſe ſuper 


fatriam, or Et hoc petit quod inquiratur per patriam; 


the Words Er ay the Plaintiff or Defendant, as the Caſe is, ſimili- 


ter, & c. muſt 


ſtruck out; for thoſe are the Words which join the 


Iſſue in Fact, and when there comes a Demurrer afterwards, that is an 


Iſſue in Law. 


If a Demurrer be put 
in only to put off a Trial, 
the Court will upon Mo- 
tion order the Defendant 
to plead in Craftino, 


I the Court doth perceive that a Demurrer is E 
put in only to put off a Trial, or for delaying of 
the Proceedings, upon a Motion that the Defen- 
dant may plead as he will ſtand to it; the Court 
oftentimes makes a Rule to plead in Craſtino, as he 
will ſtand to it. 


All 


A Al Matters of Form, as well on the Part of him —Matters of Form not 


B 


that demurs, as of him that joins in all Parts of 0 —— on, unleſs 


the Pleading, are not to be inſiſted upon, unleſs 

aſſigned in a Demurrer. | 
Where there ought to be alledged a Place from When the Defendant 

whence the Venue ſhould come, and it is not al- 3 _ 

ledged but omitted, and yet an Iſſue is joined be- do not the Trial is pod. 

tween the Parties, and the Yenire is from the Body 

of the County, the Defendant may demur upon the Venire facias, if 


he will; but if he do not demur, but ſuffer the Trial to paſs, this is 


a good Trial. Mich. 22 Car. B. R. For he had flipped his Advantage 


of Demurrer ; and here is a fair Trial, and a Verdict given upon the 


Oaths of twelve lawful Men who heard the Evidence, and ſhall be 
intended to have well underſtood the Matter of Fact in Queſtion be- 


. twixt the Parties: But ſince by a Statute made in the Reign of King 
Charles II. this is aided, and all Trials are good which ate tried by a 


Jury of the proper . | 
Where a Statute gives Leave to plead generally, Where a Stat. gives 
and the hah waves this Leave, and pleads ſpeci- eave to plead general- 


-** ly, and the Party pleads 
ally, the other Part may demur upon his ſpecial | ſpecially, the other Par- 


| Plea if it be not wel 122 Pa ſch. 23 Car. B. R. Hecial demur upon his 


D 


Plea, if 3 7 
For though he neede ea, if ar be ill 


not to have pleaded ſpeci- pleaded. 


ally, yet having done it, the Plea muſt be good at 


his own Peril; and the Party is not to be barred 
of taking that Advantage of Exception to the Plea, which the Law 
doth give him if it be not a good Plea. 

No ſpecial Pleadings or Demurrers in Law, in „Special Pleadings and 


any Cauſe here in Court now depending, or here- — 9 


after to be proſecuted, ſhall be received by the 


_ Clerks of the Papers of this Court before fuch  _ | 
| Pleas. or Demurrers in Law ſhall be ſigned oy the Hand of ſome 


Counſellor for, that Purpoſe retained : And it is further ordered, That 


\ S323 SF 


Paſch. 16 Car, 2. 8 


E The Party that is delayed in his Proceedings by If the Proceedings be 


reaſon of a Demurrer, may move the Court to ap- 1 bean 2 


point a ſhort Day after to hear Counſel ſpeak to will appoint a ſhort 


the Demurrer, and the Court will grant it. Triu. Day for Counſel to ſpeak 
23 Car. B. R. For the Court ex Officis is bound to 

further the Proceedings in Law depending before 

them as much as conveniently may be. 
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In Demurrer on Evi- 
dence, theParty demur'd 
to, may demand Judg- 
ment, whether he ought 
to join in Demurrer, or 
no. 


He that demurs, con 


feſſes the Matters well 
pleaded, but does not 
admit the Errors in 
pleading. . | 


A general Demurrer 
confeſſes all Matters 
pleaded, though unfor- 
mally. 


Demurrer. 5 

In 2 Demurrer upon an Evidence, the Party A 
demurred unto, may demand judgment of the 
Court, whether he ought to join in the Demurrer 
or no. Trin. 23 Car. B. R. For if there be not a 
colourable Matter for to ground the Demurrer up- 
on, the Court will not force the Party to join in 
it, but will over- rule it, that Juſtice may not be 
frivolouſly delayed. | 

It was ſaid by Glyn Chief Juſtice, 1658. upon B 
a Demurrer in Treſpaſs and EjeAment between 
—_ and Newton, that he that demurs, con- 
feſleth thereby all the Matters in Fact alledged b 
the other Party that are well pleaded, ' but he do 
not thereby admit of the Errors in 78 7 

That as a Demurrer at Common Law did con- C 
feſs all Matters formally pleaded; ſo now by the 
Statute of 27 Eliz. a general Demurrer doth con- 
feſs all Matters pleaded though unformally, accord- 


ing to the Forms meant by this Law; for ſuch Forms are not now 
material, not being expreſſed in the Demurrer. Hob. 233. 


After Iſſue joined nei- 


ther Party can demur 
without Conſent of the 
other. 


But there may be a 
Repleader. 


There muſt be a ſpe- 


cCial Demurrer to a Ne- 


gative pregnant and to a 
double Plea. | 


After the Plaintiff and Defendant have joined D 
in the Iſſue which is to be tried betwixt them, 
neither of them can demur without the Conſent of 
the other. Trin. 23 Car. B. R. For by their joining 
in the Iſſue, both Parties have admitted the whole 
Pleading to be good as to try the Iſſue, and there- 
fore it is too late then to demur. _ 

But afterwards there may be a Repleader if the E 
Court ſee Cauſe. : | 

There muſt be a ſpecial Demurrer to a Negative F 
pregnant, that is, a negative Plea which doth alſo 
contain in it an Affirmative, and to an argumen- 
tative Plea, that is, a Plea which concludes nothing 


directly, but only by Way of Argument or Reaſoning; and to a double 


Plea, for a gene 


Demurrer doth admit them to be good. Mich. 


23 Car. B. R. For it doth not ſhew any Fault in them, as a ſpecial 
Demurrer doth ; and the Court will intend every Pleading to be good 


till the contrary doth appear. 


Demurrer for Form is 
not ſufficient, unleſs it 
ſay in what Particular, 


The Statute of 27 Eli. doth not utterly reject G 
Form, for that were a Diſhonour to the Law, and 
to make it in Effect no Art; but it requires oy 


that it be diſcovered and not uſed as a Snare to intrap, and that Diſ- 
covery mult not be confuſed and obſcure, but ſpecial ; therefore it is 


not ſufficient to ſay that the Demurrer is for Form, but it muſt be ex- 
preſs'd in what Particular. Hob. 232. 


The two main Parts 
of the Stat. of 27 El, 


This Statute of 27 Zliz. divides itſelf into two H 
main Members. 


1. Mane 
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F The Judgment of the Court 


G Al 


Demurrer. 
t. Cant or Imperfection of Form. 
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2. The Matter of Law or very Right, viz. The true, meer, or very 
Right; to which muſt be added that which the Statute adds, viz. That 
this Right, according to n is to be given, muſt appear 

232. 


in the Body of the Record. 


C One may demur to a Demurrer for the Double- 


neſs of it; for a Demurrer ought to have Forma- 


lity and Certainty in it to avoid Barbariſm, and in- 
rt; but if one that might demur, doth not demur 


veigling of the 


Doubleneſs of De- 
murrer, Cauſe of De- 
murrer to it. 


to it, but joins in the Demurrer, he cannot demur afterwards, for he 


hath flipped his Advantage. Mich. 23 Car. B. R. 


D A Demurrer is double, when he that doth de- 


mur, doth aſſign in his Demurrer, (for cauſe of it) 
one Error in Fact, and another Error in Law, to be 


Double Demurrer, 
what it is. 


in the Plea upon which he demurs, which he ought not to do in one 
Demurrer. Mich. 23 Car. B. R. For if either of the Cauſes of Demurrer 
be true, it is enough to overthrow the Plea; and it is at his Liberty to 
inſiſt upon that which is beſt for his own Advantage, but not upon 


both, for this were to puzzle the Proceedings. 


and yet plead to the other Part of it with a Quoad, 
Gc. Mich. 23 Car. B. R. For this is but to admit 
of what is well pleaded, and to deny the reſt. 

ought not to be 
prayed upon an inſufficient Declaration or Plea, but 
you muſt demur to it, and then the Matter comes 


E One may demur to one Part of a Declaration, One may demur to 


Part of a Declaration, 
and plead to other Parts. 


One ought to demur 
to an inſufficient Decla- 
ration or Plea. 


judicially before the Court. Sir Wilkiam Ruſſel's Caſe. Trin. 24 Car. 


and none elſe, are by a general Demurrer confeſs'd 
to be true. 1 Leon. 80. 


H There the Bar is ill, and the Declaration good; 


and the Replication is only to avoid the Bar which 
need not be avoided, becauſe it is no Bar, and the 
Replication is not to entitle him to the Action; tho? 
the Replication be ill, yet Judgment ſhall be given 
againſt the Defendant. But where the Replication is 
to entitle the Plaintiff to the Action, and the Plain- 
tiff by his own ſhewing in his Replication, hath no 
Cauſe of Action, Judgment ſhall be for the Defen- 


_ dant, though the Bar be ill. Co. Fac. 132, 133. 


If any Perſon ſhall commence or proſecute in 
any Court of Record, any Action, Plaint or Sui 


wherein upon a Demurrer, either by Plaintiff or 
Defendant, Judgment ſhall be given by the Court 
againſt ſuch Plaintiff, the Defendant ſhall have 
123 to recover his Coſts, and ſhall have an 


xecution for the ſame. Star. 8 & 9 W. 3. cap. 10. 
* 


tters of Fact well and ſufficiently alledged, what Matters of Fact 


are confeſs d by a general 
Demurrer. Tm 


How it is where the 
Declaration is good, and 
the Bar ill; and the Re- 
plication is only to avoid 
the Bar. 


How where the Plain- 
tiff by his Replication 
ſhews that he hath no 
Cauſe of Action. 


Where Judgment ſhall 
be given upon a De- 


d, murrer, either for Plain- 


tiff or Defendant, there 
ſhall be Coſts. 


8 & 9 A. z. cap. 10. 


The 


bw « 
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There can be no De- 


murrer where the Iſſue 


is perfect; but only 
where there is ſomething 
to come afterwards. 


Demurrer. 

The Defendant pleads Nul tiel Record to a Scire A 
Facias. The Plaintiff replies, Quod tale habetur Re- 
cordum. The Defendant demurs. Curia. He hath 
no Time to demur, becauſe the Iſſue is perfect: 
But if the Defendant had been to come and ſay 


Similiter, Sc. as in an Iſſue in Fact; there upon ſtriking out of the 
Word Similiter, & c. the Demurrer would have been admitted, but 


here it cannot. 


No Advantage to be 
taken to a Fault in a De- 


claration on a Demurrer 


to a Plea in Abatement. 


Where the Concluſion 
of the Demurrer is in 
Abatement, and the 
Commencement in Bar, 
the Judgment ſhall be 
peremptory. 

How it is where there 
is a Demurrer to Part, 
and an Iſſue to other 
Part. 


Toenquire of Damages. 


Si contingat. 


The Cauſes of Demur- 
rer ought to be ſpecially 
ſhewn, and 9 
with Duplex, Oc. 


Where there is a Demurrer to a Plea in Abate- B 
ment, you ſhall not take any Advantage of a Fault 
in the Declaration: But upon the Reſpondeas Ouſter, 
the Defendant-may demur to the Declaration, if he 
pleaſeth. 6 V. &. M. A Kt 

Where the Concluſion of the Demurrer is in C 
Abatement, and the Commencement in Bar, the 
Judgment ſhall be peremptory. 1 Lev. 312. 


There there is an Iſſue to Part of the Defen- D 
dant's Plea, and a Demurrer to other Part of it, 
the Plaintiff may either before or after Judgment 
pou upon the Demurrer try the Iſſue; but if it 

efore Judgment, then the awarding of the Ve- 
nire muſt be as followeth : Et quoad tam triandum 
exitum inter partes pred” ſuperius junt? per patriam 
triand. quam ad inquirend. que dampna pred. quer. 
ſuſtinuit occaſione tranſgr. pred. unde partes pred. 
in judicium Cur. ſe poſuer. fi contingat judicium pro 
pred. quer. verſus pred. def. Redd. Ven. inde Fur. 
coram Domino Rege apud Weſtm. die, &c. Vid. 
1 Saund. 80. * - 

By the Statute of 27 Eliz. cap. 5. and Rules of E 
this Court: And now by the Stat. of 4 & 5 Anne, © 
For the Amendment of the Law : The Cauſes of 
Demurrer ought to be ſpecially ſhewn, and not the 


general Expreſſions of Caret forma, or duplex & incertum, or that it 

is a Negative pregnant: But he that demurs, muſt ſhew ſpecially and 

N for what he demurs, otherwiſe no Advantage ſhall be 
uc 


taken of 


h Defects or Imperfections. Laut w. 4. 


Lev. 132, 190, 196. 


See Poſtea in this Title : And alſo how Judgment ſhall be given-upon 


Demurrers. 


Demurrer for double 
Pleading · 


How to be ſhewn in 
what it is double. 


Where a Man pleads a Leaſe for a Year, and a F 
Releaſe and Confirmation, the Plaintiff demurs ge- 
nerally, and ſhews for Cauſe that it was double. 
Curia. So it is if you had demurred as you ought 
to have done:. For you ought to have ſhewn in 
what it was double, viz. by pleading both a Releaſe 
and Confirmation, when either of them would 


have done. But as the Demurrer was general for 
„ | Dupli- 


Demurrer. 
bp _— 

general Demurrer. Paſch. 13 V. B. RK. 

A MA Demurrer may be to a Writ after Oyer and 
Entry of Record. Lutw. 1644. 

B By the Act For the Amendment of the Law, 
4 & 5 Anne, it is enacted, That where any De- 
murrer ſhall be joined and entred in any Suit in 
any Court of Record, the Judges {hall proceed and 
give Judgment, according as the very Right of the 
Cauſe and Matter in Law ſhall appear to them, 
. without regarding any Imperfection, Omiſſion or 
Defe& in any Writ, Return, Plaint, Declaration, 


— 


601 


and ſaying no more, it ſhall extend no farther than to a 


A Demurrer to a Writ. 


How the Judges ſhall 


proceed to give Judg- 
ment upon + Demarton 


4&5 Inn, 


Without Regard to 
any Defect in any De- 


claration. 


Pleading, Proceſs, 


or Courſe of Proceeding whatſoever, except thoſe only which the 
Party demurring ſhall particularly and ſpecially ſet down, and ex- 
. together with his Demurrer, as Cauſes of the ſame: Notwith- 


nding that ſuch Imperfection, Omiſſion or De- 
fect, might have heretofore been taken to be Mat- 
ter of Subſtance, not aided by the Statute of 27 El. 
ſo as ſufficient Matter appear in ſuch Pleadings, 
upon which the Court may give Judgment, accord- 
ing to the very Right of the Cauſe. 
C @That no Advantage or Exception ſhall be taken 
to or for any immaterial Traverſe, or of or for the 
Default of entring of Pledges upon any Bill or De- 
claration ; or for the not alledging of the bring- 
ing into Court of any Bond, Bill, Indenture, or 
other Deed mentioned in the Declaration, or other 
Pleadings; or for the not alledging of the bring- 
ing into Court of Letters Teſtamentary, or of Ad- 
miniſtration; or the Omiſſion of Vi 
contra Pacem, or either of them; or for Want of 


Averment of Et hoc Paratus eſt verificare, or hoc 


Paratus eſt verificare per Recordum; or for Want 
of prout patet per Recordum. But that the Court 
ſnall give Judgment according to the very Right of 
the Cauſe as aforeſaid, without regarding any ſuch 
Imperfections, Omiſſions and Defects, or any other 
Matter of the like Nature, except particularly ſet 
don and ſhewn for Cauſe of Demurrer. Sat. 
4 & 5 Anne. 

D Note, This Statute comprehends all that is in 
the Statute of 27 Eliz. cap. 5. and makes ſeveral 
further Proviſions. 

E ADemurrer to a Writ of Aſſize, and the Return 


of it. 1 Plow. 73. b. and a Reſpond, Ouſter award- 
ed. Ibid. 77. a. | 


Armis, and 


Except thoſe particu- 
larly ſhewn for Cauſes. 


Notwithſtanding it 
might have been Sub- 
ſtance, not aided by the 
Statute of 27 Eliz. 


In what other Matters 
no Advantage ſhall be 
taken : 


Default of Pledges.' 

For not bringing the 
Bond into Court. 

Or Letters Teſtamen- 


Gr of Adminiftra iſtration : 
Or Omiſlion of Vi & 
Armis ; 
Or of contra Pacem - 
Or of hoc Paratus eft 
wverificare z 
Or of hoc paratus eff 
ver ificare per Recordum 7 
Or of prout patet per 
Recor dum. 


4 & 5 Ann. 2 


27 Eliz, cap. 5. 


Demurrer to 2 Writ 
of Aſſize, and Return ef 
it. 

Re/pord. Ouſter. 


In 


Demurrer. 


602 
There ought to be In a Ouare Impedit the Patron pleaded one Plea, A 
Aeon dhe eunbent the ſame Plea by himſelf. The 


each Plea. Queen demurred thus, Quoad ſeparalia placita per 


Def. ſeparaliter placitat. didta Domina Regina neceſſe 
non habet, &c. Et per Cur. The Demurrer ought to have been ſeveral 
upon each Plea by itſelf. 1 Leon. 139. Caſe 190. 


Hillary, the 8th of King George I. 


Or Eaſter, 6 Geo, 1. EREAS great Delays often happen to B 
the Plaintiffs in their Suits in this Court, 
by Reaſon of Demurrers in Law by the Defen- 
Obtuler? dant's Attorney after the ſaid Plaintiff hath tender- 
| ed the Iſſue to be tried by the Country upon the 
Plea of the ſaid Defendant pleaded, and hath delivered the Paper Book 
with Notice of Trial, according to the Courſe of this Court, ſo that 
after Judgment obtained by the Plaintiff upon ſuch Demurrer in Law, 
there is not ſufficient Time in the Term to give Notice of executing 
the Writ of Enquiry of Damages, within that Term of which the 
Judgment hath been . obtained. 5 yp 4 8 
| Therefore it is Ordered for the future, that in 
.  —_ ever oo where the hat ſhall conclude to 
the Defendant demurs, the Country upon the Defendant's Plea, and ſhall 
he ſhall be obliged ro ac give Notice of Trial of the Iſſue upon the Paper 


t of Notice of Exe- : 
— Inquiry from the Book as aforeſaid, and thereupon the Defendant to 


_ _ otice given hinder the Trial of the Iſſue, ſhall demur in Law 
| upon the Replication or Plea of the Plaintiff, and 
the Plaintiff ſhall join in ſuch Demurrer, and there- 
upon ſhall obtain Judgment, the Attorney for the 
| Defendant ſhall be obliged to accept of Notice of 
executing the Writ of Enquiry of Damages, from 
the Time of Notice of Trial given upon the Paper 
Book as aforeſaid. | 


Trinity Term, the 10th of King George I. 1724. 
HEREAS in Trinity-Term, in the ſecond D 


r w Year of his preſent Majeſty, a Rule of this 
Court was made, That in all Caſes where the Plain- 
tiff concludes ad patriam, the Defendant's Attor- 
ney, or Clerk in 01 ſhould be bound to accept 
of Notice of Trial on the Back of the Pleadings. 

See Hill, 6th ef Geo. I. And whereas in Hillary-Term, in the fixth Year of 
his ſaid Majeſty's Reign, another Rule of Court 
was made, obliging every Defendant's Attorney in 


all Caſes where Iſſue is not joined, after Judgment 
# | obtained 


Demurrer. 


obtained to of Notice of executing 


a Writ of Inquiry 


503 
from the 


f a_ or hee 
Time of the Notice of Trial given on the Back of the ſaid Pleading, 


as by the ſaid Rules will more fully appe 


Ar. 


A And whereas the ſaid Rules, have by Experience been found to be 


of great Uſe, and Advantage to Plaintiffs, 


for the more ſpeedy Reco- 


very of their juſt Debts, but no Provifion being made in Caſes where 


Defendants demur to the Plaintiffs Declaration, and 


that Means 


give great Delays to Plaintiffs, becauſe by the ſaid Rules Defendants 


are not obliged till after Judgment obtained, to ac- 
cept of Notice of executing a Writ of Inquiry. It is 
therefore now Ordered by this Court, That 1n all Caſes 
where the Defendant demurs to the Plaintiffs De- 
claration, the Defendant's Attorney, or Clerk in 
Court, ſhall be obliged to accept of Notice of exe- 
cuting the Writ of 1 on the Back of ſuch 
Joinder in Demurrer. And in Caſe where the De- 


fendant pleads ſuch a dilatory Plea, that the Plain- 


Where Defendant de- 
murs tothe Declaration, 
he ſhall accept of Notice 
of 17 Inquiry on 
the Back of the [oinder 
in Demurrer. 


Or where the Plain- 
tiff is obliged to demur 
to Defendant's Plea, 


tiff is obliged to demur to, that in ſuch a Caſe the then on che Back of uch 
Defendant's Attorney, or Clerk in Court, ſhall be Demurrer. EI 
obliged to accept of Notice of executing a Writ of 
Inquiry on the Back of ſuch Demurrer. 

P. King, 

R. Tracey, 

Robert Dormey, 

Alex. Denton. 


Michaelmas, the 6th of King Geo. II. 


B HEREAS great Delays have been oc- 
caſioned by Defendant's Attorneys not de- 
livering Demurrer Books in due Time to the two 
puiſne Judges of this Court, It is Ordered, That 
from and after the laſt Day of this Term, the 


Plaintiffs Attorney ſhall deliver all the Demurrer- 
Books to the Lord Chief Juſtice, and the reſt of ; 


the Juſtices of this Court; and the Defendant's 
Attorney ſhall pay the Plaintiffs Attorney for two 
of the {aid Books, two Days at leaſt before the 
Day appointed for arguing ſuch Demurrer, and 
the Defendant ſhall not be heard by his Council, 
when the Cauſe comes on to be argued, unlefs 
ſuch Payment be made as aforeſaid. 


7 M 


504 Demurrer. 
To a Bill in te A Demurrer to a Bill in the Dutchy Court, that A 
W it did — the Lands lay within the Dutchy, 
was allow'd good. Mod. Caſes in Law and Equity 
What confeſs d. 557 demurring to a Declaration, m— is con- B 
73118 feſs'd but what is well alledged therein. Mid. 354. 
Special Demurrer. And no Advantage can be taken of a Fault in C 
1 5 Form therein, but on a ſpecial Demurrer. hid. 
To an Indi&ment. 3 a Demurrer to an Indictment for a Riot, D 
for an inſenſible Word therein, was over-ruled as 
 Surpluſage. Lid. 327. 4 
The like. A Demurrer to a Plea in Abatement of an In- E 
ditment of Treaſon, and no Time given the Pri- 
ſoner to join therein. Ibid. 84. | 
Where confeſs'd. Where the Condition was in the Disjunctive, F 
the Defendant pleaded Performance of one Part, 
which being traverſed, the Defendant demurs: The Traverſe is con- 
feſs'd by the Demurrer, and the Plea in that Part alledged being falſi- 
tied, the Plaintiff muſt have Judgment. Ibid. 349. 
„ Demurrer to a Declaration in Covenant to pay G 
: Money for South-Sea Stock to be transferred on 
the 21ſt of September, and becauſe not ſhewn that ; 
the Plaintiff ſtaid to transfer it the laſt Hour'of the 4 
Day, Judgment pro Defendant. bid. 219. 4 
To a Scire Facias. Demurrer to a Scire Facias againſt Pledges, H 
which ſet forth a Judgment recovered againſt them 
in C. B. prout patet de recordo, when there was 
only a Tranſcript thereof there. Vid. 314. 
27 of Eliz. Of General and Speciat Demurrers, and the I 
Reaſon of making the Statute of 27 Elig. 3 Salk. 
122. | 
General Demurrer. The Words Hicerta & caret Forma, 1s only a K : 
General Demurrer. Comberb. 297. 3 
irfty ought to be ſhewn for Cauſe at Com- L b 
mon Law. Ibid. 1 
Prout patet, _ here prout patet is only Form, and helped M 
by the 4 ** General . Combert. 
299. IR OM | 
A Demurrer to a De- A Demurrer to a Demurrer being miſtaken, de- N 
— nied to be amended, for tis a Diſcontinuance. 
Bid 92238. 95 | 
What admitted, . Where it admits the Fact to be true. Car- O 
He m 31. 
General Demurrer. A General Demurrer is good where the Plea is P 
ill in Subſtance, Carthew 88. | | 
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Duplicity. 


I" Ez % | 171 Demurrer 


A Demurrer to a Declaration in Trover de dunbus Trover. 
fuleris, ec. Phintiff may releaſe Damages as to 
that. 1 Salk. 218. 

B Demutrrer in Bar to a Plea in Abatement is a Abatement. 
Diſcontinuance. 1 Salk. 218, 220. vide 93, 9g. - 

C But if Iſſue being joined on another Promiſe, Verdict. 
the Demurrer was ſtayed, and may be cured by | 
Verdict. Bid. 218. | 

D Demurrer fo a Demurrer makes a Diſcontinu- Diſcontinvance. 
ance. Ibid. 219. 

E . Demurrer may be Part, and Iſſue to the other To Part. 

Part. bid. 218, 219. 

F No Demurrer can be in Abatement, and if Abatement. 
there be, the Court will give a final judgment. 
id. 220. 

G Ik a Defendant makes a Diſcontinuance by his Diſcontinuince. 
CO the Plaintiff may either take Judgment, | 

or join in Demurrer. Mid. 4. 
H See of ER on Demurrers id. 402, Judgment. 
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403. 
I here the party is in * go ind pleads to party in Cuftodia, 
the Juriſdiction of the Court, and the Attorney | 5 
demurs thereto, the Party ought to join in De- 
murrer precifely ; but where the Party is not in 
Cuſtody, the Court will give ſuch Rules for join- 
ing in Demurrer as they do for pleading. Skinner 
217. 


Demurrer to Evidence, 


K Demurrer to an Evidence is when the 7... io kr. 
| Party that doth demur upon, 10 0. de⸗ dence, what. 


mand the Iogment of f ourt, 


whether te. tftter tens fo 1 he nds 
be ſumetent, An it ta be alt true, to find a Uerdi# fo2 the 
une teport pal "I e that is folned. berwtre hini and the De- 
endant. 


I. Then a Demurrer to Evidence is taken, the The Plaintiff and Pe- 
Plaintiff and the Defendant muſt agree tlie Matter a 
of Fact in Difpute betwixt them ; otherwiſe the | 
Court cannot proceed to determine the Matter in Law, but there muſt 
be 2 a Venire de novo to try it. Trin. 23 Car. 1. B. R. 


3 : Upon 


605 Demurrer in Evidence. 


The Jury are to be pon a Demurrer to an Evidence given to a A 
diſcharged, nd be N Jury at the Trial, the Jury are to be diſcharged, 
ter of Law is referred to 7 . * 
the Judges. nd not to paſs upon the Trial; but the Matter in 
Law in Queſtion upon the Demurrer is referred to 

the Judges to determine. Paſch. 13 Car. 1. B. R. 

Demurrer to Evidence Tf the Plaintiff produce Evidence to prove any B 

3 and Defen- Matter of Fact upon which a Queſtion in Law 

| ariſes, if the Defendant admits the Teſtimony to 
be true, he may demur thereupon : Becauſe Matters of Law ſhall not 
be put into the Mouths of Lay-Gents. 5 Rep. 104. So alſo the Plain- 
tiff may demur upon the Defendant's Evidence, mutatis mutandis. 1b. 

A Writ of Enquiry hen the Demurrer to the Evidence is deter- C 
ſhall go upon the Judg- mined, there ſhall go a Writ of Enquiry of Da- 
ment upon 2 Demurrer mages. Cro. Care 143. pl. 21. 

Where there may bea There the Plaintiff gives Matter of Writing or D 
Demurrer ro Evidence. Record in Evidence, and the Defendant offers to 

demur-to it, the Plaintiff ought to join in Demur- 

Ir muſt be upon a rer, or wave the Evidence. So if the Plaintiff pro- 
Queſtionin Law ariſing. quces Witneſſes to prove — 5 ' at, where- 

+, upon a Queſtion in Law ariſes, if the Defendant 
— 11 2 * their Evidence to be true, there alſo the 
Defendant may demur in Law to it: But then he 

muſt admit the Evidence given for the Plaintiff to 


be true. 5 Co. 104. 4. See Cro. El. 751, 752. Aleyn 18. 


Se Alien. 


A Denizen, who. | Entzen is where an Alien bozn becometh E 
the King's SubjeX, and obtaineth Let- 
— . ters Patents to enjoy all Pꝛivileges as 
an Engliſhman; but if one be made Dentzen, he ſhall pay Allens 
Cuſtoms, and divers other Things as Allens. ; 


A Deviſe of Tandto Lands may be deviſed to one made Denizen F 

„ by Patent, 5 Rep. 52. 4. b, II Rep. 67. 6b. 
A Denizen by Patent- An Alien that is made Denizen by the King's G 
_ 3 but Letters Patents, is thereby enabled to purchaſe 
7 Lands, but cannot thereby inherit the Lands of his 
1 e | Anceſtors : 


Deodand. - | 607 
- Anceſtors : But he may as a Purchaſer 75 the Lands of his Anceſ- 


tors. II Rep. 67. b. Co. Litt. 8. a. Cro. Fac. 359. pl. 7. Ti 
Ik a Man be made a Denizen, the Iſſue which Tue Iſſue born after 
he hath afterwards ſhall inherit; but thoſe which Denization ſhall inherit, 
he had before, ſhall not. Co. Litt. 8. But other- not thoſe born before, 
wiſe in Caſe of Naturalizations. Jhid. and 129. | 
B Tf an Iſſue of an Engliſhman be born beyond An Iſſue of an Engliſh- 


. of Parli man naturalized ſhall in- 
Sea, and be naturalized by Act of Par . he herit to his Father; but 


ſhall inherit his Father's Lands; but if he be made jf denizen d, nor. 

| Denizen by Patent, he ſhall not. Cy. Litt. 129. 4. ' 

C An Alien hath Iſſue a Son, and afterwards is What Son of a Deni- 
made a Denizen, and then he hath another Son; —_— inherit, and 


here the youngeſt Son, and not the eldeſt, ſhall in- 
herit. Yaugh. 285, Cro. Fac. 539. pl. 7. 


Deodand, 


See Felo de ſe. 


D Deodand is when any Man kills himſelf, What a Deodand is. 

| 92 is by Migsfoztune ſlain by an Hozſe, | 
f Cart, 02 any other Thing that moveth 
to his Death; then the Thing which is the Cauſe of, oꝛ moved 
to his Death, ſhall be fo2feited to the King oz G2antee of the 
C2own : But the Almoner diſpoſes of what belongs to the King. 


E Deodands were the Goods and Chattels of a What are Deodands, 
Felo de ſe ;, that is, of him that kills himſelf, or is _ 9 * 
killed by any Accident; and upon Inquiſition 
thereof found before the Coroner, they do belong to the King, or to 
the Lords of the Manors, who have the Grants thereof enrolled in 
the Crown- Office. But as to thoſe which belong to the King, he ap- 
points his Chief Almoner to diſpoſe of to the Poor, or to be employ- 
ed in other pious Uſes. And a Diſcharge given for them by the Al- 

moner or his Donny: or ſuch Lord of a Manor, to any Perſon that 
hath ſuch Goods of a Felo de ſe in his Poſſeſſion, is a good Diſcharge 
in Law for them: But a Diſcharge given for them by an Under- 
Deputy, is no good Diſcharge ; for he is no ſuch Officer as the Law 
takes Notice of. | 


The 


7N 


8 Deovand. 

The Original of Deo- The Original of Deodatids cane from the No- A 
— tion of Purgatory: For when a Perſon came to a 

ſudden and untimely Death, without having Time 

to be ſhrieved by a Prieſt, and to have the Extream Union admini- 
ſter'd to him, the Thing which had been the Occaſion of his Death be- 
came a Deodand, that is, it was given to the Church, to be diſtributed 
in Charity to the Beadſmen, to pray the Soul of ſuch deceas'd Perfon 
out of Purgatory. pg | <5 rg 

Any Thing chai is fixed to the Freehold cannot be forfeited as a B 
Deodand. Per Cur. 16 Car. 2. B. R. The King againſt Croſs and 
Cabin. | 

All Perſons who have By an Act made 465 5 V. G. M. cap. 22. Sec. C 
Grants of Heodands, may I, 3. Entituled, An Act for regulating of Proceed 


yon ane nes ings in the Crown-Office of the Court of King's 
& 5 A. & H. cap. 22. 00e ing r 
Sett. I, 3. — Bench; it is enacted, That all Perſons who have 


Grants of Deodands inrolled, and had the ſame 
allowed, ſhall plead the fame to any Inquiſition 
returned by the Coroner. 

How thoſe Grants to Alſo, any Corporation or Perſon, who now D 
be inrolled, and what have, or ſhall have, ſuch Grant from the Crown, 
Fees to be paid for them. f Deodands, Felons Goods, and other Forfeitures, 
need not to inrol more of them, than to expreſs and ſet forth the 
Grant of ſuch Goods, for which he ſhall pay 205. and no more; and 

The Fees for the In. After ſuch Inrollment, no ſuch Grantee ſhall be 
xollment. compelled to plead the ſame in the ſaid Court to 

any Inquiſition. 

The Penalty of fuing That if, after ſuch Inrollment or Entry, Proceſs E 
out of _—_— »gainit ſhall iſſue againſt ſuch Grantee of Deodands, Felons 
any Grantee afterwards. Goods, and other Forfeitures, he ſhall forfeit and 
pay to the Party grieved 51. to be recovered in any of the Courts of 
Weſtminſter, by Bill, Plaint or Information. 

White the Clerk of Alſo, the Clerk of the Crown ſhall not incur F 
the Crown may ſue our any Penalty for iſſuing out of Proceſs againſt any 
Proceſs, Perſon who ſhall not upon every Purchaſe or De- 

viſe inroll and plead the ſame ; nor againſt the 
Heir, who ſhall not inroll his Right by Deſcent. 
How Bona Q Catalla Bona &. Catalla Felonum de ſe do not paſs by a G 


Felonum de ſe pals, Grant from the King of Bona & Catalla Felonum 
only. Sutton's Caſe, 1 Saund. 274. 
Where the Horſes of wo Men riding over the River Trent, were H 


Men drowned are not drowned by the Violence of the Water. Adjudged 


3 that their Horſes are not Deodands. Cro. Fac. 483. 
Us pl. 18. 
Where Deodands. Where ſeveral Things move, ad mortem, they I 
9 are all Deodands. 2 Salk. 220. 
A Cart, As where a Cart overturned, and threw a Per- K 


ſon from it before the Wheels of a Waggon, 
1 which ran over the Man and killed him, mo 
3 | : E 
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the Cart and the Waggon, and all the Horſes of both, are Deodands. 
2 Silk. 220. | 

A Zo if a Tree fall upon the Branch of another Tree, which breaks 
or kills a Man, both are forfeited. id. 

B So if a Horſe throws a Man in a River, which An Horſe, 
carries him down to a Mill, where he is killed 
with the Wheel. Bid. 


Departure. 
Eparture is where a Man pleads a Plea A Departure, . 


in Bar, and the Plaintiff replies to it, 
and he after in his Rejoinder pleads oꝛ 


; D 
— ſheweth another Matter contrary, o2 not _ 
purſuant to his firſt Plea: This is called a Departure from his 
Bar; (Mich. 24 Car. 1. B. R.) and is as much as to deny what he 
fozmerly admitted, which is to ſay and unſay, and is naught fo2 


the Uncertainty, becauſe an Iſſue cannot be joined upon it. 


D Ik in Covenant the Defendant pleads Perfor- In Covenant Defen- 


mance, and after rejoins that the Plaintiff ouſted Ee, 


him, it is a 1 e a 1 Plainrit ouſted him; ir 
E The Plaintiff in his Replication departs from his i Veparture. 

u, the Defendant takes Iſſue upon it, and it is PR. for — jr 

found for the Plaintiff ; the Defendant ſhall take of the Plaintiff's Depar- 

no Advantage of that Departure; otherwiſe if he e. 

had demurred upon it. Raym. 86. ; 
F After nullum fecerunt Arbitrium, the Defendant Defendant cannot, af- 


= * ter nul fecer Arbitrium, 
cannot plead that the Award is void: Becauſe that plead tft che Award i. 


is a Departure from his former Plea. 1 Lev. 133. void. 

G Mul tiel Award pleaded; the Award is ſet forth, MNouchAwardplead- 
and a Joinder, That it was not tendred: This is a forth, * DEAT 
Departure. I Lev. 300. Luut w. 385. a That it was not tendred : 

H The Defendant in his Bar pleads, that it is hi hg 2 3 
Freehold; and after, in his Rejoinder, pleads Ten- Plea of Liberum Tenemen- 
der of Amends: Which is a Departure, and there- 7m, pleads Tender of 
fore naught. Lurw. 1262. But after a new Aſſign- Rur hemay oof: 
ment, a Tender may be pleaded, Did. | ter a new Aſſignment. 

1 In Treſpaſs to a Juſtication by Diſtreſs, if the Treſpab. 
Plaintiff replies an Abuſe, *tis no Departure. 
I Salk. 221. 

K So in Treſpaſs, if the Defendant juſtifies on the The like, 
Day in the Narr* the Plaintiff may alledge another 


Day in his Replication. 1 Salk. 222, 


And 


Performance pleaded. 


Re joinder. 


Depoſitions. | 
And ſo he may in Aﬀumpſi ; for the Time is but A 
Circumſtance, and if the Defendant force him to 
vary, tis no Departure. 1 Salk. 223. 
No is a varying from that which is not mate- B 
rially alledg'd any Departure. bid. 222. 

But where Performance is pleaded, and Matter C 
of Excuſe is afterwards ſet forth in the Rejoinder, 
tis a Departure. Did. 221. 

Where the Rejoinder is a Deparature from a D 
Plea. Carthew 306. 

What ſhall be a Departure, what not. 3 Salk. 123. E 


Depoſtions. 


Depoſitions taken in 
Chancery, may be read 
in Evidence here, if the 
Witneſſes be dead; o- 
therwiſe not. 


See Evidence. 


Epoſitions taken in a Cauſe depending F 
in Chancery, tho' the Cauſe be there 
determined or diſmiſſed, may be given 
in Evidence at a Trial at the Bar, in a 


Suit depending here touching the ſame Matter between the ſame 
Parties that ſued in the Chancery, if the Party that depoſed to the 
Interrogatories be dead at the Time of the Trial ; elſe not. But thoſe 
Witneſſes, if living, muſt appear in Perſon in the Court, and be ex- 
amined viva voce in the Cauſe; and ſo it is of Depoſitions taken in 
any other Court. Mich. 24 Car. 1. B. R. For the faireſt Way of 
Examination of Witneſſes is the open Examination of them in Court, 
that all Parties concerned may hear them examined, and have Liberty 
to croſs- examine them. 
1 To the Allowance of Depoſitions as Evidence G 
mn Vhat is requiſite te at Law, a Copy of the Bill and Anſwer, regularly, 
Depoſitions as Evidence muſt firſt be proved; but where a Bill is preferred 
at Law. to have Witneſſes examined in perpetuam rei memo- 
riam, and before Anſwer a Commiſſion iſſues to 
examine de bene oe, and the Defendant joins in the Commiſſion, and 
the Witnefles die before Anſwer, and before they be examined. Quere 


if theſe Depoſitions are Evidence, 


5 Where 


rr 8 11, 
A here Witneſſes are going to Sea, or long Jour- 1 
nies, the Gn upon 488 will give a to; 22 of Wire Ni 
examine them at a Judge's Chamber, upon Inter- * 2 Judge's Chamber,” 
rogatories, in the Preſence of the Attorneys for the _ 1 1 
Plaintiff and Defendant; which Depoſitions ſnal! 2 
be admitted to be good Evidence at the Trial. if 
B See Depoſitions taken de bene eſſe before the De- 9. 3:7 * 
fendant had anſwered, or Iſſue joined. Modern 


Caſes in Law and Equity 133. : 
Deputy. 
C Deputy is he that occupieth in another ata Dean 


Man's Right, whether it be an Office, 
02 any other Thing; and his Fozfeiture 
oꝛ Misdemeanoꝛ ſhall cauſe him, whoſe Deputy 
he is, to lole his Office oꝛ other Thing. 


D The Common Law in many Caſes takes Notice the Common La 
of Deputies, but it never takes Notice of Under- takes no Notice of Un- 
Deputies ; for a Deputy is but a Perſon authorized, der Pepuics. 
who cannot authorize' another. Trin. 23 Car. 1. B. R. As of the 
Under-Sheriff, who, is but the Sheriffs Deputy, Sub-Almoner, or De- 

ty-Almoner : For in many Caſes an Officer may by Law make a De- 
puty ; buta uy hath no Power to depute ano- 
ther under him: For by the ſame Reaſon the De- FR. 2 — 
puty of a Deputy might make a Deputy, & ſic in 
infinitum, which would be very miſchievous. 

E The King by his ſpecial Commiſſion, not an The King may make 
Eſcheator, may make Deputy-Eſcheators, to find © Perury-Echeator. 
an Office after the Death of an honourable Perſon; 

Pafch. 24 Car.” B. R. as of à Duke, Marqueſs, Earl, Viſcount, Baron, 
Cc. Quere, If in ſome ſpecial Caſes he may not do it after the Death 
of one that is not of the Nobility : It ſeems he may; and there is tro 


1 


b Prejudice to any by doing it. 5 1 
A Co2oner cannot make a Deputy, it being a Coroner cannot 
judicial Office. Ca ga 5 8 Deut. 
G A Clerk of the Sheriff's Appointment is ſo to Any Clerk of the 
return a Tales, &c. Hob. 357. pl. 48, &c. F 
H A Bailiff of a Liberty may have a Deputy. A Bailifr of a Liberty 
Cro. Fac. 242. | | may have a Deputy. 


70 A Deputy- 
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Wherea Deputy may. 
en Hep. on 1B 


Norfellk, u pon an 1 E ectment in the 


Devaltavie, 


y-Steward' of a Court-Baron made a * 
ty to take a Surrender to the Uſe of a Will, 
pee held good ich Nine à Caſe made at the Aſſizes in 
ing's Bench, inter Barker 2 Net. | 


12 Will. B. R. Cro. I. 534. 


Altho* a Mandamus lies not for a Deputy, it nes B 


PASS fot 15 who has Power to make a Deputy, to lave 


a Deputy: 


his Deputy admitted or reſtored; for otherwiſe he 


But not for a Deputy. Will be deprived of his Power to make a Deputy. 


I Lev. os 3 


Deputy of an Office, A Deputy of an Office hath no Intereſt in the C 
— —_ he hath Office, but doth all Things in his Maſter's Name z, 

and his Maſter is pen for him. 9 Rep. 48. b. 

N Where he may act in his own Name, as well as D 
in the Name of his Prinęipal. 3 Salk. 124. 

Feme. Where a Woman may execute an Office by E 

| Duty. Bil 22. 
Deputation. Where a Deputation of an Office is good, where F 


not. Ibid. 2 51. 
11750 76 5 71 I 

De Son Toft, See De Injuria * proprin. | A 
N See Judgment. n owt; 6 


#311 | #15 1: ; if ante 4 36 io% fr 


282 22 248 Der 
. + 1 9 t, Tz. 's EE 411 'y £ 


What is a Devaſtavit . 


gp * : p< 


See 6 Adminidrator. 5 
Executoꝛꝰ. 


” * 7 


Devattavit is the n & Goods * 't 
-, Executo2s 02 Adminiltratozs, in not -pay- 
ing of Debts upon Judgments and Sta- 


tutes befo2e Debts upon Bond and Simple Contracts; oz keeping 


of the Goods in their Hands, and not 1 ng ot the 
ſelling of them, and not paying of Debt 123 


Executor ſhall be char- : 
ged in the Debet £3 Deti- An Executor ſhall be charged in the Debe T & De H 


net in a Devaſtavit. 
It will not lie, but up- 


aa 5 02 


rn 


tinet in an Action upon a Devaſtauit, where the 
Action is brought upon a Judgment. But it will not 


on judgment on Bond, lie where the Action is upon a Bond: Becauſe the 


Court will not extend it farther than to a Judgment. gh 
1 Lev. 147. 2 Lev. 145. See Carter, oC Ye 
% An 


4 


de charged. 


G CTUhere the Huſba 


* 


Devattavie, 


A An Executor ſhall be charged in the Deher &. De- 


D The Huſband 
* . 
E Executoz d- 


F Executoꝛ pays. 
| Bonds; 
Levins, It ſhall 
Debts of equal Na 


% 


HA FemeE 


per 


Huſband. Ch 
1 "+ 


tinet for a Dua ſia 


Againſt him as 


B An Exccutor waſte 


an Executor and 


chargeable. Chanc. 
C An Executor 


com 


vit, up 


on a judgment recovered 


tor- I. Leu. 255. 


Aſſets, 


for the Teſtator's Goods, 


be paid in Futuro. 
For he 
his own 


tho the Money is 
Death of his Wife 


leaves Aſſets; 


cap. 7. 


fore Notice o 


Pays 


and before Notice. 


Devaſtavit of his 
See CY. Car, 


eme, and 


| PAY le for them in Puruto, 


Tall 


2 Lev. 133. by the 


Debts 
be 


Wife, 


519, 526. and in Title 
in Co. Car. 


eme was an Adminiſtratrix, 
that ſhe had waſted the 


G 


Executrix, wi 
a Devaſtavit in a Declar 


ture after the 
3 Lev. 114. 
nd ſhall be 


s Goods, and dies, and leaves 


his Executor ſhall be 


Z 
pounds af! Actibn of Trover 


for a Sum 


1 


ſont Tort waſtes the Goods, and 
his Executor or Adminiſtrator ſhall 


Stat. of 30 Cap. 2. 


upon ſimple Contracts, 
this is no Devaſtavit: But 


only where the Executor 


Writ brought, 


an Executrix. 
Baron and 
603. pl. 7. Where the 
and it was found 
during her Widow- 


who was 


oods 


hood ; and adjudg'd a 2 in both. 


Xecutrix takes 


Juſband who waſtes the 


Eſtate and dies, a Deva avit lies againſt the Wife 


after the Hy 


d's Death 


for the Waſte of the 


Plaintiff ; becauſe the 


2 39, 39, 40, 41. 


Luta. 


charged for the 


en Security to ſave him harmleſs when he 


6t3 


So trhere a Judgment 
is recovered againſt him 
as Executor. 


* . — 


Executor of an Exe. 
cutor, whete chargeable; 


Where an Executor 
compounds, it is a De- 
vaſtavit, 


» hath converted them to 
Alſets preſently, al- 


Us 189, 190. 


1 The Huſband not to 


be charged with 2 De- 
vaſtavit afiet the Death 
of a Feme Executrix. 


Executor de ſon Tort 

commits a Devaſtavit 

and dies, 5 
30 Car, 2. cap, 7. 


Executor pays Debts 
upon ſimple Contracts, 
before Notice of Bonds. 


Where the Huſband 


Y be for his 
Wife's 2 3. 


Tho? during her Wi. 
dowhood. 


A Feme Executrix 
ſhall be liable to a De.. 
vaſtauit of her Huſband. 


Legacies are paid and 
afterwards a 9 
is broke; the Defendant 
ought to have taken 
Security to indemnify 
upon delivering the Le- 
gacles. 


Devile. 


3 Limitation; 
| Partition. 


I Allets. 
| Aﬀent. 


See! Execut028, '>5 Remainder. —=— 
!Leaſe. 5 | | | 1 5 


What a Dei. J  Devile properly is where a Ban gibes A 
What a Bequeſt is. away his Lands by his Mill. And a Be- 
L queſt is pꝛaperly where a ou * a⸗ 


way bis Goods by his Mill. 


8 * Theſe Rules are always obſerved in the Con: B 


Wills, ſtruction of Wills, vic. 


T6 The Imeint of the Deviſor muſt be obſerved, tat] 
2. The Intent of the Will according to Law. SLES 
3. The Scope of the Will. 

4. To be fo interpreted that every Work may have its Effect. Roll 

I Rep. fol. 318. 


How Words in a Will 
are conſtrued to operate. 


7 


The Words in Wills are always hs to * 
operate according to the Intention of the Parties 

Inſenſible and repug - as near as can be collected; but Words that are in- 
nant Words are vod. ſenſible and repugnant are void. . 34. | 

A Deviſe of the Pro- A Deviſe of the Profits of Lands for Years, is D 
fits of Lands for Years a Deviſe of the Lands themſelves, for ſo m 
for the ſame Term. — Years as the Profits are deviſed. Trin. 24 Car. BR, 
2 For except he have the Lands, he cannot come to 
4 Sis take the Profits 
Deviſe to his Children If a Man deviſes his Lands to his Children E 
is but a Deviſe for Life. ithout ſaying more; this is but a Deviſe for Life. 

36 El. B. R. In Dicken' s and nay mb Caſe adjudg- 

ed, Hill. 23 Car. B. % Becauſe there is no Eſtate limited, but what 
the Law doth limit, which cannot be intended greater than for Life. 


4 A. deviſes 


a 
* 


A 


B 


C 


D By the Statute of 32 H. 8. cap. 1. It is enacted, 


E Deviſes ought to be conſtrued according to the 


Tenure, and not having any Manors, Lands, Tene- 


 Deviſe, 6E 
A. deviſes that B. ſhall be Heir, or ſhall have Deviſt that B. ſhall 


all my Inheritance if the Law will bear it ; in be his Neir, or have all 
both theſe Caſes a Fee paſleth. Hob. fol. 2. 75. his Inheritance, a Fee 
So a Deviſe to a Man and his Succeſſors ſhall paſs a — 

Fee. Roll. 1 Rep. 398. | 


There the latter Part of the Will doth manifeſt- Ir the la Part of 2 


b contradict the firſt Part of the Will, the latter Will contradict the for- 
a 


rt ſhall ſtand, and not the firſt, becauſe that is alt hall and, 


the Deviſor's laſt Will. 
A Deviſe to any one of a Thing which the Law Deviſe of any Thing 


would have caſt upon him, altho' it had not been that the Law gives 2 


- . . 57 5 ; Man is id Deviſe. 
deviſed unto him, is a void Deviſe; as a Deviſe to 8 


the Deviſee's Son and Heir in Fee, is a void Deviſe; for the Law 
{hall adjudge him to be in by Diſcent. Iſich. 24 Car. B. R. For his 
Title to it by Law is his ancient and beſt Title, and the Law will ad- 
judge him to take by that. | 

That every Perſon having, or which ſhall have > Will ns Writing of 
any Manors, Lands, Tenements or Hereditaments Soccage Lands. 

* . in Soccage, or in the Nature of Soccage- 1 


ments or Hereditaments holden of the King by 

Knight's Service, by Soccage-Tenure in chief, or of the Nature of Soc- 
cage-Tenure in chief, nor of any other Perſon by Knight's Service, 
ſhall have full Power to give and deviſe the fame as well by his laſt 
Will in Writing, or otherwiſe by any A& lawfully executed. 

Intent of the Deviſor, ſo far as any Certainty with EE I 
Reaſon can be collected. 3 Leon. Caſe 80; but no 

Intent can be taken againſt Reaſon and Certainty. 

4 Leon. Caſe 101. 


F Uhere a Man is ſeized to him and his Heirs A pg: Fee js not de- 


during the Life of another, he hath not ſuch an viſable by the Statute. 
Eſtate as he can deviſe by the Statute. 1 Leon. Caſe - 3* hl. 8. cap. f. 
339. Court divided in it. Cro. El. 804. pl. 5. See 


in Vaughan. 


G Q Deviſe to B. in Tail, and for, Want of ſuch A Son cannot take as 


H A Deviſe of Lands to a College by the Head 


: : . Heir to his Father in 
Iſſue to the Heirs of the Body of C. B. dies without e Lig of his Parker. 


Iſſue, living C; this is a void Deviſe to the Heir 

of the Body of C. for the Son, living the Father, cannot take as Heir 
to his Father; for no Son can take as Heir to his Father, living the 
Father. 2 Leon Caſe 94. 

of the Houſe is void; becauſe at the Time it ſhould , 8338 dogg; 667 
take Effect (viz. his Death) it is without an Head, of the Houſe is void; 
and conſequently an imperfe& Body. 4 Leon. Caſe . 


346. 


— 


Fo | A Ban 
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A Deviſe of a baſe 
Fee to a Son, Remain- 
der to a Stranger, 


Money deviſed to A. to 
be diſpoſed as ſhould be 
directed by a Note; he 
makes no Appointment. 
H. ſhall have the Money. 


The Reſidue deviſed 
to two Executors, one 
dies, his Adminiſtrator 
Mall have a Moiety. 


A Legacy of 500 J. 
iven = of ſuch a 
nd, the 
due, tho' the 300 J. be 
paid to the Teſtator. 


What Legacies are, 
and what Debts upon 
ſimple Contracts are. 


b | 
cialty are of the ſame 1 with Debts upon Specialties, but dit 
in Order and Dignity. 


A Deviſe of Lands 
Mall be intended until it 


may be levied.” © 


What Remedy againſt 


the Heir. 


The Intent of the 
Teftator is the Expoſi- 
tor of the Will. 

Where there muſt be 
Notice of a Deviſe. 


Stat. 3 & 40d. & M. 
cap. 14. For Relief of 
Creditors againſt frau- 
dulent Deviſes. 


is till 5 


Deviſe. 


A Man ſeiſed in Fee deviſes that after the Neath A 
of li den without Iſſue, J. S. ſhall have his Land; 
here the Son hath a Fee-Simple determinable, and 
the Remainder is good. 4 Leon. Caſe. 369. 

A Sum of Money is given to one to diſpoſe of as B 
the Teſtator ſhall appoint by a Note; he makes no 
Appointment, and dies; this is a good Bequeſt to 
the Party. Cbanc. Rep. 198. ws 

A Deviſe of the Reſidue to two Executors, one C 
dies; the Adminiſtrator of him ſhall have the Moie- 
ty as Tenant in Common, and it ſhall not ſurvive. 
Chanc. Rep. 238. 

A Pan by his Will (made without an Executor) D 
ives 500 J. which A. B. now owes him upon 
Bond ; this Money is paid him in his Life-time : 
Adjudged that this Legacy is {till due, tho? the Se- 
curity is altered. Raym. 335. 

Legacies are meer Gratuities, for which no Ac- 
tion lies at Common Law, and not taken Notice 


of by the Law as Duties ; but Debts without // 
fer 


E 


Aleyn 38, 39. 5 
A Deviſe of Lands until 200 J. be raiſed, ſhall F 
be intended until it may be raiſed. 4 Rep. 81. . 
82.2. And in ſuch Caſe, if the Heir, or he in 
Reverſion, enter upon the Deviſee to ſuch Uſes, 
and keep him out, then he may either have an 
Action of Treſpaſs, or enter and hold the Land 
until he hath received the whole Money. 4 Rep.82. 

The Intent of Teſtators are the 3 of G 
Deviſes. Liutw. 763. 

TUhere there muſt be Notice given of a Deviſe, H 
otherwiſe it is no Forfeiture. Latw. 813. 

By an Act made 3 & 4 V. & M. cap. 14. Enti- J 
tuled, An Ad for Relief of Creditors 


fraudulent Deviſes, it is enacted, That all Wills, 


Limitations, Diſpoſitions or Appointments, of 


or concerning any Manors, Meſſuages, Lands, Tenements, or He- 3 
reditaments, or of any Rent, Profit, or Charge out of the ſame, A 
whereof any Perſon or Perſons at the Time of his, her, or their De- 
ceaſe, ſhall be ſeized in Fee-Simple, in Poſſeſſion, Reverſion or Re- 
mainder, or have Power to diſpoſe of the ſame by his, her, or their 
laſt Wills or Teſtaments, to be made after the 25th of March, 1692. 
ſhall be deemed and taken (only as againſt ſuch Creditor who ſhall 
FTF. Debt, his Heirs, Succeſſors, Executors, 
Adminiſtrators, and Aſſigns, and every of them) 
to be fraudulent, and abſolutely void; any Pretence, 
Colour, feigned or preſumed Conſideration, or any 
Matter or Thipg to the contrary aan: 
5 n 


Where fraudulent a- 
gainſt Creditors, who 
have juſt Debts, 


A And every ſuch Creditor ſhall and may main- 


B 


C 


E 


her, or their Bonds and Specialties, 


Devile. 


tain his, her, and their Actions of Debt, upon his 
againſt the 
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How the Creditors 


may ſue. 


Heir and Heirs at Law of ſuch Obligor, and ſuch Deviſee and De- 
viſees, Fifi by Virtue of this Act. And ſuch Deviſee or Deviſees 
e 


ſhall be 1 and chargeable for a falſe Plea by 
him os them ed, in the ſame Manner as an 
Heir ſhould have been for a falſe Plea by him 


pleaded, or for not confeſſing the Lands or Tene- 
ments to him deſcended. See Title Heir. 


P2ovided, That it ſhall not extend to any Li- 


mitation for raiſing of Portions for any Child or 
Children, other than the Heir at Law, in Purſu- 
ance of any Marriage-Agreement made before Mar- 
riage, or for Payment of any juft Debts. See Title 
Heir. This Act is made perpetual by an Act made 
6 7 V. cap. 14. 

A Deviſe to a Son and Heir in Fee, being no 
other than what the Law gave him, is void. Vaug bh. 
271. 

r A Ban hath two Sons and a Daughter, and de- 
viſes 20 J. apiece to be paid by his eldeſt Son (to 
whom he deviſed the Land) to his other Son and 
Daughter; and if he did not pay it, then the 
other Son and Daughter ſhould have the Land; 
the Money is not paid, and they entred : And ad- 
judged for them; for the Deviſe to the Son and 
his Heirs, being no more than the Law gives him, is 
void, and is — Deviſe to the Son and Daugh- 
ter, upon the eldeſt Son's Default of Payment; al- 
ſo this Condition is a Limitation of his Eſtate, and 
ſhall on Default of Payment give it to the Son 
and Daughter. Cxo. El. 839. 

A Man deviſes to his eldeſt Son, paying ſo 
much yearly ; altho' the annual Profits of the 
Land exceed the Money to be paid, yet the Deviſee 
hath a Fee. 3 Rep. 21. 4. 


F A Ban deviſes Lands of 41. per Annum, paying 


G 


40 J. to J. S. within a Year after his Death; this 
is a Fee: For ſays the Book. Cyo. El. 205, the Va- 


How chargeable for 
a falſe Plea. 


F 


Not to extend to rai- 
fing Childrens Portion- 
upon any Marriage-A- 
greement, or Payment 


of juſt Debts. 


A Deviſ: to an Heir, 
15 void. 


A Deviſe to the eldeſt 
Son is void. 


To pay 201. and if 
not paid, the Deviſce to 
enter, 


This is a future De- 
viſe of the Land to the 
Legatees. 


Alſo it is 2 Limitation. 


A Deviſe to the eldeſt 
Son paying ſo muchyear- 
ly, where it is a Fee. 


So it is ying ſo 
much within 4 


lue is not material, and no Book ſpeaks of the Value, ſee Cro. El. 744. 


pl. 22, 745. 378. pl. 29. 


A Man deviſes Legacies to be paid out of his 


Lands, and deviſes the Lands to a Nephew ; it 
was adjudged that a Fee paſled, notwithſtanding 
that it was argued that nothing but an Eſtate for Life paſſed ; becauſe 


1 of the Legacies ; but that 
To 


no Perſon was charged with 
they ſhould be paid out of the 


Jones 113. 


So it is when it is pay- 
able out of Land. 


1 


” 
. 


* 
255. 


, X-> 6 7 


To 'a Man and his 


- Heirs for; ever, and for 


oy 


LA 


r 


'A Fee. 


want of Iſſue of his Bo- 
dy the Remainder over; 


this is an Entail and not 


Sw. * - 


Where 100 J. apiece 
is to be raiſed by three 
Daughters ſucceſſively 


. fox -rheir Portions, one 
muſt not delay to do it 
in Prejudice of the other. 


A Deviſe to the Son 
R. for Life, and after to 
the next Heir Male of 
the Son, and the Heirs 


Males of his Body. 


R. has a Son who en- 


feolls a Stranger. 


Debt. 
To a Man and his Heirs, ſaving the Reverſion to A 
the Donor; is an Entail. Litt. Rep. 4. ; | 
A Man deviſes to his Son and his Heirs for B 
ever; and for Default of Iſſue of the Body of his 
Son, then the Remainder over; here only an E- 
ſtate- tail and not a Fee paſſes to the Son. 5 Mod. 
266, 267, 268, 269. See Title Fee⸗Simple 2 Keb. 
234. pl. 7. 261. pl. 12. Litt. Rep. 4, 5, 6, 7. 
Mhere 100 J. apiece is to be raiſed oy three C 
Daughters ſucceſſively for their Portions, Remain- 
der to the Son; if the eldeſt Daughter ſuffer the 
Son to enter for all her Time, and take the Profits, 
that ſhall not prejudice her other Siſters. Cro. El. 
800. pl. 53. See Title Payment. . | 
A. the Grandfather, deviſes to R. the Father D 
for Life, and after to the next Heir Male (in the 
ſingular Number) of R. and to the Heirs Males of 
'the Body of ſuch next Heir Male. R. had Iſſue 
John. A. died; R. the Father of John enfeoffs a 
Stranger with Warranty; upon whom John enters; 
the Stranger re-enters; then R. dies: And adjudg'd 


1. That R. had but an Eſtate for Life, and he ſhall take as a Purchaſor. 


Cro. El. 453, 20. 


for it is deviſed to him, and the Remainder is to 


the next Heir Male (in the ſingular Number) of R. and the right 


. 
4 . 


R. has but an Eftate 
for Lite. 
His Hetr apparent can- 


not enter ſor the Forfei- 
mute. 8 


The contingent Re- 
mainder deſtroy ed by the 


Feoſtment. 


Where the particular 
Eſtate determines before 
the Contingency hap- 
pens; the Remainder is 
void. 


Heir Male of R. cannot enter for a Forfeiture in 
the Life of R. for he cannot be Heir fo long as R. 
lives. e — SIO 

2. The Remainder to the right Heir of R. is E 
good, tho' he cannot have a right Heir during his 
Life; but it ſuffices if the Remainder veſts eo in- 
ſtunte, that the particular Eſtate determines. 
3. The Remainder was deſtroyed by the Feoff- F 
ment of the Tenant for Life; for every contin- 
gent Remainder ought to veſt either during the 
particular Eſtate, or eo inſtante that it determines ; 
for if the particular Eſtate be ended in Deed, or 
in Law, before the Contingency happens, the 
Remainder is void; and here by the Feoffment of 


R. his Eſtate for Life was determin'd by Condition in Law, and can 


never be revived ; 


living. I Co. 67. 


An Action lies for 
Money given by Will 


out of Land. 


and at that Time the Son of R. had no Title; for 


Heir (which was Title) he could not be when R. his Father was 


07 


as | 
By Holt, (Chief Juſtice) where Money is devi- G 
ſed out of Lands, ſure the Deviſee may have Debt 
againſt the Owner of the Land for the Money, 


upon the Statute of 32 H. 8. of Wills; for wherever a Statute enacts 


any thing, or prohibits any thing for the Advantage of any Perſon, 


he -ſhall have Remedy to recover or have Satisfaction for the Injury 


done him contrary to Law, by the ſame Statute. Mod. Caſes 26, 25. 
2 | 


The 


A The Word Paying in at Will when kts con- [ Wbib ie Wan en 


ſtrued a Condition, | and when a Limitation. E 5. 
. 3 Rep. 21. 5 v0 7 Ore s = 17 

B 7 Albert A. deviſes Eands to his Brdeliex, to the <a 2 
Intent that with the Profits he ſhall educate his ing. the. whare tor 1 


Son, or out of the Profits of the Land . +2 i where in Fee. 


much to one, and fo much to another: Ihis is 
but for Life, for he is fure no Loſs can — becauſe it is to be paid 
out of the Profits; but where the Party ma die after Payment, and 
before Satisfaction received; it is a Fee- Simple: Becauſe the Law in- 

tends it for his Benefit, not for his Damage. 6 Rep. 16. 4. 


G1 A Deviſe may be to an Uſe, and be ſo executed. 111 
82 af an Uſe. N 


D. 4 han nne a Son and « Daughter 3 and | 
e his Son in Tail, and if he died without — 
f Iſſue, then to the next of his Name; the Son died — mall not have 
without Iſſue, the Daughter bein married; ſhe it. | 


was" not have the Land, ayes loſt her Name 
Marriage; but it ſhall go to the next Heir Male of the Name; but 


4 oy ſhe had not been married at her Brother's Death, ſhe would have 
had it. Cro. El. 532. pl. 64. Ar 5 this, but it dif- 
fered only in being deviſed to next of Kin o 
his — and the kae Judgment as here; that it it Waben wee thi 

went from the married Siſter to the next Heir Male of Kin of his Name. 
of the Deviſor. Cro. EL 576. pl. 23. 

E But if the Uſe be void, then the Deviſee ſhall l the Uſe 
have it to his own Uſe; for every Uſe implies a 


Conſideration. 1 Leon. Caſe 362. 
F A Pan ſeiſed in Fee, had only two Daughters, ADeviſc tooneDaugh- 


and deviſes all his Lands to one of his Daughters, ter, ſhe rakes the whole. 
and her Heirs. The Deviſee ſhall take the whole: 

For wherever a Deviſe is of the whole to an Heir, there the Deviſe 
is void. But where Part is deviſed to the Heir, there he ſhall take 
the whole by gry Hill. 1 2 1 R. . 

GC A Man who hath two Daughters being his 388 
Heirs tes his Lands to them and their Heirs, — - . Nis 
they ſhall take as Joint-Tenants; for the Deviſe Heirs,sa] alnt-renancy, 
gives it to them in another Degree than the Com- *Y- 
mon 1 have given it to them. Cro. El. 

431. pl. 3 

H A viſe to two jointly and ſeverally, is a To two Jointly and 
Jointenancy ; becauſe — 4 with the Word joint- f{everally, is à Joint- 
ly. Popham 52. YO 

I ere a Man deviſes his Lands to his Children, A Deviſe to two e- 

to be equally divided between them by his Exe- <qually to be divided, 

cutors or his Feoftees, &c. There they are Joint- W 
Tenants until ſuch Divifion made; but where it is to two and the Heirs 


of their Bodies equally to be divided between them, by equal Portions; 
7Q and 


620 Devike. 
| and if one dies the other ſhall be his Heir; and afterwards one dies, 
they are Tenants in Common of an Eſtate · tail at the Commencement; 
Not a Divifion of the and although it is ſaid equally to be divided, it is 
Poſſeſſion but of che l. not intended a Diviſion of the Poſſeſſion, but of the 
tereſt. Intereſt and Title. Dal. 77. pl. 7. and 39. pl. 15. 
See Title Tenants in Common. 
A Deviſe to three, A Deviſe to three; and that the W ſhall A 
dal beerch Ger Hal be each other's Heir; they are all Joint-Tenants; 
is a Joint - Tenan cy. and ſo is the Meaning of the Will. Cya. El. 163. pl. 7. 
A Deviſe to his Ines, A Man had two Sons and two Daughters; and B 
when he had Sons and e his Lands to his Wife for Life, and after 
8758 how it all to his Iffues; and gave his Daughters 10. each 
at ſuch an Age; and that one ſhould not be Heir 
to the other's Legacy; 5 this was held to be a Deviſe 0 
N to the Sons only. Cro. El. 742. pl. 19. 
- A Deviſeof Lands for A Deviſe to A. B. of Lands Imperpetuum, the 2 


OE EO Deviſee ſhall have a Fee: Becauſe otherwiſe the 
5 Word Imperpetuum cannot be performed. Leilw. 
_ 43.5. 44. 4. 


An Adminiſtrator of a An Admibiſtrator of a Term, or an Executor. D 
Term cannot deviſe it, may in his Life-time ſell it, and the Sale ſhall be 
* — pf ron. But deviſe it he cannot; becauſe the Deviſe 

þ Ne Goth. not take Effect till his Death. 

How the Aſſent of the Ho the Aſſent of the Executor is to be to a E 
Deviſe of mult be 19.2 Deviſe of a Term. 1 Lev. 25. 2 Plow. 510. a. 

By the Aſſent of the Akter the Executor has aſſented to the firſt De- F 
Executor, the executo- Viſe, it lies not in the Power of the firſt Deviſee to 


: * ms cannot be bar- bar him who hath the future Deviſe. 8 Rep. 96. 4. 


An executory Deviſs An exdcutory Deviſe ſhall be allowed to take G 
2 a Term, how to take Place within the Compaſs of one Life, but not 

* | after a dying without Hue? Becauſe that would 

| make a Perpetuity. 1 Lev. 136. 

No executory Deviſe An Executory eviſe cannot be upon an Eſtate- H 
upon an Eſtate-Tail. Tail. Vaugh. 273, 

Where Lands are de- @UUhere * are deviſed to be ſold by Execu- ] 
Ele ro be fold by the tors, and the Money diſtributed to certain Uſes ; 
— Arie, it is not a Legacy to be ſued for in the Eccleſiaſti- 
where to be ſued for. cal Court, but only in Chancery. Hob. 265. 

A Deviſ to his five A Man had five Sons-in-Law ; and deviſed that K 
Sons-in-Law to ſell, one his Sons-in-Law ſhall fell his Lands; one of the 
dies Mg others fell; Sons-in-Law dies; the Survivors ſell; and ad judged 

| a good Sale becauſe he named them not by their pro- 
per Names. Cro. El. 26. he See Title Authority. 
A Deviſe . 3 qa 4 cp As his png Jr to L 
ay his Debts, provided that they, or any of them, 
_— a 7 ſell ; he 8 ſeveral ee two of 


good. 
tom ſell, "and held good. Mod. Caſes 463. 
Ne When 


Devile. 


A hen Lands are ſettled or given for Payment 


of Debts and Legacies; all the Debts upon Bonds 
and ſimple Contracts and Legacies - ſhall be paid in 
Proportion; but otherwiſe in caſe of Judgments 
and Debts which charge the Lands. Chanc. Rep. 32. 


BB . whether the Heir. ſhall be forc'd to ſell Lands, 


0 


D 


deviſed to be ſold after the Death of the Executor, 
when no Party is named to ſell. Chanc. Rep. from 
176 to 180. \ en. I 
. Where the Executor of an Executor was decreed 
to ſell. Chan. Rep. 180. Where Lands are devi- 
{ed to Executors to pay Debts. the Heir ſhall be 
compelled to join in the Sale. Bid. 262. 
Deviſe of Lands to be ſold, ' and ſays not b 
whom; the Heir muſt ſell. But a Deviſe of Lands 
to be ſold for Payment of Debts, and ſays not by 


whom, the Executor muſt ſell. 1 Lev. 304. 


E 


A Deviſe of a Term for Years to his Son, for 


all the Years to come after the Death of his Wife. 


This is a good Deviſe, and the Son ſhall not take 
as a Remainder, but by executory Deviſe. But this 
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Where Lands are gi- 
ven for the Payment of 


Debts and Legacies, in 
what Manner they ſhall 


Who ſhall ſel} where 
no Perſon is appointed 
to (ell... 


An Executor of an Exe- 
cutor decreed to ſel]. 


Where the Heir ſhall 
Join. 


Where it is for Pay- 
ment of Debts, Executor 
muſt ſell. 


Deviſe of a Remain- 
der of a Term is good 
by executory Deviſe, not 
as a Remainder, 


could not be by any Grant or Conveyance at the Common Law. 
8-Rep. 94. b. 95. 42. A Deviſe to his Son and the Heirs of his Body 
for. 500 Years, is not an Entail, but for Years. 10 Rep. 87. 4. Moore, 


Caſe 1067. 


F @ihere Goods themſelves are deviſed there can 


G A Deviſe of a Term to one and the Heirs Males 


be. no Remainder over; but there may be a Re- 


mainder where only the Uſe and Occupation of 


them are deviſed.. March 106. pl. 113. Chan. Rep. 


of his Body, is not an Entail; becauſe there can 
be no Entail of a Term, therefore the Term by 
ſuch Grant or Deviſe veſts wholly in the Donee or 
Deviſee, and he may bar his Iflue, and it ſhall not 
go to the Iſſue but to the Executors or Adminiſtra- 
tors of the Donee; but if the Remainder of ſuch 
Term be limited over, the particular Donee in Tail, 
or for Life, can't fell to the Prejudice of the Re- 
mainder ; but ſuch Remainder ſhall be reſerved by 
the Common Law. Moore, fol. 810. 


H hen the Wife dies, this veſts in the Son as an 


— 


[ 


executory Deviſe: As if he had deviſed, that after 
his Son had paid ſo much to his Executors; or that 
after the Death of B. A. ſhould have the Term, Gc. 
In theſe and ſuch like Caſes they are executory 
Deviſes. 8 Rep. 95. boa . 
Where a Term is deviſed to A. * Remain- 
der to B. this Remainder is good by Way of execu- 
tory Deviſe. March 136. See Moore, Caſe 1028. 


How a Remainder of 
Goods-may be deviſed. 


129, 130. 


There can be no En- 
tail of a Term. 


o ſhall diſpoſe of 
. 


But not to ſell to the 
Prejudice of him in Re- 
mainder. 


Where it veſts as an 
executory Deviſe, and 
when. 


What are executory 
Deviſes. 


Where a Deviſe of a 
Remainder of a Term is 
mu as an executory 

eviſe. 


A Pan 
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- A Deviſe of fo much 


of his Term as ſhall be 
Arrear at his Death. 


By the Deviſe of the 
whole Term the Intereſt 
is in the Deviſee. 

But if it had been to 


Devike. | 
A Ban may deviſe ſo much of his Term as ſhall A 
be in Arrear at his Death, but cannot grant it. Cyo. 
El. 9. 8 Rep. 95. a. 


By the Deviſe of the whole Term, the whole B 
Intereſt was in the Deviſee; and when it was in 
him it could not remain over: But if the Land had 


him for Life, and that if been deviſed to him for Life; and that if he died 


he died it ſhould remain 
over; there it is good, 


Leaſes paſs by a De- 
viſe of ona Bona. 
80 by a Deviſe of his 
perſonal Eſtate. 


' A Deviſe of all Eſtates 
Real and Perſonal, for 
Payment of Debts, is a 
Fee. | 

What ſhall be an exe- 
cutory Dev ile, 


Where upon a De- 
fault of Payment, a Le- 
gatee ſhall take by exe- 
cutory Deviſe. 


A Deviſe not good as 
a Remainder, but = 
by executory Deviſe. 


an executory 


it ſhould remain 'over, there it had been good. 
4 Leon. 390. See Moore, Caſe 1028, | 
By a Deviſe of omnia Bona, Leaſes ſhall paſs; for C 
Bona comprehends all Chattels. -Cro. EL 387. So 
alſo by the Deviſe of his Perſonal Eſtate, Chanc. 
Rep. 16. . «BG _ 
a Deviſe of all Eſtates, Real and Perſonal, for D 
the Payment of Debts and Legacies, is a Fee. 
Chanc. Rep. 196, 197, 262. 


A Deviſe ſhall never be conſtrued to be an exe- E 


cutory Deviſe, where it may be taken otherwiſe. 

A Deviſe, that if the Son and Heir pay not all F 
the Legacies, the Land ſhall go to the Legatees. 
This, upon Default of Payment, ſhall veſt in the 
Legatees. by executory Deviſe. Yaugh. 271. 

A Deviſe to A. and his Heirs, as long as B. hath G 
Heirs of his Body, the Remainder over; ſuch latter 
Deviſe is good, though not as a Remainder, yet as 


Deviſe; becauſe ſomewhat remained to be deviſed, 


when the Eſtate in Fee determined upon B. not having any Iſſue. 


Vaugh. 270. 


A Recovery will not 
deſtroy an executory 
Deviſe. 


A Deviſe of a Term 
in Tail ſhall go to the 
Executors. 


Eſtates by Implication 
may be by Will, not by 
Deed. 


A Deviſe to the Son 
after the Death of his 
Wife is a good Deviſe 


to the Wife by unplica- 
tion. | 
0 


A Contingent Remainder may be deſtroyed by H 
a Common Recovery, but an executory Deviſe can- 
not. See 2 Saund. 390. 2 Lev. 39. For a Recovery 
bars only where there is a Privity in Law, as he in 
Remainder or Reverſion. Carter 53. 

Ik a Term is deviſed to a Man, and the Heirs 1 


Male of his Body, his Heir Male ſhall not have it, 


but it ſhall go to his Executors. For a Term is but 
a Chattel, which cannot be entailed, and the De- 
viſee may diſpoſe of it as he pleaſes. 

Eſtates by Implication may be by Will, but K 
not by Deed. 2 Lev. 79. But when they are allow- 
ed in Wills, it is with due Reſtrictions; a neceſſa- 


2 is, That the Deviſee muſt have the 


ing deviſed, or none elſe can have it. Vaugb. 
261, 262, 263, & 

A Pan deviſed Goods to his Wife, and that L 
after her Deceaſe his Son and Heir ſhall have the 
Houſe where the Goods are, this is a good Deviſe 
of the Houſe to the Wife for Life by Implic tion; 
for the Son cannot have it, nor any Body eſſe du- 
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Devbiſe. 


ring the Wife's Liſe; he ſhe muſt have it. Vaugb. 
263. But it is not ſo in Caſe of a Deviſe of a Term, 
for the Deviſor cannot in his Life make an Eſtate 
for Life out of a Term. Moore, Caſe 871. 


A Equity will not make good a Deviſe of a Poſlibi- 


lity. 3 Lev. 427. 


B A Choſe in Aﬀton is not deviſeable. Cxo. Face 


371. pl. 5. 


An Advowlon in Fee is deviſeable. Cro. El. 359. 


pl. 19. 


D Ik upon Articles for a Purchaſe, the Purchaſor 


dies, and deviſes the Land before the Conveyance 
executed, the Land paſſeth in _— Chance. Rep. 39. 


E A Man deviſes 500 J. to his Daughter, if the 
. ſhall attain her Age of twenty-one Years. Now if 


ſhe dies before ſhe attain that Age, the Legacy is 
gone: But if the Deviſe had been to be paid her 
at her Age of twenty-one Years, then it is Debitum 
in preſenti ſolvendum in futuro, and her Admini- 
ſtrator ſhall have it if the dies before twenty-one. 


F 2 Pan deviſes to D. and his Heirs all his Lands 


in B. and elſewhere in Com. Kent. and afterwards 
buys more Land in B. and then D. dies in the De- 
viſor's Life-time, having Iſſue a Son. Then the De- 
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Not ſo in the Caſe of 
4 Deviſe of a Term. 


Equity will not hel 
Deviſe of a Poſſibility. r 


A Choſe in Action is 
not deviſeable. 


An Advowſon in Fee 
is deviſable. 

A Deviſe of Lands 
agreed to be purchaſed, 
before the Conveyance 
executed is good. 


A Deviſee of 5001. if 
ſhe attain twenty-one ; 
if ſhe dies before, the 


Legacy is gone. 


Where it is Debt um in 
preſenti ſolvendum in fu - 
turo, and her Admini- 
ſtrator ſhall have It. 


A Deviſe to a Man and 
his Heirs, Deviſee dies 
in the Life of the De- 
viſor. 


viſor dies. And held, that by the Death of D. in the Life of the De- 
viſor, the Deviſe became void. Alfo, that the after-bought Land 
ſhould not paſs in the Deviſe. Brett and Rigden. 1 Plow. from 342. 


to 345. See Carter*2, 3, 4. Davis and Kemp. 

A Man deviſes Lands to another and his Heirs, 
the Deviſee dies in the Life of the Deviſor, then 
the Deviſor dies, the Heir ſhall not take; for the 
Heirs are not named as Words of Purchaſe, but only 
to limit what Eſtate the Deviſee ſhould have ; for 


Where the Word Heirs 

is only to limit what 
Eſtate the Deviſce ſhall 
haves 


without the Word Heirs he could not have a Fee. 1 Co. 105. 4. The 
Will is void, for the Heir cannot be a Purchaſor, 1 Cy. 115. 6. 


H A Man deviſes to his Son R. in Tail, Remainder 


to his Son E. in Tail, Remainder to his eldeſt Son F. 
in Tail, Remainder to his own right Heirs; R. hath 
Iſſue a Son, and dies in the Deviſor's Life-time, 
then the Deviſor dies, and the firſt Queſtion was, 
Whether the Son of R. ſhould take as Deviſee, the 
Teſtator having declared verbally that he ſhould ? 
And as to this Point the Court was divided. Cro, 
Eliz. 422. pl. 20. 423. Tt As 
The other Point was; Admitting the Deviſe not 
to be good to the Son of R. whether the elder Son 
thould have it as long as any of the Iſſue of R. were 
living, or whether E. ſhould enter preſently, as in 
7 R 


Deviſee in Tail dies 
in the Life of the De- 
viſor. 


The Deviſor makes a 
new Declaration of his 
Intent. 


Whether the Heir at 
Law or Remainder Man 
ſhall have it during the 
Life of the firſt Tenant 
in Tail's Iſſue. 


his 
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Deviſe. 


his Remainder? And all the Judges agreed in this Point, that E. in 
Remainder ſhould have it; for the Deviſe to R. being void, it is the 
ſame Thing as if it had never been. Cro. El. 422. pl. 20. 423. 


No Allowance can be 
made for Maintenance 
where there is a Deviſe 
Over. 


A Legacy to an Infant, 
the Father receives it, 
and dies inſolvent, where 
it ſhall bind the Infant, 
and where not. 


A Deviſe of a Rent 
towards bringing up his 
Child to Learning, he 
ſhall have the Rent, tho? 
not ſo brought up. 


Where the Deviſe is, 
that the Wife ſhall take 


Profits, quouſque, Oc. and 
where it 3s that he de- 


viſed the Profits, quouſ- 
gue, Oc. 


Where a Legacy is given to a Child payable at A 
twenty, and if he dies before, then to another ; 
here the Child ſhall not be allowed any Mainte- 
nance becauſe of the Deviſe over; but if that had 
not been, they would. Chanc. Rep. 249. 

A Deviſe of a Legacy to an Infant at ten Years B 
old, which was then paid to the Father, who died 
inſolvent; and the Infant at Age ſued the Executor 
for the Legacy : Held at firſt a good Payment, but 
the Executor took a Bond to ſave him harmleſs, 
and then adjudged he ſhould repay it. Chanc. Rep. 
247. | | 2 
A an deviſes a Rent of 57. per Annum to his C 
younger Son towards his Education and bringing 
up in Learning; this Deviſe is not conditional, and 
though he be not brought up in Learning, he ſhall 
have the 51. per Annum. 2 Leon. Caſt 186. Note, 
It is towards his bringing up in Learning. 

A Man deviſes that his Wife ſhall take the Pro- D 
fits of the Eſtate given to his Son, until he come 
to twenty-one, to maintain and bring him up, and 
died; the Wife married, and died during the Son's 
Nonage : Adjudged that the ſecond Huſband ſhould 


not meddle; for nothing is deviſed to the Wife, but a Confidence 
which is determined by her Death; but if the Profits of the Lands had 


been deviſed to the 


ife until the Age of the Infant, to bring him 


up to twenty-one, that would have amounted to the Deviſe of the 


Land, and ſo a Chattel in the Wife. 


A Deviſe of the Pro- 
fits till a Child comes to 
twenty-one, is a Term, 
though the Child dies. 


A Deviſe of the Pro- 
fits gives Power to ſell. 


Authority to take the 
Profitsis a Deviſe of the 
Profits. 


A Deviſe of Lands for 
Payment of Debts and 
Legacies, Remainder 
over, is quaſia Term, but 
in a Deed it is a Free- 
hold, 


3 Leon. Caſe 118. 

A Deviſe of the Profits till a Child comes to E. 
twenty-one, is a good Deviſe of a Term, till the 
Child would have come to twenty-one, though he 
die before. Chanc. Rep. 114- 

A Deviſe of the Profits gives Power to ſell, but F 
it is otherwiſe where it is annual Profits. Chanc. 
Rep. 240. | 

An Authority to take the Profits is as much as a G 
Deviſe of the Profits which gives an Intereſt. Aleyn 45. 

Lands were deviſed to two Perſons to hold for H 
the Payment of the Legacies in a Will, and the 
Debts of the Teſtator, and afterwards to A. B. in 
Tail; here is no Freehold in the Deviſees, but only 
quaſi a Term for Years, for the Profits are not cer- 
tain, nor the Debts ; but in ſuch a Limitation in a 
Deed it is a conditional Freehold. Cro. El. 315. 
ph. 10. 330. pl. 5. : 

3 Where 


Debiſe. 625 


A There a Deviſe to an Infant en Ventre ſa mere is Deviſe to an Infant 
good, and where not. See 1 Leb. 802, en v6 ire ſe mere. 

B A Man deviſes all his Lands that he hath, or A Deviſe of all his 
ſhould have, at the Time of his Death: His after- Lands in P. and after- 
purchaſed Land ſhall not paſs by this Deviſe. 2 1 


Earle's Caſe, 4 Fac. 2. in B. R. 


C 4A Deviſe of Lands to two; one dies before the A Deviſe to two; one 
dies before the Deviſor, 


Teſtator, the Whole ſurvives. Show. Rep. 91. the Sevwives Sl” hoo 
the Whole. 


D A Man makes his Will, which is atteſted and A Will of Lands with 
ſubſcribed by two Witneſſes in the Teſtator's Pre- 72 Witneſſes; andafter 
ſence; afterwards he makes a Codicil, confirming 2 3 
this Will in ſeveral Particulars, and is atteſted and | 
ſubſcribed in the Teſtator's Preſence by two Witneſſes; one whereof | 
was a Witneſs to the Will. This is not a good Will, it not being at- | 
teſted and ſubſcribed by three Witneſſes. Show. Rep. 69. 88. 

E It the Father deviſes his Lands to J. S. during à Deuviſe in Truſt du- 
the Minority of his Son and Heir, in Truſt for his ting the Minority of his 
Heir, and for his Maintenance and Education until n, and for his Educa- 
he be of Age; this is no deviſing of the Cuſtody = 
within the Statute of 12 Car. 2. cap. 24. for he might 12 Car, 2. cap, 24. 
have done this before the Statute. Vaug h. 184. 

F A Man who had two Daughters deviſes to his A Deviſe to be diſtri- 
Wife to diſtribute amongſt his Children during her J**<d amongit his Chil- 
Widowhood, ſhe marries again, and gave the * 
whole to one Child; the other Child was relieved, Power is gone. 
becauſe her Power determined upon her Marriage. 

G A Pan deviſed to his Wife, in hopes that ſhe , A Deviſe to his Wife. 
would leave it to his Son; this is no Truſt for the ing he will teave ir 
Son. Chanc. Rep. 310. Truſt for the Son. 

H A Leaſe will paſs by the Deviſe of omnia Bona, By a Deviſe of omnia 
if there be not other Circumſtances to guide the Bona Leaſes pals. 
Intent of the Deviſor. Moore, Caſe 744. a 

1 A2 Pan ſeiſed in Fee leaſes for 10. per Ann. and A Deviſe e 

in his Will ſays, “ As to my Lands and Tenements, ag the Lad i 
I deviſe the Rent of 10/1. per Annum to A. B. for . 128 

R Life; with Remainder over: And adjudged, that 

A the Word Rent is not ſufficient by the Statute of 

F Wills to paſs the Land itſelf. Moore, Caſe 880. 

K The Act of 12 Car. 2. did not intend, that every How long an Heir 
Heir ſhould be in Cuſtody until Twenty-one: There- all be in Cuttody. 
fore he ſhall be in this Cuſtody but ſo long as his . 
Father appoints; and if he appoints no Time, there ;, ien no Time 

is no Cuſtody. Yaugh. 185. On 

L Ik the Father appoints the Cuſtody till twenty- How it is when the 
one, and if the Guardian dies before the Heir Guardian dies. 
comes to twenty-one; the Guardianſhip determines 
with the Death of the Guardian, and is a Condi- 


tion in Law. Vaug h. 185. 


A Deviſle 
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A Deviſe to a Corpo- 


ration, tho? miC-named, by the right Name, 


is good. 


Several Inſtances 
where the Deviſee ſhall 
have a Fee, though not 
expreſs'd ſo. 


or that J. S. ſhall do with the Lands at his Diſcretion; in all theſe 
Caſes the Deviſee hath a Fee. 


A Deviſe to A. in Fee, 
and afterwards, tis (aid, 
to B. for Life, how it is 
to be. 


To A. B. in Fee, and 
after ſaid to be to C. D. 
in Fee, how to be. 


ys Deviſc of all his 
Eſtate, a Fee paſſed. 


Lands deviſed for Pay- 
ment of Debts and Le- 
gacies; the Debts muſt 
be paid before Legacies, 
bur Debts upon ſimple 
Contracts include Debts. 
But where the Debts 
charge the Lands, Quære. 


A Deviſe of 2ol. per 
Annum ſhall be for Life. 


Deviſe of the Profits 
is a Deviſe of the Land. 


A Deviſe of a Houſe 
cum pertinentiis, Land in 
the Field will paſs. 


then they proved the Houſe to be Freehold, and the Land Copyhold ; 
then it would not paſs. Cyo. El. 704. pl. 24. 


A Deviſe of a Legacy 
upon Condition of mar- 


rying with Conſent, how 


to be. 


iſſuing out of Land 
and Title Marriage. 


3 


* 


s, it is not good at Common Law. 


Deviſe. 


A Depiſe to a N N though not exact. 
all be good. Dal. 78. pl. 8. 


A 


See Title Miſnoſiner. | 
A Man lays in his Will, I deviſe all my Lands B 
to the Diſcretion of my Father, or I will all m 
Lands ſhall be at the Diſpoſition of J. S. or J will 
my Lands to F. S. to give or fell at his Pleaſure, 


1 Leon. 156. Caſe 219. 

A Deviſe to F. S. in Fee, and afterwards it is C 
ſaid to J. M for Life: Both Parties ſhall ſtand, and 
in Conſtruction of Law the Deviſe to J. M. ſhall 
be firſt. Cro. Eliz. 9. pl. 2. 

So where the Deviſe is to J. S. in Fee, and af- D 
terwards it is ſaid in the fame Will to J. D. in 
Fee; this Deviſe is good to both as Tenants in com- 
mon or Joint-Tenants. Vid. 

A Pan ſeiſed in Fee deviſes all his Eſtate to a E 
Stranger; by this a Fee paſles. 3 Mod. 45, 46. See 
Style 281. 1 Roll. Abr. 834. pl. 14. 2 Lev. 91. 

4 Mod. 89, 90. Cro. Car. 447, 449. Hob. 2. 

A Deviſe of Lands for Payment of Debts and F 
Legacies, the Debts ſhall be paid before Legacies ; 
and Debts upon ſimple Contracts ſhall be paid equal- 
ly with Debts upon Specialties. But where there 
were ſuch Debts as charged the Lands, the Court 


would conſider. Chanc. Rep. 248, 249, 275. 


A Man deviſes 200. per Annum to be paid out of G 
the Profits of his Lands, and ſays not for how 
many Years; this ſhall be for Life. 1 Roll. Abr. 845. 
No 25. Co. Litt. 42. S. R. 84. 

A Deviſe of the Profits of the Lands is a Deviſe 
of the Land itſelf. 5 Mod. 63, 64. See 101, 102, 
103. but not where the Deviſe is of the annual 
Profits. 

A Deviſe of an Houſe with the Appurtenances, I 
and thereby the Land in the Field was claimed. 
Fenner Juſtice was of Opinion, that it would paſs; 


H 


Where a Deviſe is of 100 J. to a Daughter upon, 
Condition ſhe marries with the Conſent of A. B. 
This by the Spiritual Court is good, though ſhe 
marries without ſuch Conſent; but if it be to be 
See Poph. 58, 59. 


No 


5 Deviſe. 
A N Conſtruction or Implication is to be admit- 
ted againſt the exprefs Words of 4 Deviſe. Salk. 


226, 707. 


B And where a particular Eſtate is expreſly devi- 
ſed, a contrary Intent is not to be implie 1 om 


. 


: 9 - ” 1 


fubſequent Werde, lid 26% 

C ' Expreſſio eorum que tacite an. ſun nihil operatur 
(in mgroine) Salk. 3. „ 

D Che Teſtator's Intent is to be collected from the 
Words of the Will, and not from extrinſick Cir- 
curnſtances. Salk. 235 | 

E And Words in a Will that are good Senſe in 

_ themſelves, are not to be tranſpoſed. Did. 236. 

F And the legal Senſe of the Words is to be taken, 
if a contrary Senſe be not manifeſtly imply'd. 
Ibid. 238. 555 e ee 

G The Word granted in a Will hath been cons 
ſtrued as if it had been agreed to be granted. Bid. 
225. 

 H Note, Matter that cannot appear till found, 

- when found is not to be regarded in the Expoſition 
of Wills. Bid. 235. 

I hat Words in a Will give only an Eſtate for 
Life, and what a Fee without Heirs. Did. 

K The Words all my Eſtatg in a Will paſs both 
the Thing and all the Teſtator's Intereſt therein. 
TS. | 

L So give all my Eſtate, Right, Title, Intereſt 
in, &. and alſo the Houſe called, Gc. gives a 
Fee in the Houſe. Bid. 234. 

M So the Words whatever - J have not diſpoſed 

- of; will carry a Fee in a Will. Bid. 239. 

N So a Deviſe to A. for Life, and then to be 
at her Diſpoſal, ec. gives an Eſtate for Life with 
Power to diſpoſe in Fee. Bid. 

O See the Difference between a Power Appendant 
to the Eſtate, and where it is Collateral. Bid. 
240 

P Pet a Deviſe of all the Lands I ſhall have at my 
Deceaſe will not paſs Lands purchaſed after the 
Deviſe. Ibid. 237. 


Q But it ſeems otherwiſe in Deviſes of Chattels 


and Perſonal Eſtate. 1b:d. and 238. | 
R A Deviſe of a Term of Years to ſeveral ſucceſ- 
ſively for Life after all are dead, the Deviſor's 
Executor ſhall have the Reſidue. Vid. 231. 
8 ADevile to the firſt Son of 4. (A. having none 
at that 'I ime) is void. Salk. 229. 
78 


j C0 1 ſtruction or 


plication. 


222 
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1 
* 

4 . 
Im- 
#4 0 


Contrary Intent not 


to be implied. 


Teftator's Intent. 


Words in a Will. 


The like, 


3 


The like. 


Matter found by a 


Jury. 


Words in a Will, 


The like. 


What gives a Fee, 


The like. 


A Power to diſpoſe 


in Fee, 


Powers. 


Conſtruction of Words, 


The like. 


Where the Executor 


ſhall have the Reſidue. 


Void Devile. 


But 
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To an Infant in the 
Womb. as 


What a Deviſe of the 
Lands. ; 


Deviſe of a Term. 


Tenancy in Common. 


Contin t Remain- 
der. * 


When the Remainde? 


veſts. 


Contingent Remain- 


Poſſibility of Rever- 


ter. 


Eftate Tail. 


Where a guod Devi 
of a Reverſion. 


Executory Deviſe. 


The like. 
The like. 


How the Deviſee ſhall 
Ke. 


Devite. 

But a Deviſe to an Infant in Ventre ſa Mere is A 

becauſe ** Salk. 230. 1 
Devile of the Rents and Profits of Lands to A. 
to be paid by the Executors, is a Deviſe of the 
Lands to 4. Ibid. 2288. Nr 

Limitation of a Term to A. and the Heirs of C 
his Body; and if he dies ſen; Iſſue, living B. then 
to B. is good. Ibid. 227. de 

Deviſe to A. B. and their Heirs, and the longer D 
Liver of them, equally to be divided between them, 
and their Heirs makes a Tenancy in Common. 
Ibid. 206, 391. os PEE 

A Contingent Remainder muſt veſt during the E 
particular Eſtate, or eo inſtante that it determines. 
Ibid. 228, 238. 

A Deviſe to 4. for fifty Years, if he ſo long F 
live, Remainder to the Heirs Male of 4. Re- 
mainder to B. the laſt Remainder takes Effe& pre- 
ſently, becauſe the firſt Remainder was void. Bid. 
226. | Se | 
A Deviſe to A. for Life, and if he have Iſſue G 
Male, then to ſuch Iſſue Male and his Heirs, and 
if he die without Iſſue Male, to B. and his Heirs ; 
A. has but an Eſtate, for Life and both Remainders 
are contingent. 2 Salk. 224. | 

Note, There may be a Poſſibility of Reverter, H 


| where no Remainder can be limited. Salk. 231. 


A Deviſe by the Father to the Son and his Heirs I 
for ever, and for Want of ſuch Heirs, then to the 
right Heirs of the Father, is an Eſtate Tail in the 
Son. bid. 233. | is 

A. having a Remainder in Tail with a Reverfion K 
in Fee, deviſes to one Son in Tail, Remainder to 
the other in Fee, is good, becauſe it alters the Te- 
nure. bid. 

Deviſe to A. if B. a Stranger dies without Iſſue, L 
is an executory Deviſe. Bid. 

See che three Kinds of executory Eſtates, and M 
within what Time an executory Eſtate ought to 
ariſe. Salk. 229. 

A Limitation per verba de preſenti will not N 
make an executory Deviſe; aliter, if per verbæ de 


futuro. Ibid. 226. | 


A. having two Daughters, one has a Son and O 
dies; A. deviſes Lands to the Son, he takes by 
the Deviſe, and not by Diſcent. id. 242. 


4 - One 


Deviſe. 


A Dne deviſes Lands, and the Jury find that he 


afterwards made another Will ; but are ignorant 
of its Contents. Quere, Whether this be a Re- 
vocation or not. --Comber. 90; 91, ec. 

B 4 ill is with two Witneſſes thereto, and ano- 
ther Witneſs to a Covenant which recites and con- 
firms the Will, are not three Witneſſes within the 


. 


Statute, Bid. 17 . Fer ern 
C A Deviſe ſhall be taken according to the Intent 

of the Teſtator and Common Parlance. id. 252. 
D A Deviſe of the Rents and Profits to a Feme- 

Covert to be paid to her w his Executors, is a De- 
/ Mont the to the CL 


* ” — 


them, equally to be divided, makes them Tenan 
in Common. id. 256, 257. N 
F A Deviſe to 4. B. and C in Fee, provided, that 
M any of them die under Age, or unmarried, then 
is Part or Share to be divided among the Survivors, 
each is a Tenant in Common of his Part for Life 


only., Bid. 201. 

G A Dewile to 4. for Life, Remainder to the Heirs 
Male of B. now living, of ſuch other Heirs Male 
or Female as he have at the Time of his 
Death; the Son born at the Time of the Deviſe, 
ſhall take an Eſtate Tail by Purchaſe. Bid. 153, + 

H A Deviſe of a Term to A. and the Heirs Male 
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What a Reverfion. 


„ a=; 4 -- as 44 


Who are Witneſſes 
within the Statute. 


Conſtruction of a De- 
viſe. 


What goes tothe Exe- 
cutors by Implication. 


375. 12235 = = e — 
E. 42 Deviſe to A. and B. aid the Survivor of What makes Tenan- 


ey in Common. 


The like. 


Who ſhall take an E. 
ſtate Tail by Purchaſe. 


Where 2 good Devilg 


of his Body, and if he die without Iflue (living B.) of Remainder. 


then to C. is a good Deviſe to C. in Remainder. 
"I = Executory Deviſe ht to be 

I To make it an He it t to 
limited; iſt, On an Eſtate in Fee; nd oy, Up- 
on ſome Condition. Thid. 252. 

K Note alſo, where a Remaindet may depend up- 
on it, it cannot be an Executory Deviſe. Bid. 
L An Executory Deviſe to the Heirs of a Man's 

Body is ill, if it be in futuro, but good in preſenti. 
er. 254. 
M And Note, there cannot be two Executory De- 
viſes, i. e. one to take Place ſubſequent to the o- 
ther. Bid. 


Executory Deviſe , 


The like. 


The like, 


The like. 
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Dilapidations, 0 Aapldatians are where | an Incumbent A 


ſuffers the Parſonage-Houle, o2 Aica⸗ 
. rage-Houſe, oꝛ Barns, &c. to fall dawn, 
an be in Decay, foz Want of neceſſary 
C „ :-- vi 85 7 77 
Where Dilapidarions = UUlhere it is ſaid, That Dilapidations are ſuable 3; 
muſt be ſued for. for only in the Eccleſiaſtical Court, that is to be 


intended where the Suit is grounded upon the Ca- 
non Law: For an Action of the Caſe might have been brought at the 
Common Law by the Succeſſor, againſt the Executors or Adminiſtra- 
tors of the Dilapidator, and Damages recovered. See Parſon's un- 
13 Eliz, cap, ro. Je/10r 97, 25 and Clergyman s Law 311. See the 
14 Eliz, cap. 11. Statute of 13 Eliz. cap. 10. and 14 Eliz. caps 11. 
Where the Aftion lies If 2 Parſon ſuffers Dilapidations, and after- (; 
int the Dilapidator Wards takes another Benefice, whereby his former 
y his Succeſſor. Benefice becomes void; his Succeſſor may have an 
Action againſt him, and declare, That by the Cuſtom of the Realm he 
ought to pay him Tantas denariorum ſummas quantas ſufficiunt ad Re- 
parandum, &c. 3 Lev. 268. which ſee. But at firſt, the Court doubt- 
ed of it; and I have known it attempted, but never prevailed in, until 
that Caſe of a > £7 Z | , Lo glia th 
raudulent Deeds made piritual Ferions to 
Ae er or defeat their Succeſſors of Land? for Dilapidations, ” 
Dilapidations, void. {hall be void. 13 Elz. cap. 10. | 
13 Eliz, cap. 10. BEES) bs | 
Where an Action on the Caſe was brought by a Vicar againſt his E 
Predeceflor for Dilapidations, and held good. Carthew 224. 
Tho' by Cuſtom of a particular Church no one Houſe is aſcertained F 
to any particular Prebend, or be Parcel of the Prebendary ; yet when 
the Biſhop does aſſign it, then it is Part of the Prebendary, and ſhall be 
liable to a Suit for Dilapidations. Skinner 121. 


Certiozari. 


Erroꝛ. 


Uariance. 


Diſability. 
4 


( 631) 


Diſability. - 


See Abatement. 


A Jſabflity is where a Man by any AX 02 D 

D Thing done by himſelf o2 his Anceſto, OY On 
02 fo2 02 by any other Cauſe, is diſabled 

02 made incapable to inherit; oz to take Benefit oꝛ Advantage of 


a Thing, which otherwiſe he might have had oz done. 


B Some Diſabilities are by the Common Law, and 3 | 
ſome by Statutes. By the Sas Law, Infancy, . Low. 8 
Ideocy, Non- ſane Memory, Coverture, & c. 11 Rep. 

77. to 

C Ok theſe, ſome are abſolute, as Infants, who As to Infancy. 
cannot do any Act that will bind, but may in Time 
be avoided. Ibid. 

Some are ſecundum quid & non ſimpliciter : And Asto Ideots, Non con- 
therefore if an Ideot, Non Compos, or Feme-Covert, 2%, Feme-Coverts. 
make any Conveyance, except it be by Fine or Re- 


covery, it is avoidable. II Rep. 77. 4. 


E So a Biſhop without Dean and Chapter; Par- So of Biſhops, Parſons, 
ſon or Vicar, without the Patron and Ordinary ; Vicars, Prebendaries, Oc. 


2 without the Biſhop, Dean and Chap- 
ter, &c. have Power to diſpoſe of their own Poſſeſſions during their 


Incumbency, but not to prejudice their Succeſſors. 
Diſabilities by Act of — as Maſters Maſters and Fellows 
and Fellows of Colleges, by 13 Eliz. and now 3 
Archbiſhops and Biſhops, by 1 Fac. I. cap. 3. All y 
which are diſabled to L any Thing to the Prejudice 3 1 
of their Succeſſors. 11 Rep. 77. 4. EY ns i 
G There he who is to perform a Condition may be diſabled, where 


not. 3 Salk. 97. 
H There one may or may not plead Diſability in himſelf. Skinner 


576. 


Diſceit. 
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Bitteit. 


Itteit is where a Diſceit is done by one A 
Man to another, in not perkozming of 
his Bargain oz Pꝛomiſe; oz not ſelling 
_ of good Commodities, oz putting of 


Diſceit, what. 


- 


any Cheat upon the Buyer. 


The Puniſhment of By a Statute made 33 H. 8. cap. 1. It is enact- B 
deceiving by kale ner ed, That if any Perſon doth falſſy and deceitfully 
e e get into his Hands or Poſſeſſion any Money, Goods, 

33 Y, 8. cap, 1. Jewels, or other Things of any other Perſon by 
Colour of any falſe Token or counterfeit Letter made in another Man's 
Name, and ſhall be thereof convicted by Witneſſes before Juſtices of 
Aſſize in their Circuits, or before Juſtices of the Peace at the Seſſions, 
or by Action in any of the King's Courts, ſhall be puniſhed by Impri- 
ſonment, Pillory, or any corporal Puniſhment, except Death. Sect. 2. 

W Saad The Action of the Party deceived for the ſame C 
may have his Action. Things which he was deceived of, as if this Act 

had never been made. Se. 4. 

The | Sciens] need not Nn an Action of Diſceit, the Sciens need not to D 
be proved at the Trial, be proved at the Trial: Becauſe it ſhall be preſumed 
in an Action of Pilceit. that the Party knew whether the Wares were good 

or bad. Trin. 34 Car. 2. Rot. 802. B. R. 

Diverſity between an Ik I have any Commodity (as Victuals, ec.) that E 
Aihrmation and a War- js corrupt, and I knowing of it to be fo, {ell it for 
TY good, an Action lies for this Diſceit : But tho? it 
be corrupted, if I know it not, tho' I affirm it to be good, yet no 


Action lies, unleſs I warrant it. So note a Difference between an Affir- 


mation and a Warranty. Cyo. Fac. 469. New Dyer 75. in Margine. 

* The Plaintiff declares upon an Emiſſer of an F 

Hogſhead of Ale, Et in Cons inde adtunc & ibidem, 

he warranted it to be good, whereas it was not. 

See Poſtea in this Ti- Tt was moved in Arreſt of Judgment, That it ſhould 

have been Warrantizando vendidit; and not as it is 

here laid, that in Con/ideratione inde warrantigavit, 

which ſhall be intended to be ſome Time after the 

* Tt is a general Rule, Sale, whereas it ought always to be Part of the 

That the Warranty muſt Contract. * Curia: It ſhall be intended that the 

be made at the Time of Warranty was at the Time of the Sale, eſpecially 
the Sale. Cro. Fac. 196, bei fi Verdict 
eing after a Verdict. 

2 


Hou the Action to be 
laid on a Warranty. 


197. Bridgm. 127. 
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Diſtent. 


A Falſo &. fraudulenter vendidit, after a Verdict, 


imports, That it was ſcienter, and ſupplies the Want 
thereof. Style 310. 3 Leb. 807. 1 Sid. 416. 


ſo. 
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Where fal/o £3 frandu- 
lenter ſupplies ſcienter. 


B A Pan poſſeſſed of Goods ſells them as his own, which were not 


n Action lies for this Diſceit without Warranty, or alledging 


that he knew them not to be his. Show. Rep. 68. See Cro. Fac. 474. 


I. 6. and 197. and Cro. El. 44. 


WU 2 A Han ſells Lands whereof another is poſſeſſed, 


or an Horſe in another's Poſſeſſion ; unleſs there be 


a Covenant or Warranty for the Enjoyment, it is 


at the Peril of the Buyer. Cro. Fac. 197. 


D Cale, for that the Defendant ſuch a Day, &c. 


falſo & deceptive ſold him ſuch a Day one hundred 
Sheep, affirming that 4 were his own Sheep, 1b; 
revera they were the Sheep of J. & and after a 
Verdict, moved, that he had not ſhewn, that he 
had any Damages, or that J. S. had retaken or 
ſued him for them: Sed non allocatur; for the Sale 
of the Goods, affirming them to be his, but know- 
ing them to be a Stranger's, is the Offence and 
Cauſe of Action. Cro. Fac. 474. pl. 6. 
Cloth, which 
the Buyers upon Sight of the Mark would buy 
without ſearching it ; another who made ill Cloth, 
ut his Mark upon it without his Privity ; he who 
ght the Cloth brought an Action for this Diſ- 
ceit ; and adjudged maintainable. Cro. Fac. 471. 


F Ik a Man ſells me an Horſe without warranting 


of him to be found ; if he be diſtempered in his 
Body, yet no Action lies againſt him. Bridgm. 127. 
F. N. B. 94. C. 
Man ſells a Mare, adiunc & ibidem ſciens her 
to be lame with Spavins, Splints, &c. & ad labo- 
randum impotentem, equam pred. ſanam & abſque 
aliqua infirmitate warrantizavit, & eand. equam 
red, die anno apud „c. eidem 
quer. falſo & fraudulenter adtunc & ibidem vendi- 


Where a Man ſells 
what he is not poſſeſſed 
of without a Warranty, 
it is at the Peril of the 
Buyer. 


Caſ: lies for ſelling of 

affirming they 

were his own, where 
they were not. 


Altho' not laid that 
he had not any Damage, 
nor that J. S. had re- 
taken them. 


Diſceit lies for putting 
the Mark of a Man who 
uſed to make goodCloth, 
upon bad Cloth. 


A diſeaſcd Horſe iz 
fold without Warranty, 
no Action lizs. 


A Man ſells a Mare, 
and warrants her, when 
ſhe had ſeveral Infirmi- 
ties upon her. 


It was not ſaid War- 
rantizarndo vendidit. 


dit & fic Def. fallaciter decepit the Plaintiff: And moved, that he hath 
not ſaid warranrigando vendidit; for the Warranty may be at one 
Time, and the Sale at another, altho* both in one Day. Cro. Fac. 630. 


pl. 3. Raſt. 9. Oli Entr. 19. 4. | 


H A Uintner ſells Wines as ſound, and not corrupt 


(knowing them to be corrupt) without any expreſs 
Warranty; an Action of Diſceit lies againſt him; 
for this is a Warramy in Law. MKeilw. 91. 9 H. 6. 


53. 6. 


Where it lies upon a 
Warranty in Law. 


. Caſe lies for improvide 
driving of his Horſes 
over the Plaintiff, with- 
out the Word ſciens. 


Declaration naught, 
without Warrantizando 


vendidit. 


here the Plaintiff declares, that improuide &. A 
incaute abſque conſideratione ineptitudinis- bci, he 
drove his Horſes over the Plaintiff, tho not ſaid 
ſciens that they were unruly; yet an Action lies. 
2 Lev. 172. WE 317 £ 8 

The Plaintiff declared, That the Defendant bar- B 
gained with the Plaintiff to ſell him a Mare, and 
adtunc & ibidem ſciens the Mare to be lame, Equam 


pred ſanam &. abſque aliqua infirmitate warrantizavit, & equam præd 


eidem nog > & fraudulenter adtunc & ibidem vendidit & ſic ipſum 
fallaciter decepit; and after Verdict, moved to be naught : Becauſe 
not {aid, warrantizando vendidit. And the Sale may be at one Time, 
and the Warranty at another : And Judgment ſtayed. See Cro. Fac. 


630, 631. 


Where the Action lies 
againſt the Maſter, and 
where not. 


13. b6, But if the 


Jf my Servant ſells an unſound Horſe, or other C 
Goods, in a Fair to a Man, no Action lies againſt 
the Maſter for it ; for he did not command the 
Servant to ſell it to any particular Perſon. 9 H. 6. 
Servant, by his Maſter's Order, ſells an unſound 


Horſe to any particular Perſon, there an Action lies againſt the Maſter. 
Danv. 184. Cro. Fac. 411. | 


Where it lies againſt 
the Maſter. 


On the Sale of an 
Horſe. 


What makes a War- 
ranty. 


What not. 
What not. 
Affirmance of Rent. 


For a Fine in antient 
Demeſne. 


12 


Ik a Vintner's Servant ſells corrupt Wine, the D 
Action lies againſt the Maſter, tho? he did not or- 
der the Servant to ſell it to any particular Perſon. 


It was held to lie on a Warranty of a Horſe E 


to be ſound that wants an Eye; but note, it was 
after a Verdict, c. Salk. 210. 

Ulhere the Seller has the Poſſeſſion of Chattels F 
the bare affirming them to be his makes a Warran- 
ty. Bid. 

Aliter where he has not the Poſſeſſion, for there G 


is no Room to queſtion his Title, and Caveat Emptor. 
Salk. 211. 


But ſuch Affirmance is no Warranty in Sale of H 
Lands, whether the Seller be in or out of Poſſeſ- 
ſion. Ibid. 

An Action of Diſceit lies for affirming to a Pur- 1 
chaſor, that the Rent is more than it is. Did. 

Diſceit for a Fine levied of Antient Demeſne R 
lies againſt the Heirs of the Conuzor and Conuzee 
after five Years, becauſe it was merely void. 2 Salk. 
210. 


Diſcent. 


Diltent. 


Attainder. 
Se I plea and Pleadings, 


Diſcent is either Lineal o2 Collateral; 1 Lineal 
Lineal is where a Diſcent is conveyed wm 

in the ſame Line of the whole Blood; 

as O2andfather, Father, Son, Son's 1 
Son, and ſo downward, Collateral is from another Bꝛanch from 
the whole Blood; as G2zandfather's Bzother, Father's Brother, 
and ſo downward. 


B A Man can have Lands no other ways than b A Man cannot have 
Diſco or Purchaſe. 3 5 r 

C The moſt worthy of Blood ſhall inherit; as fn. nog or 
where a Man hath three or more Sons, and the middle Rida null worthy of 
Son purchaſeth Lands in Fee-fimple, and dies with- | 
out Iſſue, this Eſtate ſhall go to his elder Brother and his Heirs ; ſo alſo 
if the youngeſt Brother, purchaſeth Lands, ec. and dies without Iſſue, 
his 8 ſhall go bo Ar rage and his Heirs. Lit. Sect. 5. 

D No Man can raiſe a Fee-fimple to his own right = 
Heirs, by the Name of Heirs, as a 8 2 Fee dart be Hiekes 
neither by Conveyance of Land, nor by Uſe, nor 
by Deviſe ; nay, a Deviſe to a Man that is next Heir, and his Heirs, 
is void; becauſe in all theſe Caſes the Heirs ſhall take by Diſcent: 
For fortior & potentior eſt diſpoſitio legis quam hominis. See Counden 
and Clerk's Caſe, Hob. 30. | 

E It is a Maxim in Law, That a Man who claims 1 
as Heir in Fee- ſimple to any Man by Diſcent, muſt in Fee-fimple muft hake 

make himſelf Heir to him that was laſt ſeiſed of himſelf Heir io him who 
the actual Freehold and Inheritance. Co. Lit. 11. B. is laſt fried. 

F here Dying ſeiſed, and not the Diſcent, ſhall where the Dying £3- 
be traverſed ; and where the Diſcent and not the ſed and not the Diſcent, 


Dying ſeiſed ſhall be traverſed, ſee in Title Tra- 2 1 traverſed, and 


verſe. 
G The common Learning is, that the Dying ſeiſed, The Dying ſeiſed and 
and not the Diſcent, is traverſable. Dyer 366. pl. _— iſcent, is tra- 
6. Cra. Eliz. 378. and Meering's Caſe cited there, © 
Ul. 14 H. 8. Rot. 514. 
es 2 By 


636 


Where the Diſcent is 
traverſable. 


What the Diſcents are 


By Periam juſtice. The Diſcent in any Caſe is A 


not traverſable, but where both Parties claim by 
the fame Perſon. a 


—— “ — — - 


Diſcents which take away Entries are where the B 


which take auaꝝ Entries. Diſcent is in Fee or in Fee- tail; (viz. the Party muſ? 


Diſcents in Fee-ſimple 
taken away. 


die ſeiſed in his Demeſne as of Fee or Fee-tail) Diſ- 
cents in Fee which toll Entries are where a Man 
ſeiſed of Lands is diffeifed, and the Diſſeiſor hath 


Iſſue and dies ſeiſed, the Lands by Courſe of Law diſcend upon the 
Iſſue of the Diſſeiſor as Heir to him; ſo that the Diſſeiſee is put to 


The Diſſeiſee's Remedy. 


Diſcents in Tail which 
toll Entries. 


bring his Writ of Entry ſur Diſſeiſin againſt the 
Heir of the Difleifor for the Recovery of his Land. 
Litt. Sect. 386, 387. | 

Diſcents in Tail which toll Entries are where a C 
Man is diffeiſed, and the Diſſeiſor gives the Land to 
another in Tail, the Tenant in Tail hath Iſſue, and 


dies ſeiſed, then the Iſſue enters; this takes 5 15 Entry of the Diſ- 


ſeiſee, and he is put to his Writ of Entry ſi 


A Diſcent upon a 
Condition broken, or a 
Limitation upon a De- 
viſe ſhall not toll an 


Emry. 
Where a Man hath 


Land by Purchaſe, and 
Ges without Iſſue, who 


ſhall inherit. 
The Son es 
Lands and dies without 


Iſſue, the Uacle and not 
his Father ſhall be his 


Heir. 


But after the Death of 
the Uncle without Iſſue, 
the Father ſhall have it. 


Three Brothers, and 
the middle Brother pur- 
chaſes, and dies without 
Iſſue, the elder Brother 
ſhall have it. 


So allv where the 
younger Brother dies 
without Iſſue. 
Only the whole Bl 


and not the half 
thall inherit Fee-ſunple 


by Diſcent. 


A next Couſin fhall 
have it. 


al pe Lit. Fob 386. 5 
No Diſcent upon a Deviſe upon a Limitation, 
or upon a Condition broken, can take away an En- 
try. Cro. El. 919, 920. pl. 14. 


If a Man purchaſes Lands in Fee-fimple, and E 
dies without Iſſue, his next Coufin Collateral of 
the whole Blood ſhall inherit, how far ſoever he 
be from him in the Degree. Litt. Sed, 2. 

Mhere there is Father and Son, and the Father F 
hath a Brother, the Son purchaſes Lands in Fee, 
and dies without Iſſue, living his Father, the Un- 
cle ſhall be his Heir, and not his Father, becauſe 
Inheritances do lineally diſcend, but not aſcend, 
But if in this Cafe the Son die without Iflue, G 
and his Uncle enters, and dies without Iſſue, there 
the Father ſhall have the Land as Heir to the Un- 
cle, not as Heir to the Son. Litt. Sect. 3. 

Ik there be three Brethren, and the middle Bro- H 
ther purchaſes Lands in Fee, and dies without Iſſue, 
the elder, and not the younger, ſhall have the Land 


ur Di 


by Diſcent. Litt. Seft. 5. 
So if the youngeſt purchaſes Lands in Fee, and 1 
dies without Iſſue, the eldeſt ſhall have it, as being 


more worthy of Blood. id. 

None ſhall be Heir of Fee-fimple Lands by Diſ- K 
cent, but one of the whole Blood; for if a Man 
hath two Sons by divers Venters, and the eldeſt 
purchafes Lands in Fee, and dies without Iſſue, the 

unger Brother ſhall not have the Land, but the 

ncle of the elder Brother, or ſome other his next 
Couſin. Litt. Set. 6. 
3 Where 


8 
Heir to her Brother, yet the 


2s Son is Heir to his Father; but 
if the elder Son doth not enter after the Death of his Father, but dies 


before y, there the younger {hall have it as Heir to his Father; 
but where the elder Son enters after his Father's Death, and hath Poſ- 


fon, the Siſter ſhall have the Land, becaufe of the Maxim, Poſſeſſio 


Fatris in feodo ſimplici facit ſororem eſſe beredem. Litt. Sect. 8. 


WM two Brothers by ſeveral Venters, and the 

- cider Ges in Fee, dies e and his Un- 

cle enters, and dies without Iſſue, the younger 

is Heir to the Uncle; for he is of the whole Blood 

to him, though dut of the half Blood to his elder 
Brother. Ibid. 


D A Wan ſeiſed in Fee in his own and alſo of his 
Wife's Right, they have Iſſue a Daughter, the Wife 
dies, nl by 2 i 


Wife he hath a Son, and 
the Daughter ſhall inherit the Mother's Land, and 
the Son the Father's. Noy 168. 

E A Pan ſeiſed in Fee hath a Daughter, and takes 
2 Wife ſeiſed in Fee alſo, by whom he hath ano- 
ther Daughter ; they ſhall both inherit the Father's 
Land, but the laſt hter only her Mother's. I. 

F There is a Difference between Diſcents from 
Father and Mother to their Children, and between 
Brothers and Siſters ; for it ſufficeth for the Son or 
Daughter to be of the Blood either of the Father 


they cannot inherit one the other. Næy 168. 
G @TAhere Lands diſcend to the Son the Fa- 
ther, and he enters and dies ſeiſed without Iſſue, 
this Land ſhall diſcend to the Heirs of the Part of 
the Father; and if there be no Heirs of the Part of 
the Father, the Lands ſhall eſcheat: So likewiſe it 
is where Lands diſcend to the Heir on the Part of 
the Mother. Co. Litt. 13. a. Litt. Se. 4. 
H But in Caſe of a Purchaſe it is otherwiſe : For 
if the Son purchaſe Lands, and die without Iſſue, 
the Heirs of t the Father's Part, if any, ſhall have 


dies, iaberir 


or Mother, viz. to which of them have Inheritance ; 
and Siſters muſt of Neceſſity be of the ſame Father and Mother, elſe 


- his 
Uncle enters, and dies 
without Iſſue, the young- 
eſt half Brother ſhall be 
Heir to his Uncle. Lit. 
Set. 8. 


A Man hath Iſſue 2 
Son and Daughter 2 
— the Jon I 

Father's 
Land, and rhe Daughter 
the Mother's. 


A e * 
Daughters 2 Wi 
ſed in Fee, how to be. 


Diverſity in caſe of 
DiſcentsbetweenParents 
thers and Siſters. 


but the Brothers 


Where the Lands ſhall 
diſcend to the Heirs of 
the Part of the Father, 
and if no Heirs, eſchrat. 


So likewiſe in caſe of 2 
Diſcent on the Part of 
the Mother. 


In caſe of a Purahaſ: 
it ĩs otherwiſe. 


it: 
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it: But if none, then the Heirs of the Moth 


Dirtent. 


Cale of Cleer and Brook, 2 Plow. 446, Oc. Litt. Sæct. 4. 


Where the Heir ſhall 
take a Reverſion in Fee 
upon an Eſtate-Tail, as 
a Reverſion, and not as 
a Remainder: Sothat he 
ſhall rake by Diſcent, and 
not by Purchaſe. 


Where the Heir ſhall 


take by Purchaſe. 


How a Man may take 
by Diſcent, and how by 


Purchaſe. 


Where the Limitation 
is by way of Remainder 
to the Heir Female, and 
where it is tO take by 
Diſcent. | 


Gift in Tail had 


G1andfather, Father, and Son: The Grandfather A 
levies a Fine to the Uſe of himſelf for Life, and 
after to the Uſe of his Son in Tail; and after to 
the Uſe of his right Heirs. The Grandfather: has 
a Fee expectant upon the Eſtate Tail as a Rever- 
ſion, and not as a Remainder : So that the right 
Heir ſhall take it as Heir by Diſcent, and not take 
it as a Remainder by Purchaſe. 2 Rep. 91.6. 

That which originally veſts in the Heir, and B 
was not in the Anceſtor, veſts in the Heir by Pur- 
chaſe. 1 Rep. 95. 4. | | 

No Perſon can take as Heir by Purchaſe, who is C 
not a right Heir; nor by Diſcent, where the Eſtate 
never executed in the Anceſtor. 2 Lev. 79. | 
A Man makes a Leaſe for Life, the Remainder to D 
the right Heirs Females of the Body of J. & and 
J. S. hath Iſſue a Son and Daughter, and dies, 
the Daughter ſhall not take the Remainder; for ſhe 
is not Heir Female to take by Purchaſe: But if a 


been made to J. & and the Heirs Females of his 


Body, and J. & dies, having Ifſue a Son and a Daughter, the Daugh- 


ter ſhould have the Land by 


The right Heir in a 
Purchaſe ought to be the 
very right Heir. 


Where the Word Heirs 
areWordsof Limitation, 
and not of Purchaſe. 


iſcent. 1 C. 103. 2. 
In a Purchaſe the Heir Male or Female of the E, 
Body ought to be right Heir de facto. Bid. 


When the Anceſtor by any Conveyance takes an F 
Eſtate of Freehold, and in the ſame Conveyance 
an Eſtate is limited either mediately or immedi- 
ately to his Heirs in Fee or Tail, the Heirs are 
Words of Limitation of the Eſtate, and not Words 


of Purchaſe. 1 C9. 104. 4. 


Diſcent as Heir, with- 
out ſaying how. 


How Children ſhall 
inherit their Anceſtors 
in the right Line. 


How in the Collateral 
Line. | 


What interrupts the 
Courſe of Diſcent, in 
the Caſe of Aliens, 


| To a Man and the 
Heirs of his Body. 


Diſcent as Heir, without 1 how, is good G 
upon a general Demurrer, being only Form. 


I Lev. 190. 


Childzen ſhall inherit their Anceſtors Eſtates in H 
the right aſcending Line, and are not inherited by 
them. YVaugh. 2 


Jn the Collateral Lines of Uncle and Nephew, I 


the Uncle as well inherits the. Nephew, as the 
Nephew the Uncle. 16:4. | 

In the Cafe of Aliens, nothing interrupts the K 
common Courſe of Diſcents, but Defectus Nationis. 
Vaugh. 268. . 
I a Gift be made to a Man and the Heirs of L 
his wan | and he hath Iſſue a Son and a Daughter 
by one Venter, and a Son by another Venter; the 

3 Father 


er's Part. Bid. So is the 
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wen, 639 

Father 18 ſod he cleft Son. enters and dies the "IND ; 

ungeſt Son ſhall inherit per fofmam Don, for he inherit 
Am as Heir of the Body of the Doniee, RE Of b Dani, 4 
generally, as Heir of the Brother. And this is the | 
Reaſon of the Rule, Quod poſſaſſio Fratris in feodo Poleſſio Fratris. 
ſmplici*, facit Sororem eſſe heredem : By this Rule * Note In feode fimplic? 
the Brother ought to be in actual Poſſeſſion of the 
Fee- ſimple, either by his ownAﬀ, or the actual Actual Poemon- 
Poſſeſſion of another: As if it were leaſed for 
Years, the Poſleſſion of the Leſſee veſts the actual Fee and Freehold in 


the elder Brother; and the Siſter erat oc as Heir to her Brother 


who was laſt ſeized : But of a Reverſipn or a Re- | | 
mainder expectant upon an Eſtate for Lives, or in be, in cafe of a ere? 
Tail, there he who claims the Reverſion as Heir, ſion or Remainder. 
ought to make himſelf Heir to him who made the 

Gift, or Leaſe of the Reverſion, or Remainder deſcended upon him: 
Or if a Man purchaſe ſuch Reverſion or Remainder, he who claims as 
Heir, ought to make himſelf Hejr to the firſt Purchaſor. 3 Rep. 41, 42. 

A Yan ſeized ex parte materna, deviſes for 16 where the Heir ſhall 
Years, and afterwards to his Heir ex parte materna, be in by Diſcent, upon 
the Heir ſhall be in by Diſcent and not by Furchaſe. r Pevife of a Remain- 
3 Lev. 127. nnr ; 

Where Lands are conveyed in Fee to a Man's The Difference be- 
right Heirs, by the Name of Heirs, be it by Uſe Fee-ſimple 2 of E. 
or Deviſe, yet the Heir is in by Diſcent: But ſuute-Tall, to a Man's 
otherwiſe it is, if Lands be ſo conveyed in Tail. *isht Heis. 


Hob. 30. 7 


A Diſcent which tolls Entry muſt be immediate. Diſcent to take away 
1 Salk. 241. 3 AG 
And Coverture to avoid ſuch Diſcent, muſt be Coverture. = 
continual. Bid. Fe E-3 
here the ſame Eſtate is deviſed to one which Eſtate by Diſcent. 
he would have taken by Diſcent, he is in by the | 
5 _ notwithſtanding the Poflibility of a Charge. 
Pet A. having two Daughters, one has a Son, Where by the Deviſe, 
and dies, and then A. deviſes to the Son, the Son 
takes the whole by the Deviſe. bid. 242. #7 
And there cannot be a Diſcent of a Moiety to To. Coparcener, 


one Coparcener as Heir. Did. 


Burrough-Engliſh Lands diſcend to the Repreſen- #urrouh-Engiifh, 
tative of the youngeſt Son. Salk. 243. 1 

Foz where Cuſtom makes an Heir, the Law im- 
plies all Incidents in Courſe of Diſcents. Bid. 


K But a Difference is between general Cuſtoms, Several Cuſtoms; | 


of which the Law takes Notice, and ſpecial Cu- 
. | ; 


7 X When 


840 — . 

3 „ hen two Rights meet in one Perſon, i. e. by A 
3 —_ takes Fd of Diſcent, and by Deviſe, the Diſcent being Fo 
more noble, takes Place. Mod. Caſes in Law and 


Equity, 23. 


- (Agreement; 
Sees Bail. 
_ (Pzomiſe. 


5 8 Iſcharge is properly where a Pan is B ] 

gy I D confined by ſome Legal Writ oz Au- 1 
3 — - thozity, and he doth what by Law he is 'Þ 
required to do; then he is diſcharged from that Matter fo which ' 
be. Was canned. m T e e 1 

Where a Superſedezs Ik one be arreſted by a Latitat out of this Court, C b 
Priloner dilcharged. * and the Plaintiff do not remove him by a Habeas 1 

Corpus to the King's Bench; in two Terms after he I 

ſhall have his Superſedeas, and be diſcharged upon Common Bail: So 1 
likewiſe if a Priſoner continues two Terms in the King's Bench, and 3 
no-Declaration comes in againſt him, he ſhall be diſcharged upon Com- 2 
mon Bail: But now by a late Statute made 4 & 5 V. &. M. the Plain- 
tiff may declare againſt ſuch Priſoner in N Vic. or in Cuſtodia 
A. B. Balliv. libertat. Decan. &. 3 Eccleſiæ Collegiat. Sancti Petri 
Weſim. or any other Bailiff of the Liberty where ſuch Perſon is a Pri- 
ſoner. But Note, the Plaintiff muſt charge ſuch Defendant with a 
Writ in Cuſtody at his Suit before he can declare againſt him. 
Ses Title Pꝛiſoners. i [3 4 Wo? 

Whather « r an controverted Point, That if the D 
Eſcape in the-Gaoler be Priſon-keeper ſuffer à Priſoner to eſcape, and 
- Diſcharge to rhe Pri- afterwards a Scire. facias is ſued out againſt the 
wank Defendant, and two Nichils returned, and he taken 
again, Whether it is lawful or no? The Court was divided in Opi- 
nion. Paſch. 21 Car. 2. Reg. in C. B. If it be a voluntary Eſcape. in 
the Priſon-Keeper it ſeems to me to be a Diſcharge; but if the Eſcape 
was tortious it is not, for no Perſon ſhall take Advantage. of his own 
Tort. 


1 6 Jf 


— ae — AAS — 


3 


5 5 -Diſcharge. 641 
A Ef the Plaintiff, at whoſe Suit the Defendant is n . .:. ® 
in Execution, do give the Defendant Leave to go Pe AE gies | 
at large, that is, out of Priſon, - the Execution is tionLeavezo goat large; 
thereby diſcharged; and if the Plaintiff do take {52 Diſcharge of 
the Defendant again upon the ſame Execution, and n nid T 
commit him to Priſon, the Defendant may bri ft Ligue ff rv 
an Audita Querela againſt the Plaintiff for his illegal impriſoning of 
him. Mich. 23 Car. B. R. For it ſhall be intended that the Plaintiff had 
Satisfaction upon the Executioti, or elſe he would not have given the 
Defendant Leave to go at large; arid therefore if he take him again 
upon the ſame Execution, the Law will adjudge it an unjuſt Vexation 
for which an Audita Querela doth lie. | + SIA fl 
B A Priſoner that is committed for Felony, and . 
brought to this Bar by a Habeas Corpus, cafinot be fh Pelem commited 
diſcharged, although the Return upon the Habeds diſcharged by B. T b 
Corpus be not ſufficient to give the Court Satis- it do nor appear that he 
faction that he was juſtly committed. Paſch. 24 Cr. 
B. R. 3 the . is any cautious how they 
give Liberty to Capita nders, becauſe the puniſhing of ſuch 
* concerns much the Good of the Kingdom in its 3 — 
C A Piiſoner that is brought to the Bar to be How a Priſoner who 
bailed by a Writ of Habeas Corpus, if he were {2955 19,be bailed mult 1 
committed for Matter on the Crown- ſide, muſt be E 
— 2 _— 3 on os Crown-ſide, that is, 
on that Side of the Court where the Maſter of the Crown- Office firs : 
but if he ſtands committed for a Matter determinable windy ag ih 
Side, he muſt be brought into Court to be bailed on that Side of the 
Court where the Maſter of the King's Bench-Office fits, viz. on the 
left Hand of the Lord Chief Juſtice. Paſch. 24 Car. B. R. For the 
King's Bench Court is a Court which holds Plea in a double Capacity 
viz. In Criminal Matters which concern the Publick, and in Civil 
Matters ariſing betwixt Subje& and Subject; and in thoſe Reſpects it 
hath ſeveral Offices and Officers appropriated to the Tranſaction and 
15 3 omraghs N and Civ ; and thoſe Officers have their 
conſtant and known Offices an 7 
2 Mates aces in Court to lit for diſpatch of 
D Pt later Time it hath been permitted by the . 
Court to diſcharge the Bail, if * bring in the charged f heb * 
Principal before the Return of the ſecond Scire fu- Priſoner into Court be- 
cias iſſued out againſt the Bail; but antiently it — 8 — * 
Was not ſo. Mich. 24 Car. B. R. This is in Fa- gots 
l your of the Bail, whom I conceive the Law doth 
5 | therefore favour, becauſe it judgeth it hard for 
; one Man to pay another Man's Debt, which he 
intended not to do, tho* he became Bail for him. 


A Judginent 


a +, 
udgment cannot Judgment cannot be diſcharged by pleading a A 
_ 1 Parol Agreement between the Parties to 22 
| it. 27 Jan. 1650. B. & For Matters of Record are 
13 10 di- not to be wiped off with Words; for Records are 
Things made upon ſolemn Deliberation, are of a high Nature, and 
great Regard in Law; but a Releaſe under Hand and Seal is a good 
Where n Man is taken Ik an Attachment be granted by the Court a- B 
upon an Attachment, he gainſt one, and he is thereupon taken, he ſhall not 
muſt appear in Court. de diſcharged upon an Affidavit made on his Be- 
nalf: But he muſt appear in Perſon in Court, and 
be there diſcharged or committed, or elſe bound. over to anſwer In- 
terrogatories, and be fined, if he be reported Guilty : For it is a Per- 
fonal Offence for which he is attached ; and he ſhall not therefore be 
diſcharged, until he yield Obedience in Perſon to the Court, and be 
by:the Court diſcharged. . E 
Payment was former · Papment of the Money due upon the Judgment, C 
1j no Plea to a Sci. Fa. is no Plea to a Scire facias. 1 Mod. 194. But in a 
NT. Fan bean Gale of Scire facias againſt the Bail, ey oy in their Diſ- 
Good Pie. charge plead, That the Principal paid the Money: 
Becauſe the Words of the Condition of the Recog- 
nizance are, That the Principal ſnall render his Body to Priſon, or 
pay the Condemnation, or the Bail will do it for him: So that if the 
Principal pays the Condemnation, he hath performed the Condition of 
the Recognizance. But now by the Statute of 
Stat. 4&5 Ann. 4 5 Anne, cap. Payment is a good Plea to a 
RN Sci. fa. upon a Judgment. N 
In an executory Pro- In a Promiſe meerly executory on both Parts, D 
mie, there may be ſome ſomething may be diſcharged by Parol: As if I 
Pol 1 promiſe to pay you 51. if you will go to Rome, be- 
1 ore you go you may diſcharge me of my Promiſe, 
A Parol Diſcharge is  AParol Diſcharge is good before Breach of the E 
good before Breach of Promiſe, but not afterwards without Satisfaction 
phe Promiſe, made for the Breach of it. Hill. 22 Car. 1. B. R. 
For by the Breach of it an Injury is done to the Parties, which re- 
quire Satisfaction; and ſuch Satisfaction cannot be diſcharged by Pa- 
rol. 2 Mod. 259. Cro. Car. 383. 1 Sid. 293. . 7 5 
Wirten Diſcharge of Tf the Obligee bY his own Act or Laches diſ- F 
one Obligor diſcharges charges one of the O 


W 


ligors, where they are jointly 
all che reft. and ſeverally bound, this by the better Opinion of 
W the Court diſcharges them all. March 129. 
How a Diſcharge is In the pleading of a Diſcharge if it be of a par- G 
to be pleaded. ticular Thing, it muſt be ſhewn how; but where 
it is to Multiplicity of Things, there a general 
pleading is good. Cro. El. 253. pl. 24. 
A Man may diſcharge A Man may diſcharge a Promiſe made to him- H 
a Promiſe made to him- ſelf, not by himſelf; for he cannot diſcharge his 


ſelf, not by himſelf, ; 
9.;3;980 own Promiſe. Cro. Face 483. pl. 19. 


The 


4 


Diſtontinuante. 643 

The Defendant pleads that before any Breach _ Exoneravit eum of the 
of _ Promiſe, vie. fach a Day at ſuch a Place the — n 
Plaintiff exoneravit eum of the ſaid Promiſe: And 
adjudg'd a good Plea; for inaſmuch as this was | 
an Action grounded upon a Promiſe by Words, it may be diſcharged 
by Words; for eodem modo quo oritur, eodem modo diſſolvitur. Go, 
Car. 383. pl. 14, 384. 


Diltontinuante. 


Fe 
See 


Continuance. 
Jeofails, 


B Þere is aDiſcontinuance of the Poſſeſſion 
of Land, and a Diſcontinuance of Pꝛo⸗ 
ceſs. A Diſcontinuance fn Land is 

where Tenant in Tail makes a Feoff- 
ment in Fee of his Lands. Diſcontinuance of Pꝛoceſs is where 
it is put fine Die, and diſiniſs'd the Court. 


C Where a Vouchee may be eſſoined, and the Where the Vouchee 
Eſſoin is not adjourned, this is a Diſcontinuance ; = Alc pe Renner 
but where it is not neceſſary the Vouchee ſhould be it is a Diſcontinuance, 


eſſoined, there the want of Adjournment of the Eſ- otcherwiſe where not ne- 
ſoin makes no Diſcontinuance. Fil. 22 Car. B. R. _ A Noabes 
Becauſe where an Eſſoinment is neceſſary, there it 

is accounted Part of the Proceſs, and the not Adjournment of it muſt 
be a Diſcontinuance of the Proceſs ; but where it is not neceſſary, 
there it 1s accounted as no Part of the Proceſs, and for its not being 
adjourned, doth not diſcontinue the Proceſs. 

An Appeal may as well be diſcontinued by the Where an Appeal 
Defett of the Proceſs or Proceeding in it, as it may 52 
be by Inſufficiency of the original Writ. Hill. 22 Car. 

B. R. For by ſuch Defect in the Proceeding, the Matter dependi 
in Court is as it were out of Court, and made not depending, altho* 
the Court was ſufficiently at firſt poſſeſſed of the Cauſe by the Suffici- 
ency of the original Writ, but 1 the original Writ be not good, the 
Court is not rightly poſſeſſed of the Cauſe, and then all Proceedings 
upon it are null, and are to be diſcontinued. 


* The 


AD iſcontinuance, what. 


644 _ Diſcontinuance. 
Plaintiff cannot diſ- The. Plaintiff cannot diſcontinue his Action after A 
4-900 hc 9g Demurrer a Demurrer joined and entred, or after a general 
MAY or ſpecial Verdi& found; or after a Writ of 
executed without Leave of the Court. Per Magi- 
ſtrum Liveſay & alios, &c. Paſch. 21 Car. 2. 
Except the Demurrer The Plaintiff may diſcontinue his Action by the B 
hey fc * Leave of the Court, after he hath joined in De- 
& murrer with the Defendant, paying Coſts to the 
Defendant, if the Demurrer was only upon Matter of Form in the 
pleading ; but if the Demurrer was as well upon Matter of Subſtance, 
as upon Matter of Form, there he cannot diſcontinue his Action but by 
Leave of the Court, and with the Defendant's Conſent. Mich. 22 Car. 
B. R. For there is a great Difference betwixt a Demurrer joined upon 
Matter only of Form, and a Demurrer joined upon Matter of Law and 
Subſtance. 4 . 9 ; ; | 
GIS . iſcontinuance of an Action or Suit is not a C 
7 — * 2 perfect Diſcontinuance until it be entred upon the 
on the Roll. Roll; for the Entry of it makes it part of the Re- 
| cord, and a Record cannot be diſcontinued but b 
Matter of Record; but if this Diſcontinuance be to be pleaded, it is 
not neceſſary to plead the Entry of it. Trin. 23 Car. B. R. For it ſhall 
be intended that it is _— 3 — it. a 1 
8 In the Caſe inſon and Vanbrugg, Mich. 
ws granted, and = 1650. After a Demurrer joined, and — * unto 
times denied after de- by Counſel on both Sides, it was moved that the 
3 Plaintiff might diſcontinue his Action. Glyn Chief 
Juſtice anſwered, That this Motion hath been ſome- 
times granted, and ſometimes denied; and that the Common Pleas 
denied this Motion in the Caſe of —— and Baker. 5 
Bo Where a urrer is a ge er, E 
inte of 24 Cs ba whereas it ought to have been a ſpecial Demurrer, 
Diſcontinuance. | this is a Diſcontinuance, and there can be no Judg- 


ment given in the Caſe upon ſuch a Demurrer. Hl. 


22 Car. B. R. Becauſe by the Diſcontinuance the Cauſe is out of Court. 
Q. if this be Law. | FY | _ 
x After a Demurrer upon an Arbitration pleaded, F 

9898 it is not uſual to diſcontinue the Action. Mich. 
tion pleaded. 24 Car. B. R. But to argue the Demurrer to try 
the Validity of the Arbitration ſo pleaded to avoid 

The Court gave the QTUhere the Court gave Leave to the Plaintiff to G 
Ros bong, . diſcontinue his Action, although they had delivered 
he Bs Defendan on their Judgment for the Defendant upon a Demur- 

murrer. y rer. See 1 Saund. 23, 39. I Lev. 227, 298. 

Three Replications : Jf there be three op nos and the Defen- H 

3 Aut 10 dant demurs to one of them, and gives no Anſwer 


the other two; Plaintiff to the other two, and the Plaintiff joins in De- 
joins : It is a Diſconti- murrer, it is a Diſcontinuance, Id. 338, 339. 


nuance. 
3 ET See 


A See 2 Saund. 73, 74. Where in Debt upon Bond 
to perform an Award, the Plaintiff had miſtaken 
the Day of Tender of the Award ; and the Court 
after Demurrer joined, gave the Plaintiff Leave to 
diſcontinue his Action upon Payment of Coſts. 


B That Man may not diſcontinue after Verdict. 
I Lev. 4 „ : 

C Difcontinuance as to Part cured by Verdict. 
3 Lev. 39. Simile, ibid. 324- 

D That after Leave to diſcontinue, the Plaintiff 


waved it, and try'd the Cauſe. 3 Leb. 30. pl. 56. 3 the 2 
E P 


| the Cauſe. 
| Plaintiff cannot diſcontinue his own Action The Plaintiff cannot 
without Leave of the Court; and if there be no ter Demurrer joined 
Continuances entred upon the Roll, the Defendant 33 Og, my 
72 enter 27 if they are for his Advantage. Cro. Ant may, if for his Ad- 1 
Ac. 35. Pl. 8. ; vantage, Enter | 
F Bp an Act made 4 & 5W. &. M. it is enacted, No Diſcontinuance 
That upon the Demiſe of an King or Queen, all upon a Demiſe le Koy. 1 
Pleas to Informations in the Court of King's Bench ,  ; a, & W.cap. 10. | 
ſhall ſtand and be good in Law, without calling the 1 
Defendant to plead again to the ſame, unleſs the Defendant deſire ſo 
to do, and requeſt the ſame of the Court. 
G No Suits or Indictments before any Juſtices of NoSuits, Indictments, 
the Peace or Commiſſioners ſhall be diſcontinued gr, ef de Per, l 
by a new Commiſſion, be diſcontinued by a | 
. | 1 | 
H Jn what Caſes Diſcontinuances are amendable, In „ So | 
and in what not. See in Title Amendment, p. 77. le, and in what nor. 


th Ala. — Ati. 
— * 
— _— K : 4 


Letter J. 
I Diſcontinuance of Proceſs is help'd at the Com- Diccontinuance of Pro- 
mon Law by Appearance. Sbow. Rep. 320. 3 


K All Diſcontinuances and Miſcontinuances what- All Diſcontinuancæ 
ſoever, as well before as after Verdict. Cro. Eli. An are 
489. Cro. Fac. 518. Cro.Car. 236. and as well on n 
the Part of the Plaintiff, as on the Part of the Defendant, or other 
Negligence of the Parties, their Counſellors or Attorneys, are cured 

after a Verdict, per Stat. 32 H. 8. cap. 30. 3 Lev. 

325. 40. 39. See 36 E. 3. cap. 15. Danv. 352. — 8. cap. 32. 
But imperfect Verdicts are not help'd by this Sta. 
tute. 2 Leon. 196. Co. EL 133. 3 Lev. 55. 

L They are aided by the Statute of Feofails, as Diſconticuances are 
well after Verdict as before; and as well where aided x5 wel! Ater Ver- 
there be two Verdicts in two ſeveral Counties u n 


one Declaration. Cro. Jac. 928. pl. 8. 529. * er pan one De- 


ation. 
Where 


e are two Defendants, one pleads to Iſſue, to the other's A 
Demurrer; the Iſſue is tried, and a Verdict againſt the 


Bl ore 18. A 
Bebendant; de is out of. Co 5 and no Day ſhall be given to him 
1 A ute a Verdict is found: For he hath no Day in Court to 


1. any thing. But the Day is to be given to the other Party, who 
s to plead to the 1 a 23 5 pl. ** 10 85285 

ene GY teſpa two. Things, the Jury a Ver- B 
* No, yo "Dir dict for one, and nothing for the other, it is à Diſ- 
"Eontintratice. continuance. q 5055 1 Py 64 m 18 * 

3 1 The Court will not give the Plainti av to C 

OO diſcontinue upon a Bond where he may have Co- 
nue, and where not. venant. 2 Lev. 118. Mich. 26 Car. 2. B. R. But 

| afterwards in Hill. 26 & 27 Car. 2. the Court per- 
mitted the Plaintiff to diſcontinue, aying of Coſts, tho' the Action 
was brought for the Penalty, and the Caſe had been argued. 2 Ley. 


134. * + ft 
3 In Treſpaſs quare clauſum fregit &. 300 Oaks, D 
_ dy * . ho Ge. then — did 8 ths: and 880 Cart- 
rinuance. | loads of Wood did take and carry away: The De- 
fendant to all, præter the breaking of the Cloſe, 
anda bene u hole. and cutting down of 100 Oaks, Parcel, pleads Not 
Ont I © OD guilty : And as to the breaking of the Cloſe (but 
ſays nothing of cutting down and carrying away the Timber) pleads 
A Title : So that in the Quoad the Treſpaſs as to the Trees was to- 
tally omitted : And then upon a Demurrer, the Demurrer being join- 
ed, che Whole was diſcontinued ; but by Conſent to try the Matter 
in Law, the Roll was 2 4. Rep. ..— 7 a 
„ plaintiff may di. The Plaintiff enter'd a Diſcontinuance after en- E, 
onde altes aging tring of a ſpecial Verdict, and held that he might 
N do it. But it was doubted whether the Defendant 
rs OY have his ſhould have his Coſts, becauſe no Verdict was gi- 
UE”. WW OE NA | 
verdid. Where a Diſcontinuance is to be helped by a F 
| Verdict. 3 Salk. 131. ——_ 
Leave to diſcontinue. here and in t Actions the Court will give G 
Leave to diſcontinue, and where not. 3 Salk. 
3 1 3 | 
Mifconcluſion in = here the Miſconcluſion of a Plea will make H 
Plea. © a Diſcontinuance. 3 Sal. 210. N 
Jf a Diſcontinuance be after a Verdict, or on I 


Not to diſcontinue 


without Oonſent. a Writ of Enquiry, the Plaintiff cannot diſconti- 
nue if the Defendant will not conſent. Carthew 
Feoſſment by one Uhere a Feoffment made by one who had no K 
without Title. Freehold ſhall not make a Diſcontinuance. Bid. 
. 110. 8 Sil | 


1 here 


—_— 


| * 4 , Y 3 
Diſcontinuante of Eulates. 
A @lhere the Defendant concluded his Plea in pi | 
Diſability, and the Plaintiff his Replication in Bar, f | 
all is diſcontinued. Carthew 138. £ Hur. 
B In an Action on the Caſe the Defendant con- 
cluded his Plea in Abatement, and the Defendant 
demurred as to a Plea in Bar (viz.) petit judicium 
 &- damna ; tis a Diſcontinuance. . Ibid. 1879, - N 
C here a Scire facias againſt the Tertenant is - Sire fatias.: | 
diſcontinued by the Death of one of them. Ibid. . 
D - Difcontinuance of Proceſs is cured by a Ver- Verdict. | C | 
dict. Ibid. 206. | I tnt os En 
E A Difcontinuance is not cured by Appearance; Wen cured, and 
contra of Miſcontinuance after a Verdict in the When not. 
Pleadings. Modern Caſes in Lam and Equity 124. | 
F The Court can't give Leave to diſcontinue after Leave to Diſconti- 
a general Verdict, or a Writ of Enquiry executed. e. gell! 


- 
1 


- Comber. I70, 171. n | 
G Secus after a ſpecial Verdict. Did. 363. 5 | | 
H Quære, If a Diſcontinuance after Verdict is cu- After a Verdict. | 
red per Statute H 8. Ibid. 331. a abt BI 03951002 | 
I There the Defendant offers an Iflue, and the where a Diſcontinu- 1 
Plaintiff replies and concludes with bor parat eſt auc. e 0 | 
verificare, and the Defendant'rejoins ; _ 75 | 
this be a Diſcontinuance, vide Comber. 300. 
K _ Deinurrer- to a Demurrer ſeems a Diſcontinu- The like. 
ance; Quære. Bid. 32% 70 | 


„ . 
3 


Mikes od AT 4 * 1 : - r . 


lt. 


* 
— p 


nant in Tail, oz a Pan ſeiſed in the t8ates, what. 
bp 32 H. 8. by Fine oz Livery, aliens; then ſuch Alienations are 
in Tail, no2 thoſe in Remainder 02 Reverſion, cannot enter, but 


Diſcontinuanre of Eſtates. 
Right of his Mike, &c. by-Feoffinent, 
. called Diſcontinuances : In which Caſes the Wife after her Huſ- 
are every of them put to his Action. 


L 9 Iſcontinuance of Eſtates is where a Te⸗ 3 of 
= Gikt in Tail oz Leaſe, not warranted. 
band's Death, no2 Iſſue in Tail atter the Death of the Tenant 
72 A Gant 


1 
: - 
; 1 1 | 


1 of Ellates. 


A Grant pr Li 4 Gant 1949 Livery makes no o Diſontna A 
very makes no Diſcon- ance, 1 Rep. 44. 6. 
tmuance. 


A Grant in Fee ans 2 Grant in Fee without Warranty makes no, B 


Warranty makes no Diſ- Diſcontinuance. Lid. 


continuance. 


Neither doth the The King is Tenant in \ Tail, at grants: for C 


King's Grant in Fee, Years or Life, and dies, the Patent is void; for a 
vithour Warranty. Grant without Livery makes no Diſcontinuance: 
Tl his ſhall bind but only during the Grantor's Life. 
And the ſame Law is in Cafe of ſuch Grant in F of 2 the Grant in 
Fee makes no Diſcontinuance without Warranty. . K 7 
Tenant in Tail of a Cop ole ſurrenders to D 


Fe f 
Coppbold 44 — another in Fee; this — — any Diſcontinu- 
Tail makes no Diſcon- ance, but the Heir in Tail may enter. 1 Leon. 95. 


Tenant for Life, Re- Tenant for Life, Remainder j in Tail, Reverſion E 


mainder in Tail, Rever- in Fee; Fenant for Life enfeoffs the Reverſioner ; 


fion in Fee ; Tenant in 
Tail enfeoffs the Rever- this is a Diſcontinuance. 1 Nas 140. 4. 


ſioner, it is a Forfeiture, 
and makes a Diſcontinuance. 


So where Tenant in So Tenant i in Tail, 3 in Tail, 3 F 


2 _ & | nr ſion in Fee Tenant: in Tail enfeoffs the Rever- 


nuance. | ſtoner, it is a Diſcontinuance. Bid. 

Who Twain Tenant + in Tail cannot diſcontinue: if * be not G 
Tail can diſcontinue. ſeiſed by Force of the Intail, unleſs it be by Rea- 
ſon of Warranty. Litr. Rep. 8. 

A Tenant in Tail levies a Fine to B. for B's H 


By Fine. 
es __ Life with Warranty, and aftet levies a Fine to the 
Uſe of A. and his Heirs with Warranty. Salk. 
244. 
The like. 3 Che firſt Fine was a Diſcontinuance, but it I 
LES 1 Wh ok only a Phſcontimunges Guripg the Life of B. 
$ Hb 4 ; 
When a Diſcontiny- Fo? a 8 remains no longer than K 
n the . Eſtate that cauſes it. bid. 
By Fine. Nox could the fecond Fine enlarge the Diſcon- L 
tinuance, becauſe thereby the Eſtate am back 
0 the Conuzor. id. 
The like. And if the ſecond Fine had ow, to a 4 Stranger, M 
% , e. yet during the Life of the firſt Conuzee, Ut made 
. 220 2570; 1 Diſcontinuance. 1hid 


e hor wo Thore may be a Diſcontinuance which turns the N 
Ent.. Eſtate to a Right, and Ls en not take vouy the En- 
try. Salk. 45. | 
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A To whom aDiſcontinuance is orcjudicial, 3 3 Salk. 
I 


B By what Statutes *tis remedied, and for whoſe | 


Benefit. Ibid. -. 


C4 Diſcontinuances as to Remainders and Rever- 
ſions are not remedied by any Statute. 3 Salt. 132. 


Remedial Statutes 294 


lating thereto. 


Diſcretion. 


HE N any Thing is left to any Ned to 
be done according to his Diſcretion, the 
Law intends it muſt be done with ſound 

Diſcretion, and according to Law: And 
this Court hath a Power to redreſs Things that are 
otherwiſe done, notwithſtanding they are left to 


D 


The Law intends that 
Things which are to 
be done at Diſcretion, 
ſhould * done accord- 
ing to and B. R. 
may redreſs > Thin s that 


are done otherwi e. 


the Diſcretion of thoſe. that do them. Trin. 23 Car. 1. B. R. For their 


Diſcretion is not pr ry Diſcretion, but F olly or Madneſs, who ad 
Things contrary to ah and _ Law. 


King. 
See Pardon. Ke 
* (Scatutes. 


Power of g2anting it. 


F . Make in ſe will not admit of a beau | 


Mare, Rep. 213. 


ſation doth Jus dare, and makes 
the Thing p2ohthited, lawful to be done 
by him who hath a Oiſpenſation from 
the King 1 other Po hs hath 


. Diſpenſation, 


Diſpenſation, what. 


What wil! not admit 
of a Diſpenſation. 


Where 


WE Where the Subject hath an immediate Intereſt in A 
diſpenſe with an AQ of an Ac of Parliament, the King cannot diſpenſe with 
Parliament, and where jt ; but where the King is intruſted with the Ma- 


wes OLE nagement of it, and the Subje& only by Way of 
Conſequence, he may. Per Hale, — 4 5 March 

214, 215. 1 . 5 

Another Inſtance. Where there is a e only given by the B 
Statute, there the King may diſpenſe with it; but 


when a Statute is abſolute and not ſub modo, he cannot diſpenſe with 
it. Per Shaftoe, arguendo in the ſame Caſe, 216, 317. 
1 . here the Suit is only the King's for the Breach C 
Where the King may f EP dj D f 
diſpenſe with a penal Of a penal Law, and is not to the Damage of a 
Law; and where not. third Perſon, the King may diſpenſe. Vaug h. 334, 
336, 339, 340 
May diſpenſe with here the Offence wrongs none but the King, D 
Wrongsdoneto himſelf. he may diſpenſe with it. Vaugb. 344. | 
Not where the Suit @TUhere the Suit is the King's, only font E Be- E 
is for the Benefit of 2 nefit of a third Perſon, he cannot diſpenſe. \#nghb. 
third Perſon. 5 £ 2 
334, 336, 339, 340. en. 
| Who may diſpenſe for The Pope could formerly, and the Archbiſhop F 
Pluralities. may now, diſpenſe for a Plurality. Yaugh. 20, 23. 
Who may vurchaſe a Ulho may now purchaſe Licence or Difpenſa- G 
Diſyenſation 10 hold tion to hold more Benefices with Cure of the Value 
more Benefices with of 8 l. per Annum than one, fee the Statute at large, 
Cure of 81. per Annum, 21 H. cap. 13. Seck. 13, 14, 15, Ge. , 


than one. 


21 V. 8. cap. 13. ; 
Note, this Statute commenced at London, and adjourned to Weſtminfler. 


* 


8 — — _—_— — ſw 


* 


Diſſeiſo2 and Diſſeiſin, 


Who is Did. \ Dilleiſo2 is he which enters and puts a H 


34%; 


Pan out of his Freehold, without Oꝛ⸗ 
der of the Law, Co. Litt. Sect. 279. viz. 
where the Entry is not lawful, "2 FER 
A Diſſciſin, what, A Diſſeiſin is a W2ongkul putting out of Him I 
| who is actually ſeiſed ot a Freehold, Co. Litt. 
ü c 1 037 CON BT © &@© + 


A. enters wrongfully If one enter wrongfully into my Lands, and K 
ins vr gp Sy oh after his Entry I accept of Rent of him for the 
of him;heisnoDiſſcifor, Land, Icannot afterwards take him for a Diſſeiſor. 

I1᷑] in. 24 Car. 1. B. R For by my ä the 

3 ent 


4 


- Difleiſoz and Bille? 865 
Rent I have aſſented to his Entry, and purged the Wrong by admit- 
ting F for my Tenant. Mull verſus Mull.  Paſch. 6 Far. See Dyer 
173. ph 15. 6 1.4% ren 
{Where a Leaſe is voidable, Acceptance of thE ....:.. of Rent 
Rent ſhall make the Leaſe good: But where the vill 3 5 — 
Leaſe is void, no Acceptance of Rent or other Act Ecaſe_good; but act 
can make it good. 8 | z W tro 
B Lefſee for Years ſurrenders his Term, and con- Leſſee for Years ſur- 
tinues the Poſſeſſion : He is no Diſſeiſor, but at renders his Term, and 


the Pleaſure of the Leſſor, and is as Tenant by Suf- On e 
z 


— Cro. Hoh 304. Plowd. Com. 393. Tenant at Sufferance. 
C A Diſfetſs?'s dying ſeiſed, unleſs he hath quiet iel 
Poſſeſſion without any Entry or continual Clai *. 1 "Y 


above five Years after the Diſſeiſin, doth not take 3* V+ 8. can. 33. 


away an Entry. 32 H. 8. cap. 33. Þ 50 
D Uhen a Feoffor after the 1 eoffment enters and Where a Feof | 
takes the Profits, and makes a Leaſe for Years, the teis ier nie Faulinent, 
Law adjudges this to be a Diſſeiſin; altho* the In- it is © Diſſeiſin. 
tent of the Parties was, That the Feoffee ſhould 
make a Leaſe to the Feoffor for Life. 2 Rep. 59. 
E Tenant for Years ſurrenders his Term to the Tenant for Years ſur: 
Leſſor, and continues ſtill in Poſſeſſion, and pays engere bur continues 
his Rent: This is no Diſſeiſin; becauſe it amounts hdr py A 4g 
to a new Leaſe. Crd. Face 304. | ; 
F A Leaſe to commence at Michaelmas is a future A Leaſe to commence 
Intereſt : The Leſſee enters before Michaelmas, and in Future. 
continues the Poſſeſſion after Michaelmas : It is all enten 4 8 
a Diſleiſin, but it was not turned to a Right b hrs ET 
the Leſſee's Entry: Becauſe he never was poſſeſs d by Virtue of the 
Term, but by Diſſeiſin. And here the Leſſee may aſſign his Term 
over without Entry: Becauſe he had never eriter'd. 1 Lev. 46, 47. 
But where the Leſſor enters upon the Leſſee's Poſſeſſion, this turns the 
Ls ym = Right, ſo that he cannot aſſign his Term off from 
And. 40. | 
G A Diffeiſo2 levies a Fine, and declares the Uſes 8 
to the Conuſee ; this ſhall not enure to the Diſſei- , „A * 
— oy if 3 * been declared, it would TY 
ave been to the Uſe of the Diſſeiſ >xtinguiſh'd tlie Ri 
= Dili 1 Diſſeiſor, and extinguiſh'd tlie Right of 
Ik one diſſeiſe me, and during the Diſſeiſin cuts _ Treſpaſs lies againſt a 
down the Trees or Graſs, ec. hens upon the be and is Ser 
Land, and afterwards I re-enter, I ſhall have Treſ- * 
paſs againſt him: For after my Regreſs, the Law, as to tlie Diſſeiſor 
and his Servants, ſuppoſes the 5 reehold to have always Continuance in 
me. But if my Diſſeiſor makes a Feoffment in 
Fee, Gift in Tail, or Leaſe for Life or Years, I . dau 1- 7 
ſhall not have Treſpaſs againſt thoſe who come "> 
by Title. 11 Co. Rep. 51. MKeilw. 1. b. i 


9A But 


652 Diſtreſs foꝛ Rent. 
But in this Caſe I ſhall recover all the Meſne Profits againſt the A 
Diſſeiſor himſelf. 11 Rep. 51. 2. SF By 
Tenant at Will leaſes Tenant at Will makes a Leaſe from Year to B 
over, it is no Diſſcin, Year z this is no Diſſeiſin, but the Leaſe is void, 
2 ways for he who diſſeiſeth a Man, ought to claim Inhe- 
2 TED: —.— to ritance in the Land, whereof the Diſſeiſin is done. 
4 Leon. Caſe 95. But in Co. El. 830. pl. 38. it is ſaid, 
ö d Srgoa That if Tenant at Will makes a Leaſe for Years, 
ſee enters, he is the Piſ- and the Leſſee enters, he is only the Diſſeiſor, and 
ſeiſor. a Releaſe or Confirmation to the Tenant at Will af- 
terwards is void. See Co. Litt. 57. a. Cro. Car. 304. In Latch. per Jones 
Juice. Leſſee at Will leaſes for Years ; the Leſſee enters; this is a 
ifſeifin at the Election of him who hath the Freehold, and not 
otherwiſe. Latch. 53. Alſo the Leſſee for Years was adjudged to be 
the Diſſeiſor in Blunden and Baugh's Caſe. Ibid. which Caſe ſee in 
Cro. Car. fo. 


What ſhall be conſtrued a Diſſeiſin, and what not. 3 Salk. 134. C 


Diſtreſs koꝛ Rent. 


See Tender. 


Ain wins, 5 Iſtreſs is a Thing which is taken and D 
diſtrained upon Land fo2 Rent behind; 
oꝛ other Duty oꝛ Damage done upon the 
R LO ng the n of _ Thing 
| belongs to a Stranger: But where they are a 
-- Muſt ant and Stranger's Cattle, they ought to be Levant and 
Couchant upon the Land, ſo long as they have 
well reſted themſelves there; oz elſe they are 
not diſtrainable fo2 Rent oz Services, 


Cattle driving to Len- Cattle which were driving to London to be ſold, E 
22 diſtrainable for yore lodged in a Cloſe upon the Road, and were 
1885 there diſtrained for the Rent of the Land; and 


held that they are diſtrainable: Becauſe, ſays the Book, it is not rea- 
ſonable that the Cattle coming to London from all the remote Parts 
of the Kingdom, ſhould be privileged from a Diſtreſs for the Land- 


lord's Rent for- all the Way that they come. 3 Lev. 260, 261. But 
afterwards 
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Dittrels for Rent. 
afterwards (as I heard) it was upon a Bill in Chancery, brought by 


653 


the Grazier againſt the Diſtreiner, decreed, That he ſhould be repai 
the full Value of his Cattle, and alſo his Charges at Law and Equity. 


There is a Difference where the Cattle come 
uperTthe Land of another in Default of the Owner 
of the Cattle; as by Eſcape or Stray; and where 
in Default of another : In the firſt Caſe they may 
be diſtrained for Rent before they be levant and 
couchant ; but in the other Caſe not. 2 Leon. Caſe 8. 
Executoꝛs of Tenant for Lite are within 
32 H. 8. cap. 37. and may diſtrain for Rent due to 
the Teſtator. Lutw. 1230. 1 

Two D iſtreſſes cannot be taken for one Rent, if 
there were ſufficient Goods when the firſt Diſtreſs 
was made: Becauſe it was a Folly of the Party, who 
had not taken a ſufficient Diſtreſs at the firſt. 


Where Cattle may 
be diſtrained for Rent 
before they are Levant 
and Couchant; and 
where not. / 


Executors of Tenant 
for Life, may diſtrain 
for Rent. 

32 V. 8. tap. 37. 


Two Diſtreſſes muſt 
not be taken for one 
Rent, if there be Goods 
ſufficient. 


Lut w. 1536. But if there were not ſufficient Goods when the firſt 


Diſtreſs was taken, he may diſtrain again. 
Jn what Caſes Cattle muſt be Levant and Cou- 
chant, before they can be diſtreined for Lords, or 


other Rent, and in what not. Lutw. 1577. to 1581. 


E An Expoſition of the Statute of 2 V. & M. Seſſ.1. 


F 


cap. 5. and what Corn and other Things are di- 
ſtreinable, and when: And where Notice is to be 
given to the Owner, and where not. Lntw. 214, 
215. See for this more fully, 4 Mod. from 385. 
to 395. What Things are diſtreinable, and what 
not. See Co. Litt. 47. a. b. 

By the Statute of 2 V. & M. Seſſ. I. cap. 5. it is 
enacted, That where any Goods or Chattels ſhall 
be diſtreined for any Rent reſerved, and due upon 
any Demiſe, Leaſe or Contract whatſoever; and 
the Tenant or Owner of the Goods ſo diſtreined, 
ſhall not within five Days next after ſuch Diſtreſs 
taken, and Notice thereof, with the Cauſe of ſuch 


Where Cattle muſt be 
Levant and Couchant, 
and where not. 


An Expoſition of the 
Statute of 2 &&. & M. 


Sell. 1. cap. 35. What 
Corn is diſtreinable, and 


where Notice to be gi- 
ven. 


What Goods ate di- 
ſtreinable for Rent. 

2 al, & M. Dell, 1. 
cap. 5. 


When and where No- 
tice to be given. 


Taking, left at the chief Manſion-Houſe, or other moſt notorious Place 
upon the Premiſſes, charged with the Rent diſtreined for, replevy 
the ſame with ſufficient Security to be given to the Sheriff according 
to Law : Then after ſuch Diſtreſs and Notice as 2 
aforeſaid, and Expiration of five Days, the Per- hen to ol ne 
{on diſtreining ſhall and may, with the Sheriff or *' 

Under-Sheriff of the County, or the Conſtable of the Hundred, Pa- 
riſh or Place where ſuch Diſtreſs ſhall be taken, and who are hereby 


commanded to be aiding and aſſiſting therein, cauſe the Goods and 
Chattels ſo diſtreined to be appraiſed by two Sworn Appraiſers, whom 


ſuch Sheriff, Under-Sheriff or Conſtable, are hereby impowered to 
ſwear to appraiſe the ſame truly, according to the beſt of their Un- 
derſtanding : And after ſuch Appraiſement made, may lawfully ſell 
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654 |  Fiſireſs fo; Rent. 

the Goods and Chattels fo diſtreined for the beſt Price can be gotten, 
towards Satisfaction of the Rent for which they ſhall be diſtreined; and 
of the Charges of ſuch Diſtreſs, 1 and Sale, leaving the 
Overplus in the Hands of the Sheriff, Under-Sheriff or Conſtable, for 


the Owner's Uſe. 90 wh ; * RE En * A 
| lo. That it maz wful for any Perſon, 
— — having Rent due hook any ſuch Demiſe, Meat or 
Contract, as aforeſaid, to ſeize and ſecure any 
* in the * * or gheafs or Cocks of Corn, or Corn looſe or in the 
amen Straw, (Corn thraſh'd is as well diſtreinable as 
Corn thraſh'd, di- Corn in Sheafs. 1 Lutw. 214.) or Hay lying and 
3 | being in any Barn or Granary, or upon any Hovel, 
Stack or Rick ; or otherwiſe, upon any Part of the 
What to do with it Land charged with ſuch Diftreſs : And to lock up 
when diſtreined. and detain the ſame in the Place where the fame 
| ſhall be found, for or in the Nature of a Diſtreſs, 
until the ſame ſhall be replevied upon ſuch Security as aforefaid : So 
as nevertheleſs ſuch Corn, Grain or Hay, fo diſtreined as aforefaid, be 
not removed by the Perſons diftreining, to the Damage of the Owner 
thereof, out of the Place where the ſame ſhall be found and ſeiſed; 
but be kept there as impounded until replevied, or ſold in Default of 
replevying within the Time aforeſaid. | 
r That upon any Pound-Breach, or Reſcous of B 
Pound-Breach; Goods or Chattels diſtreined for Rent, the Perſon 
grieved ſhall have a ſpecial Action on the Caſe for 
Wich treble Damages. the Wrong thereby ſuſtained, and recover treble 
Damages and Coſts of Suit againſt tlie Offender and 
Offenders, in any ſuch Reſcous and Pound-Breach, any or either of 
them, or againſt the Owner or Owners of the Goods diſtreined, in 
Caſe the fame be afterwards 1 — to come to = _— rr 
; See a Declaration upon this Clauſe, and a Re- C 
An Aion Be + ns covery 38 F I - 77" 4 I 3, 214- ; 
UWihere Leſſee for Life, for Years, at Will, or D 
Crs fe Kan of otherwile, of any Meſſuages, Lands, e*c. hoon 
— any Rents are reſerved, ſhall fraudulently carry off 
his Goods from the Premiſſes, to prevent the Leſſor 
from diſtreining for Rent, That then the Leſſor or any Perſon im- 
power'd by him, within five Days next after fuch carrying off ſuch 
Goods, may take _ os 2 on where _ __ be found, as a 
a iſtreſs for the Arrears of ſuch Rent, and ſell or 
3 ws * ed diſpoſe thereof in ſuch Manner, as if the ſaid Goods 
| had actually been diſtreined by the Leſſor upon the 
Premiſſes fir his Arrears of Rent. 
A Proviſo, That it Poviſo, That this Act ſhall not impower ſuch E 


ſhall LI E I, „ Leſlor to ſeiſe any Goods for Rent, which ſhall be 


defore Seizure. {old bona fide, for a valuable Conſideration, before 
8 Fun, | ſuch Seizure made, 
| I 


The 


Az. She Landlord may now as well bring an Action . Debt tow lis u 
of Debt for Rent againſt his Tenant for Life, as di- Tenant for Life, for 
ſtrein him for Rent, and this by the Statute ß 

ant 07 70 598Gb ?:?! 1 1173 Ate ue dry 
B Note, all ſuch Diſtreſſes to be made as aforeſaid, All ſuch Diftreſſes ts 
ſhäll be liable-ta ſuch Sales, and tlie Moneys ariſing 5 Able 10 dhe ſame 
thereby to be diſtributed in ſuch Manner, 2s in the 2 the Bitte 
herein before · mentioned Act of 2 7. &. M. Seſſ 1. 2 U. & H. Se . 
C HBy another Clauſe of the ſame Act, it is enacted, How and when Rent 
That if any Rent be due upon amy determined ſtall be diſtreined for, 


Leaſe for Life; or for Years, or at Will; ch Fer- 2 un. mincdLeas: 


ſons may diſtrein for ſuch Arrears after the Deter- 91 
mination of thoſe Leaſes, as they might have done: 
if ſach Leaſe had been in Being 


D Provided ſuch Diſtreſs muſt be within ix Calen-! Pidzeg to be Sid 


dar Months after the Term ended, and duting the ſix Calendar Months, 
Continuance of the Leſſor's Title, and the Poſſeſiion —_ ring the Tema! 
of the Tenant who owed tlie Arrears.” - © Poſſeſſion. 
E This Act not to extend to the hindering of the Not to extend to the 
ſeiſing of any Goods for any Debts, Pines, For- Veen. | 
feitures, Penalties, &. due to the Queen, Gt. 33 
F Pꝛoviden, That in Caſe any ſuch Diſtreſs and? There muſt be Reat due: 
Sale as aforeſaid, ſhall be made by Virtue or Co- 


lour of this Act, for Rent pretended to be in Arfear, and due; whers- 


as in Truth no Rent is Arrear,” or due to the Perſon diſtreining, or to 
him, or them, or thoſe, in whoſe Name or Names, or Right, ſuch 
Diſtreſs ſhall be taken as aforeſaid: That then the Owner of ſuch 
Goods and Chattels diſtreined and ſold .as aforeſaid, his Executors or 
Adminiſtrators, ſhall and may, by Action of Treſpaſs, or upon the 
Caſe, to be brought againſt the Perſon or Ferſons fo diſtreining, any 
or either of them, his or their Executors or Admi- 1 e 
niſtrators, recover the double Value of the Gooods Rent gue. * 
diſtreined and ſold, together with full Coſts of Suit. 

G Leſſee for Years grants away all his Term to an- There can be no Di- 
other, rendering Rent, he cannot diſtrein for this _ 11 
Rent: Becauſe he hath no Reverſion in him; but 
Debt will lie for it as a Sum in Groſs. 2 Lev. 80. 

A Diſtreſs may not be uſed, becauſe he hath it A Diſtreſꝭ muſt not 
by Law only as a Gage or Pledge. Cro. Fac. 148. be uſed, and why. 

I In a Diſtreſs when Implements of Trade may Where diftreinable. 
be-diftreined. Carthew 358. | 

Diſtreſs, if made again of the ſame Rent, the Two Diſtreſſes. 
Remedy : Recaption, &*c. Mod. Caſes in Law and 

uity, 18. 

Ar the outer Door be open, an inner Door may How toviſtrein: 
be broken to diſtrein. Comberb. 17. Vide Arreff, 


8 E On 


656 Dies 
Nr | On a Diſtreſs for Rent out of Lands in ſevgal A 
rie Counties, the Conſtable of eicher County may ſell 

l Ca the Diſtreſs. - Comberks. ⸗ 36. A 1201 Mil ai 
Where difreinable. = That Things are difreinable or not. Vide Salk. B 


1 2 9K I 35 not 
The like. SY . Anchor and Sails of « Ship ae diſtreinable C 
for Port Duties. Falk. A 5d 0 175 
The Ee. Goods deliver'd 2 Tradeſman to be ina - D 

ured, are not diſtreinabls for Rent. Bid. 250. 

The e. No) Goods Geliver\tt0 & common; Curejert lat K, 

carries them for Hire. Bid. 24.9. i 2647 
Where the Oe - Where 2 Diſtreſs is. without Cauſe, the Owner F 
may reſcue. my N "befors' Impounding, not aner. II. 


it J}018 44340 


When Taran: to be "Tahere A Diſtreſs ofitipes, w Diſtvoiner can't C 


eine, bring T 2 85 ſhown n ot aaron af 0 
n n 2 nis 57" 5117 35:1 ar 
8 = "But if the Diſtreſs ies after taken, hs may Il 
have Treſpais.for Damage-Feaſant. Bl ny J 
When to be ſold. Upete the Law gives à Diſtreſa for pablick 1 


* 


Benefit, the Officer may ſell. Sell. 379. 
The Oatb. On 2 Diſtreſs in two Hundreds in different K 
1 vo Counties, the Oath on Sale may be adminiſtred by | 
the Conſtable of either. Aid. 247. | 
bare frm. Year 6 Leflee from Year to Tear, as as long 28 both Par- I. 
n | ties dgree; was .in-Paſſeſſion for two Years and an 
«0s:  - - Half; the Leſſor diſtreined for Rent-Arrear in the 
two Yearsz PS he could not; ſed gu 
5:04. #7 eee 
Cattle diſtreined. TUheve Cattle may: be dilbeined tor Rent 6. M 
a5 £515 oe rr para. ee e 
3 Salk, 136. SZ 
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C The 


8 vitrein the ci 0; Goods of YA 
. any Man doing Damage aftyally upon TT 
. bis Gꝛound; but ff Cattle are upon my 
1 nd, and J go to diſtrein them Da- 

mage-F , and the Owner oz other Perſon dives them away, I 
map purſue, and take and impound them: Alſo foz Fines and Amerce- 
hens in a Leet, the Goods of him ſo amerced may be taken away, 

whoſe Sꝛound ſoever they are within the Jurisdition of the Court, 
iſtringas Juratores ig, where an Iſſue in Fat 
joined t ta be tried by a Jury, which is returned : une, 
15 . Sheriff i a Panel upon a Venire Facias W. A 
fo: that Purpoſe; and a there iſſues out a TUrit of Diſtrin- 
gas Juratores tg D commanding htm ta have their Bodies 
(if u u rin at Pat) in Court at the Return of the Urit; if 
Ni P rius, then upon the Day of the Trial at the Amzes. 


ſeiſing of a Stray is not a Diſtreſs of it, for The :ibng of 3 $tray 
he that doth ſeiſe it claims a Property in it, viz. de — 
2 conditional Property, that is, if it be not owned 


at 


within a Year and 2 Day. 21 Car. B. R. And no Man can diſtrein 


that in which he claims any Property; for to diſtrein is but to take 
one Thing for another, and to put it into the Cuſtody of the Law as 


a Pledge for another Thing, which is due to him that doth diſtrein, from 
him that is diſtreined. 


D An Amercement lies not againſt a Sheriff out of It hes againft a late 


his Office for a Miſdemeanour done by him whilſt Sberif for 2 Miſdemes- 
be was in his nes but 2 Diſtri 745 Vice- eee 
comitum lies againſt h im for it. 50s oh r. B. R. 
For an Amercement lies properly againſt an Officer of the Court for 
ſome Miſdemeanour, and is not a Proceſs of the Court as a Diſtringas 
is, which may iſſue forth againſt one that is a Stranger. 

The 


WP. 8 8 1 — . 2 ; 
How a Piſtrintas Ju- The Writ of Venire Facias for the Sheriff to A | 
I ſummon A Jiry is returnable by him into the 
there iſſues out of the Court another Writ called a Diſtringas Furatores, 
to cauſe the Ju to appear in Court at the Trial of the Cauſe, if the 
Trial be at t Chin in this Court, or at the Aſſizes in the County where 
the Action dies, if the Trial be to be there. Mich. 24 Car. B. R. The 
VVPenite is in the Nature of a Summons; but à Di- 
Difference between a ſtringas is a Proceſs of a higher Nature to make 
Feire and a Diftringat. "them appear upon a Penalty, and ſo many as make 
Default _ 150% E 1 1 
When a Diſtringas Ju · The Writ of Deſirengos Furatores ought to be B 
—4 * ed unto the Sherit 60 timely, that he ma 
en te che nern warn the Jury to appear four Days before the Writ 
is returnable, if the Jurors live within forty Miles of the Place of 
Trial, and eight Days if they live farther off, 13 Maii 1651. B. S. 
That they may have Time to ſettle their own Buſineſſes, and prepare 
for their Travelling. 
P Alias, 3 . R he troine of If : | 
ringas not to be ſu cum tales, tor the tryi Ilues a r, 
Ju urspesdelh erdto che be ſued out before the . Writ of Di ds 
Secondary. . . -,. ... Furatores with the Panel of the Names of the Jury 
do it annex d ſhall be delivered to the Secondary 


* 


* ”, 
o 


No Writ of Alias or Pluries 2 1 N 2 
Y 


of this Court, to the Intent that the Iſſues forfeited by the Jury for 
their not appearing upon. the precedent Writ may be duly eſtreated; 
| . M $38 UI 1 907 (3935; of S301 55 


Per Cur. Hill. 14 15. ar. 2. 13 385 * i 

How the Plaintiff muſt - 4 Yan Act of 7 8. 8 V. Zo F vr be Eaſe of Uo 5 
ſue out a new Writ of Tors, and. better regulating of Tur Hes, t is enaci d, 
g by Stat. That if the Plaintiff ſhall not proves to Trial at 

7 the Aflizes, after the Tefte of the Wit of Habeas 
Corpora or Diſtringas with a Ni Prius; that then, 


, 


and in all ſuch Caſes, 6: her than where Views by Jurors ſhall be di- 
rected) the Plaintiff or Demandant, when he ſhall think fit try the 
ſaid Iſſue at any other Aſſizes, ſhall ſue forth and proſecute a new Writ 
of Yenire Facias directed to the Sheriff in this Form. Quod de novo 
Venire Facias coram, &c. dugdecim liberos & legales homnes de vicin 
de A. quor” quilibet habeat decem librat' ter-“ tenementorum vel reddit 
* Annum ad minus per quos, &c. Et qui nec, &c. after the ancient 
Manner: That is to ſay, the Writ is to be in the ſame Form as the 
firſt, only adding the Words de novo, which Writ being duly returned 
and filed, a Writ of Habeas Cirpora, or Diftringas with a Nifs Prius, 
ſhall iſſue thereupon for the ancient Fees, as in the Caſe of a Pluries 
Habeas Corpora, or Diſtringas with a Niſi Prius, upon which the Plain- 
tiff or Demandant ſhall. and may proceed to Trial, as if no former 
Writ of Venire Facias had been proſecuted or filed in. that Cauſe, and 
ſo zoties quoties, as the Cauſe ſhall require. Tos 


And 


2 : + #4 A And if any Defendant or Tenant ſhall be mind- 
„ n Iſſue to Trial by Proviſo, (when 
by Courſe he may) he may of the iſſuable Term 


next preceding ſuch intende 


a Mi Prius, as though 
ſued out, or returned in that Cauſe. 

B This Act alſo provides, That Jurors to ſerve 
upon the Tales ſhall be Freeholders or Iders 
of the County, and returned upon ſome other 
Panel to ſerve at the ſaid Aſſizes, and attending 


to try the Iſſue. | 
Mhere a Juror is withdrawn, there 

iſſue out a Diſtringas with a decem tales, and not a 

Penire Facias. | | 2 

D A Man cannot juſtify the Sale of Goods taken 

for a. Diſtreſs upon a Plaint in a Manor-Court. 
Co. >.> 255. pl. 13. But the Lord may fell a Di- 
ſtreſs taken for a Fine. Noy 19. 17. 

E Diſtreſs and Sale of Goods upon the Breach of 
a 2 is naught; it ſhould he a Diſtreſs only. 

| 5 * 2 1. 

F Treſpaſs lies not for taking of a Diſtreſs in one 

County, and impounding of it in another; but 

only an Action upon the Statute of 1 & 2 P. GN. 

cap. 12. 3 Lev. 48. | 


G Jt muſt be in a Pound Overt in the ſame Coun- 

ty not above three Miles from the Place where 
taken, and muſt be all impounded in one Place. 
Penalty is 51. and treble es. | 

To take but four Pence for keeping in Pound or 


C 


H 


3 impounding of one whole Diſtreſs; Penalty 51. 
3 beſides what he ſhall take above the four Pence. 
1 I No Man ſhall take a Diſtreſs out of his Fee, or 
3J in the Highway or common Street, but only the 
3 i, or his Officers having ſpecial Authority for ſo 
; , COINS. * | 
3 K A Commoner may diſtrein a Stranger's Cattle, 
A and avow, ſhewing a Damage to himſelf ; or have 
: an Action on the Caſe, if be can alledge any Da- 


Ditrefs-and Wiclringas. 


ht to 


How the Defendane 
may bri e 
Trial by Provi 


d Trial to be had at the next Aſſizes, ſue 

out a new Venire Facias to the Sheriff in Form aforeſai 
and proſecute the ſame by Writ of Habeas Corpora, or Diſtringas with 
ere had not been any former Venire Facias 


d by Proviſo, 


urors to ſerve on the 
Tons muſt be 1 ＋ 
or Copyholdets 
the County. 


in Court, and may be challenged by Plaintiff or Defendant, Deman- 
dant or Tenant, as if they had been impanelled upon a Venire Facias 


If 2 Juror be with- 
drawn, a new Diftringas 
muſt iſſue. 


Goods taken for 2 Di- 
ſtreſs out of a Manor- 
Court cannot be ſold. 


Where a Lord may ſell. 


Diſtreſs and Sale of 
Goods upon a By-Law, 
is naught; it muſt be 
Di only. 

What Remedy for ta- 
king a Diſtreſs in one 
County, and impound- 
ing of it in another. 

1 &2 P. & W. cap. 12. 


1&2 P. & . C. 12. 
muſt be in a Pound Overt 


1 mages to himſelf, viz. That he could not have his Common in tam 


moners. 
8 C 


amplo modo quam debuit. 3 Lev. 104. See Title Common and Com- 


Foz 
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Dtttribution. 1 
No Dire: oz an Amercement in a Court-Baron, the Lord A 
— — cabin diſtrein without a Preſcription : But for a 
But in a Leet of com- Fine, and for all Amercements in a Leet, a Diſtreſs 
mon Right, is incident of common Right. 11 Rep. 45. 4. b. 
How the Diftringas, By the Statute of 4 & 5 Anne, For the Amend- B 
Return n_—— to be nent of the Law, it is enacted, That if the Court 
oy Fe pa hall think it neceſſary, the Jurors ſhall have a 
cas View of the Meſſuages, &c. And in ſuch Caſe the 
5 at 6 Court may order a fpecial Writ of Diſtringas, by 
which the Sheriff ſhall be dire&ed to have fix out of the twelve 
urors named in ſuch Writ, or ſome greater Number of them at the 
lace in Queſtion, ſome convenient Time before the Trial, who ſhall 
have the Matters ſhewn by two Perfons to be named in the Writ, to 
be appointed by the Court : And the Sheriff who is to execute it, 
ſhall, by a ſpecial Return upon the ſame, certify, That the View hath 
been had according to the Graibind of the ſaid Writ. | 


Diſtribution, 


8 Adminiſtrato2s. 
VInteſtates Eſtates. 


Here there are G2andchildzen of an C 
Uncle, and Aunts, and a Son of an 
| Uncle, living, all their Antecedents 
being dead, the Gzandchildzen cannot come in Jure Repræſentati- 
onis, being in a Degree moze remote than Bzothers and Silters 
Childzen : Beſides which Caſe, Repzeſentation doth not take 
Place, and then they are out of Equality of Degree. See the 
laſt Cale in Raymond, and Title Inteſtates Eftates, and alſo in Title 
Adminiſtratozs and Adminiffration. 


Where the Suit my A Diftribution may be ſued for as well in the D 
be for it. pe as in the Eceleſiaſtical Court. 2 Chanc. 
Ep. 373. 
The Wife ſhall have A Man dies inteſtate, leaving a Wife and one E 
Ch dann ers Child, the Wife ſhall have one Third, and the 
+ © © Child the other two Thirds. Per Pollexfen, 3 Mod. 
53» 


What the Degrees for 
Diſtribution are. 


The 


— 


* 
Hiſtribution | 


4 


A | The Ad of Parliament doth immediately upon 


the Death of the Inteſtate, and before any Diſtri- 
bution made, veſt an Intereſt in the reſpective Per- 
forts who are appointed to have Diftribution of the 
Surplus; fo that if any one die before Diſtribution 
(0p within the Year,) yet his Share ſhall 


881 

A Perſon who hith 2 
Right, dying before Di- 
ſtribution, his Part ſhall 


not ſurvive, but gb to 
his Executors ot Admi- 
niſtrators. 


go to his Executors or 


dminiſtrators, and not to the Survivors and next of Kin to the In- 


teſtate. 2 Chanc. Re s 374. L 3 . 
B Jt was decreed, of the Half Blood ſhall Have 
an equal Share with the whole Blood. 1634. 376. 
C pere Truſtees lay out the Money of an In- 
Fant in r of in Fee, 
accounted Part of his Perſonal Eſtate, he dying a 
Minor. 2 Chanc. Rep. 377. 
D No Intereſt is v by the Statute where there 
is but one Child. Vide erb. 14, 15, 112. 
E The Brother or Siſter of half Blood ſhall have 
an equal Share on the Diſtribution. Comberb. 112. 
F The Siſter of the half Blood ſhall have an equal 
Share with the Brother of the whole Blood. Car- 
thew 51. | | 
G An Eſtate per auter vie is a Freehold, and not 
diſtributable. Bid. 376. 
H None ſhall have a Diſtribution, but who at the 
Time of the Death of the Inteſtate is entitled to it. 
Skinner 103. . 17 
One dies, only one Child, and no Wife 
living, the Child dies an Infant; Adminiſtration 
ſhall not be granted to the next of Kin to the Fa- 
ther. Skinner 212, 223. 
K The Act for ſettling Inteſtates Eſtates, was 
made in Imitation of the Cuſtom of London. Did. 
213, 220 | 
L How the Right of Diſtribution of Inteſtates E- 
ſtates was at Common Law, and in what Manner 
it became diſtributable by the ſeveral ſubſequent 
Statutes. Bid. 219, 222. 
M mByother's Grandchildren cannot ſhare with 
Brother's Children. Salk, 250. | 
N The Aunt is not entituled to a Share with the 
Crandmother, the latter being nearer of Kin. 
Salk. 25 . 
O Anp Perſon entituled to a Diſtribution, ſue 
an Adminiſtration in the Spiritual 3 ac- 
compt, & c. Salk. 251. | 
See the old Law of Diftributions and Inheri- 


I 


P 


is ſhall be 


Half and whole Blood 
to have equal Shares. 


Lands with 
Infant's Money ſhall be 
accounted Part of his 
Perſonal Eftate, he dy- 
ing a Minor. 

Where but one Child. 


Brother or Siſter of 
the half Blood; 


An Eftate Fer autey 
VIE. 

Who ſhall have a Di- 
ſtribution. 


To whom Admin 
ſtration to be granted. 


A Donative. 


Fine e a ., And fee how far Eſtates per auter vie are Aﬀets A 
e rt and 8 N t Colle NY 
"td "Thee none amongſt Collaterals bier 
+... +... Brother's and Sifter's Children, for the Eſtate ſhall 
go 1 the next of Kin gf the Inteſtate. 3 Salk. 

138. ; 5 5 12 


Divorce, See Marriage. 
Dockets, See Judgment. 


\ 


 Donative. 
See Church, 


Onatives are ſo called becauſe they began B 
only by the Foundation and Erefion of 
the Donoꝛ: And the Patron, in confer- 
| ring of them, doth not make a Pꝛeſent⸗ 
ment of his Clerk to any Ozdinary to have him admitted and fn- 
ſtituted, and to be induted by the Archdeacon: But the Patron, 
though a Layman, yet by his TUriting confers this upon his Clerk, 
which is called a Collation, Clergyman's Law 120. See Yelv. 60. 


2 Donative is a Benefice meerly given and C. 
What is a Donative. COllated by the Patron, to a Man without either 
Pꝛeſentation to, 02 Inſtitution by the Oꝛdinary, 
02 Indutton by his Oꝛder. Godolph. 202 
The Pꝛeſentee when he is in hath a Freehold, Godolph. 191. D 


A Farochial Churck A Parochial Church may be a Donative, and E 
may be a Donative. exempt from all Ordinaries Juriſdictions. Godolph. 
201088872 > boli 5 | 
How it is where the If the King founds a Church or a Chapel, he F 
4 King builds a Church. may exempt it from the Ordinary's Juriſdiction, 
7 L the Lord Chancellor or Keeper ſhall viſit it. 
What Church may be A Parochial Church may be a Donative, and G 
2 Donative. exempt from the Ordinary's Juriſdiction, and the 
To whom the Incum- Incumbent may refign to the Patron, and not to 
ent may reſign. the Ordinary, nor may the Ordinary viſit, but the 
| Patron 
4 


Why called Donatives. 


— 
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Patron by Commiſſioners appointed by him; but a 
meer Layman is not capable of a 
five, but it ought to 

though he comes in by a 1 yet his 
Function is Spiritual. 205 1 Þ Hi: Je» 

A Jfa 1 be give 4 . 900 thout-Limi- 
tation of Eſtate, as for Life; yet Fo Gift is good, 
and the Grantee hath as large an Eſtate therein, as 
if granted expreſly for Life't Fer a 
granted ſor Life, not for Years, or at Will. 


B But . Patron of a Donative doth once 
invent ed — nary of the Dioceſe, and ſuffers 
hon and Inſtitution: the tale, B. 7 he thereby 

hat made it always preſeniany dle 4c. 08s; Ch. 


4 
King 15 20 850 2 8 Rep. 172. But if a Stranger pre- 


ſents a Clerk to the Ordinary, whio is inſtituted 


and inducted; this doth not entitle the Clerk to it, 


becauſe it is merely void. . El. 653. Ch. Litt. | 


344. 4. 


C No Man can be capable of a Dogiative, unleſs | 


he be a Prieſt lawfully ordained; becauſe every, Do- 
native muſt be either a Parſonage,! 13 


14 Car. 2. cap. 4. Note, he muſt take 


5 See Clergyman's Law 123... 


onor, who hath the ſole Viſitation and Correc- 


tions | and the Ordinary hath nothing to do;there- th 


with. Co. Fac. 63. ph 1. Moore, Caſe 1062. 
E Note if the Benefice be a Benefice with Cure, 
it is fe. for him to ſabſcribe the 39 Articles in 
the Preſence of the Ordinary of the Dioceſe: 1 If. 
144. 2. 2 Cro. 63. Alſo, it is ſafe for him to read 


the faid Articles within two Months after he hath 


other Eecleſiaſtical Promotion or Dig dug fee 7 
Oats 

and make the Subſcriptions according to the faid 

A Reſignation- of a Donative mult | be 1 dhe | 


Who ate to viſit. 


parochial Do Dona- LES 
ITE in Ofders 3 els capable 0 


How a Spiritual Bene- 
fice muſt be granted, and 
when theGrant is void: 


ritual Benefice can only be 
Davis's Rep. 45, 46. 


If the true Pikroni 
once preſents, it's always 
3 


9 


80 ir ij in Caſe of the 
King, . 


— 


But if a Stranger pre: 
ſents, it's void. 


Who ire capable of 
natives ; and why. 


14 Car. 2. tap: 4 


. tion of it 
muſt be made to the 
Donor, not to & Bi- 

af; nl, £ 


If a Benefice, with 
Cure; muſt in two 


Months fad the 39 Ar- 


ticles and Prayers Fort- 
noon and Afternoon. 


Poſſeſſion; and alſo to read within the ſame Time 


the Morning and Evening Prayers in his Church, 
and the Form of giving his Aſſent or Conſent there- 
unto; otherwiſe his Benefice becomes void. Vide 
the Statute of 14 Cur. 2. cap. 4. 
F Donatives are exempted — the Viſitation of 
the Ordina ry, and. Hom Arado at Wan. 
25 140. s ; b "of. 


The Penalty. 
tine en: 


14 car. 1. cap; 4. 


Dower. 


8 by the Law of the Lan, tan Por 3 


r n * kion which a WMinow hath of the Lands 
\ of het pusband; which by the Common 
Law is the Third Part of all the Lands in Fee-Simple, o: Fer- 


Tail, whereof the usband wag fole eigen at ane W 
the Coverture. 35 


She ſhall have ber Qua- The Wife by Mogi Chants, aps 7. dan wo B 
Time ber Dower oughs her Quarentine, \ viz, ſhall remain in the Capital 
to be aſſigned to he. Meſſuage of her late Huſband (which is not a war- 
1 - Magna Charta, cep. 7. like Caſtle for the Defence of the Realm) by the 
1 Space of forty Days; within which Time her Dower 
| * be aſſigned co her. See 2 Int. 16. 
How Dower of Gavel- the Cuſtom of Gavelkind, 'the Wife mall be © 
kind Land ſhall be. endowed of the Meiety ſo long as ſhe keeps het- 
* | ſelf fole and without Child. Ch. Bir. 33. b. oy 
11 Where Tenant for here a Leffee ſhall be received in Dower: * 
* bp wecibed. am How Execution ſhall be. See Title Batelpt, 
7 and G., Blix. 564. 
| A Miſtake in the Writ © The Writ us Precipe A. B. "ps vel; E. F. E 
| if doth nor ſay quod red- rgtiondbiler dbrem from" des terris, &c. dudum B. 
Tanne Ne e EE ne 
Wn it Hold pot: + Præcipe ar. tur 1x07 
And bo pri given to ſhew "Ee why it ſhould 
mot abate. Civ. 7 e 
| eg ge PEN The Sheriff re that he had Adliveind %i- F 
| Adrowfon. Bene cz. fin df the third Part of the Honour, Hundred, Te. 
talla felons. 7 al nements, and Advewſon, viz. of One Tenement 
How the Sheriff's Re- or Farm i C. vocat y. Farm, une vel nuper in orcu- 
turn to be; A —4 it t patione A. B. And moved that Tenement and Farm 
| 117 mn was uncertain: And alſo of thirteen Mefuages 455 
| Tenements, cum territ, pratis, paſcuis & 
| eiſdm inen. bun vel nuper in tenura A. TD. 
| 


Not 8 2 E. F. Gc. which was moved to be void for Uncer- 
Common in groG /®"* tainty; but held to be good; becauſe it is but the 
Return of the Sheriff, which needs not ſuch preciſe 
Certainty as in Declarations: And when he fays he 
hath delivered them all by Metes and Bounds, it is 


good. 
Alſo 


A Alſa 2 Feme is endowable of an Advowſon in \ Dub is er 3 Chinon 


B nom An 06000, FITS & It cap. 16. 


bar any 


E W. D. Tenant for Life, 3 0 7. S. and = Ta tone, 


- ſhould take + cm thereof for the Preſerv 


F. {hen Lands are redeemed upon 


Dower. 6, 85 


Groſs, and of hone & catalla elomim, which are - 9 
Fronchiſes. Ou. Face 621. pl. 12. She ſhall be t. 
endowed of a Common Appendant or Appurte- "well 


nant; Which will alſo pats cum pertinent. But of 


a Common in Groſs Sans nombre, ſhe is not dow- 
able. Cro, Car. 300. pl. 3. She ſhall be endowed And of the Houſe of 
the Houſe whe ber Huſband was made a dhe Barony. 


ron. 5 Mod. 64, 65. 


Star. 4 & 540, & . 

Entituled, An Af to prevent Frauds by clandeſtine 1 25 655 i of the Nor 

Mortgages, (which fe in Title tnages) ſhall gagor hes (Doves, 
—4 Wide ef n ane n. | 

. from . —— * Kiglit of, in, and 

to the mortgaged Lands (mentioned in the ſaid Statute) who did not 

legally join 'with her Hatband in ſuch Mortgage; or otherwiſe law- 

ly bar pp! exclade herſelf from ſuch her Dower or Right. 


CA Woman may be endowed of the Profits of an Aud of the Profits of 


Offi ce, or of a Fair, or Market. Paſob. 24 Car, 2. an Office, or Fair, or 
B. R. Becauſe it is an Inheritance, and _ be re- Market. . 
; fncod toa Cortainty ty, fub modo. | 

'A Devile to a Wife durante Ae is no Bar Device to a Wife du- 
to her Dower, unleſs expreſs'd in the Will, That rene viduitate, is 10 
if the claims her Dower, ;the ſhall leſe the Thing Pegs bee is... 
deviſed to her. Latw. 733. 


14 1 3 and in cn the 
irs Males of his Body ; Remai over. 

V. marries the Demandint, — dies without Iſſue. bars * 
And if his Wife ſhould have Dower, was tlie 

Weſtion, u., H the Remainder to J. X and his Heirs for the Life of 
. D. was ſuch an interpoſing Eftate between the Eſtate for Life of 
IF. and the Remainder to the Heirs of his Body, that the Wife ſnould 
not be endowed ? And it was ſaid for. the Dechandarit that all the 
Eſtate was reall jo W. and the Remainder to J. & for the Life of V. 
Vas but a ] 5 that if V. ſhould commit a Forfeiture, J. & 
| ation of the Komaio- 
ders: But in the mean Time all the Eſtate is executed in /. As in 
Lewis Bomle's Caſe, where: all the Eſtate was executed in the Father, 
until the Birth of a firſt Le] And altho' by this Poſſibility the Eſtate 
for Life of V. is not r yet the Tail is executed: to ſuch Purpoſe, 
dhat the Wife ſhall be : Bur the Court notwithſtanding gave 
" Judgment for the Tenant. 3 Leo. 437. - 
A Mortgage, Where the Wife of 
the Wie of the ſhall noe nor have Dower. pareDore 


# +2 


- Þ » y 
* . 
FY F > - - 
* #| — - —_ - - 
. 


556 , DdWer. - . 
Where the Huſband 


Lakes by F uroit, and renders again; tho” it was once the Huf- 
en ce hands, yet the Wife ſhall not have) Bower. G. 


hall not have Car. 191. C. Lat. 31. b. 


2 dend aſſigned by the Sheriff, ſhe can't in another Term 


when not. pray a new Execution. - Cro. El. 10. 5 19. 05 


How it is where a A CUloman recovers Dower of a Manor hiran G 


Woman recovers Dower were ſeveral Copyholds for Life; and the Cuſtom 


or three Lives in Poſſeſſion or Reverſion. The Sheriff upon a Writ of 


Jf the Huſband takes à Fine ſur conngante de A 


* 


i. 


K * Is that Dominus pro t ore may 2 744 two 


Seiſin returned, That he had deliver'd her the third Part of the Manor, 


viz. fach and ſuch Tenements. She keeps a Court and'grants:one of 
IF ; — qe 3 3 three for their Lives: 

0 7 bendum after the Death of A. B. the preſent 

ing denen Copyhold Tenant thereof Tor Life; "ſhe afterwards 
dies; and then A. B. dies: And adjudged that 


this Grant was good, altho' it was not executed in the Life of the Te- 


nant in Dower. who granted i it; for the Grant is warranted by the 
Cuſtom. Cyo. El. 661. pl. 10, 662. 


An intervening Eſtate Where Lands are Limited to the Uſe of A. foe D 


for Years ſhall be, no Life, Remander to B, &. for Yeats; | Remainder ' 
Hindkince of Dower. | to the Heirs, Males of the Body of. . A. dies; 


this intervening Eſtate for Tears is no Impediment to the Execution 


of the Eſtate-Tail, nor ſhall be any Hindrance or' en to the Wife S_ 


Dower, , Lutw. 729, to 733. 1 vu 
f i A 
a N hal A Reverſian expectant upon a Term for Years, and 


ha © mn G K F of the third Part of the Rent W thereupon. 


of the Rent. 2 agent! wht bine, 5 * 

— wang 11 recover any Damages, except the Huſband died 

Dower. + ſeiſed; and this is by the Stat. of Merton, cap. 1. 

en Dye: 284. 2. pl. 33. and there ſhe. ſhall have It 
from the Time of His — Veen, 


\ Hiern Cont i + In Dower, the Jury gave Damages as in Caſs; G 


majghs when the Jury do | where the Huſband died ſeiſed; which dying ſeiſed 
e Pow is not found by the Verdict. Curiu The Beman⸗ 
aan may pray Ju udgment of -the sand releaſe the Damages; or 
may aver that the Huſband died ſeiſed, and ave A: Writ to elaire of 
the Damages. - 1 Leon. 92. Cafe 118. 


Wite . ſhall: be cndotwed . a third part of E 


The Widow, Demandant in Dower, ſhall not F 


Jf the Demandant in Power accepts the Land 3 


1 


Ik the Huſband died ſeiſed, then upbn a Judg- H 


What the ie 
are where the cendings ment by Default in: Dower, there muſt be an 


died feiſed, Award upon the Roll of fuch his dying ſeiſed. 


nog Whereupon there goes forth: a Writ of Inquiry, 
Whether the Huſband died ſeiſed, and what Time hath paſſed fince 
he died, and what the yearly Value of the Land is, and what Da- 
mages the Demandant fuſtained, by Reaſon of the Dower not being 
3 {et 


* 


LG . 
Dower. My” n 
ſet out? Which Damage being ſo found 128 the Writ of Inquiry, 
Judgment is given for the ſame. Vide Stat. Merton, — . 2 N 


A 


* 


Pleas, 


20 H. 3. cap. 1. See Co. Litt. 32. b. Cro. Fac. 621. 
Raym. 366. 7. 0 8 | . SE" 

Where in Dower the Tenant as to Part pleads 
Non-tenure ; and as to other Part Detinue of Char-- 
ters, and a Will; upon Iſſue taken upon theſe 


. Non-tenure pleaded 
to Part, and Detinue of 
Charters to other Part. 


and a Verdi& and Judgment for the Demandant. See the Judg- 


ment and the whole Proceeding. Benl. 153, 154, 155: 


B 


Where Dower is brought againſt the Tenant 
Leſſee for Years, in which he may plead Non-te- 


nure; yet if Judgment and Execution be againſt 


C 


him, he may enter upon the Demandant, 1 Leon. 
92. Caſe 119. | 5 
Ik the Huſband died ſeiſed, and upon declaring 
in Dower, the Tenant pleads, That he is, and al- 


ways was, ready to render Dower ; and Judgment 


D 


F Tf the Hu 


G ACommon Recovery had 


be had thereupon : Then there goes an e 7% of 


what Damages only from the Time of the Tz/te of 


Where Judgment a- 
gainſt Leſſee ſignifies no- 
thing. | 


Where the Huſband 
died ſeiſed, and the Te- 
nant pleads, That he was 
always ready to render 
Dower : Then what the 
Proceedings ſhall be. 


the Original in Dower to the Day of Inquiry? And Damages are to 


be found only for that Time 

Jn Dower ; the Tenint, as to part, pleads in 
Abatement, that he is not Tenant to the Freehold ; 
but one I. S. As to the Reſidue, he ſays that the 
Huſband died poſleſs'd of two Charters, (and ſets 
them forth) which came to her Hands, and ſhe 


Tenant as to Part 

eads not Tenant of the 

reehold; to the Reſi- 
due, Detinue of Char- 
ders. 


detains them from him; upon Delivery whereof he will render her 


Dower. Mod. Caſe 217. 


E Jn Dower the Tenant made Default after De- 


fault; whereupon another prayed to be received 
for his Term, made to him betore the Coverture ; 
and he was received and his Term traverſed : And 
adjudged, that the Judgment ſhall be enter'd gene- 
rally to recover Seiſin of the Moiety (being Gavel- 
kind) and that the Execution ſhall be ſpecial, viz. 
That the Sheriff ſhould not ouſt the Termor ; but 


Termor received up- 
on a Writ of Dower, 
how the Judgment and 
Execution ſhall be. 


And how the Execu- 
tion ſhall be executed. 


that he ſhould come upon the Land and demand Seiſin for the Widow; 
and thereby ſhe ſhould have the Moiety of the Rent with the Rever- 


ſion. Cro. 564, 565. pl. 92. | 

nd did not die ſeiſed, and the Te- 
nants (on the Declaration in Dower) ſuffer Judg- 
ment by Default, there are no Damages nor Coſts, 


only Judgment for Seiſin. See 2 Inſt. 80. 1 Inſt. 
32. b. Gc. 4 Leon. Caſe 69. 4 4 
againſt Huſband and 


Wife of the Huſband's Lands, ſhall bar the Wife 
of her Dower, altho* ſhe hath no Recompence in 
Value. 2 Rep. 74. Plow. 514. 

. 1 


How it is where the 
Huſband did not die 
ſeiſed. 


A Common Recovery 
Had againſt Huſband and 
Wife, ſhall bar the Wife 
of her Dower, tho” ſhe 
hath no Recompence. 


The 


568 

The Wike hall be bat- 
red of her Dower if ſhe 
'doth not. claim within 
five Years after the Fine. 


cauſa adulterii, noBar 
of Dower. 


Lies not againſt Te- 
nant by Eltgit, or for 
Years, "7 

Ne unques accouple, and 
Biſhop's Certificate. 


What theBiſhop muft 
certify upon Ne unques 
accouple, 


* 


A The Return of the 
Biſhop upon Ne wigques 
accouple held a good Re- 
URS i CY. | 


How Seifin to be deli- 


* 


Bar of Dower. 


1 


* 
= >» Fe , 
" ” 
» 
lad 
*, 
. 


gf) The Huſband levied a Fine and died 5 the Wife A 


did not bring her Writ of Dower within five 
Years after 5 Death ; this Fine ſhall bar her. 
3 Leon. Caſe 71. Mod. Ges . * 
' ADivozce 2 on terii or Elopement is no B 
108. my | 
A Writ of Doves cannot be brought againſt C 
Tenant by Elegit, or Tenant for Years. 9 Rep. 17. u. 
Ne ninqnes accouple in 4 Matrimony, with D 
_ 1 om: cate, and Judgment thereupon, 
ep. 19. 5. 605+ Mai 
? Gabon Ne unques accouple, & c. the Court writes E 
to the Biſhop to certify the Marriage, which Biſhop 
muſt make his Return certainly, vig. whether they 


vere lawfully married or not; and not to return the ſpecial Matter as 
a Jury may do. Daliſon 79. pl. 16. 5b | . 


_ Upon Ne unques accouple, the Biſhop certifies F 
72 were accouple in vero Matrimonio cum pred. W. 
2d clandeſtine, & quod W. &. E. thori' & menſe 
participatione mutuo cobabitaverunt uſque ad mor- 
tem pred. W. And adjudged a good Return. Cy. 
Car. 351. pl. 16. 1 
Aan dies ſeiſed of three Manors ; the Sheriff G 
upon a Writ of Seiſin gives the Plaintiff Seiſin of 


one of the Manors : This is naught ; becauſe he muſt give Seiſin of 
the third Part of each Manor. Moor. Caſe 66. 


againſt an Infant, is not 


| How Judgment is to 
ede 8 
Dower againſt an In- 
fant. | 


Tenant in Dower can· 
not plow Paſture, Oc. 
it 1s Waſte in her, 


The Wife of a Co- 
nuzee in a Fine ſhall not 
be endowed of it. 


The Wife of a Per- 
ſon attainted of Trea- 
ſon, and pardoned, ſhall 
not have Dower, 


Judgment by Default | 
rot. Cro. El. 567. pl. 1. 


is Error. Cro. Car. 410. * 4 


By the better Opinion, where Judgment is re- H 
covered againſt an Infant N rage it is not Er- 
. Far. 111. pl. 8. 
here a Judgment in Dower is recovered againſt I 
an Infant upon a Verdict, the Judgment mult be, 
Sed nihil de miſericordia quia infans; otherwiſe it 


It Tenant in Dower ploughs up Meadow or Paſ- K 
ture, it is Waſte > Becauſe it alters the Evidences 
of the Land, which a Tenant in Dower cannot do, 
but muſt leave it as ſhe found it. Cy. Litt. 5 3. B. 

The Wife of the Conuſee of a Fine ſhall not be L. 
thereof endowed, becauſe it is but a fictitious Sei- 
ſin. Yaugh. 41. 

A Man ſeiſed in Fee marries, makes a Feoffment, M 
is attainted of Treaſon, and pardoned, and died. 
This Attainder bars his Wife of her Dower, for 
her Title begins with the Marriage, and ought to 


continue to the Huſband's Death, which cannot be here, beeauſe of 


the Attainder which hath interrupted it; and the Pardon helps not, 
becauſe it extends but to the Life of the Offender, but doth not take 
away the Attainder which hath barr'd her. 1 Leon. 3. 

— 5 N A Procedenda 


M In Dower uncore pri 155 2 
actual Aſlignment is made. Modern Caſes in Lu c 


Dower. 
* 4 * 


A N Prochdands upon ah Aid 
a Writ &f Seitn awarded, aul Return pon it 


2323 LOT Viv 
The Wife ſhall/ have Dower bf his Hyams 


"LS after a Divorce cauſa adulterii. Quo. Car. 485 
I che Wife elopes, and continues with the A- 
ee and ſhe be convilt thereof. unlels het 
ulband lets her live with: l again, _ tofeth 
| es Dower. 
D - After Verdict, and before judgment, 2 Lebant 
was received to fave his Term. Burton & Ox. ver- 
fus Leaver. Trin. 14 Car. 1. 


E A cuoman was not dowable of Tithes be 


the Statute of 32 H. 8. 24 Car. B. R. For before 
that few Tithes were in Lay-mens Hands, or were 
accounted a Lay- fer. 

F A (Woman is dowable of Common Appendant, 
but not of a Common in Groſs. Paſch; 24 Car. 
B. R. For Common Appendant belongs to Lands 
and Tenements whereof ſhe was e and 


cannot be ſevered. 


G Dower is favoured in Law, ind as 11 is Ha- 
voured in itſelf, fo is the hat ſues 10 reco- 
ver her Dower favoured i in her Proceedings in La 


in Dower, and 


889 

A Frocedendo upon an 
Aid-Prayer in er, 
Seiſin awarded and re- 
turned, 


Where hi ſhall fave 
Dower after a Divorce: 


Where ſhe el 
loſeth her Dower. 


13 E. r. cap. 34. 


After Verdict ae 
nant v i received id 
his Term. 


A Woman not dd:y- 
able of Tithes befor 
Stat. 32 N. 8. 


Dowable of Common 
Appendant, not of _ 
mon in Groſs: 5 


Dower is R + in 
Law. 


to recover it, as much as in Juſtice may be permitted, Paſcb. 24 Car. 
B. R. For the Common Law doth erimerditurihy favour and protect 


Widows and Orphans, as needing moſt He 

Jf a Woman elope from her Huſband ſhe ſhall 
loſe her Dower; but if ſhe be afterwards recon- 
ciled to her Huſband, and he afterwards dies 
ſo reconciled, the thalt be endowed. Dyer 108. 

I. 24. 

17 A Woman is divorced 2 Menſa & Thoro, ſhe 
" fhall notwithſtanding have her Dower ; this being 
but a particular Divorce. Co. Litt. 235. 2. 
K Mhat is a Caput Baronie, whereof a Woman 
is not endowable, and what not. Skinner 592, 


$93 
L "Dower of three Tenements not good, by Rea- 
ſon of the Incertainty of 4 . Tenement. 
Mod. Caſes in Lam an] Zoadd 


is A 8880 Plea where an 


and Equity 25. 


N Dower, the Manner of pleading it. Modern 
* in Law and Wd 43. 


3 


If there be a Recon - 
ciliation after Elope- 
ment the Wife ſhall be 


. 2 


Divorce a Menſa G 
Thoro : She ſhall RAS | 


hes Dower, 


| Capi 164 I 
Of three Tenements. 
What a good Plea. 


Pleading in Dower. 


Etro} 


Erro of a Judgment therein in G B. and in A 
| nullo oft errat pleaded. Modern Caſes in Law and . 
t 104. 

Dutchy Lands. — Lands are in the King's natural Capa- B 


city. Ti 78. 
Error. _ = — judgment therein ſhall not be ſtaid C 


by Writ of Error, if the Plaintiff in Error doth 
not enter into a. Recognizance, | Cr. to pay Dama- 
ges and Coſts, Cartbew 134. 


OT TE PERL Dower can't be barr'd but by an expreſs Inten- D 
Dower bart > tion ef the Parties. Moders Cuſes in Law and 
3 Equity 152. 
Of what a Feme en- A Feme ſhall be endowed of the Ca vital Meſ- E 
dowable. ſuage, or Caput Baroniæ, except of a eudal Ba- 


rony. Salk. 253. 
But at this Day there are no Feudal Baronies, F 
| except Arundell, Ibid. 
Wo ſhall be endow J Tenant for Life Remainder for Years, Re- © 
ed. mainder to 4. in Tail, 4's Wife ſhall be endowed. 
Salk. 254. 
But otherwiſe if the Meſne Remainder had been H 
h - > for Life. - Did. 
What no Plea ' Detinue of Charters is no Plea in Dower after J 
Imparlance. Salk. 252. 
. '" Stire facias, Tenant in Dower dies before Writ of Inquiry K 
. | executed; Adminiſtrator can't bring a Scire fa- 
cias for the Damages and Meſne Prof Ibid. 


Ureſs is where one is kept in Priſon oz L 
reſtrained from Liberty contrary to 


Dureſſe of Impꝛitonment. 
8 d Law; oz thzeatened to be killed oz 
maimed: Ik he in ſuch Caſe make a 


"Bond 02 Deen, it is void; and in an Action brought upon it, he 
may plea this Matter. 


1 But if a Man be arreſted upon an Action at the M 
* n another, tho' the Cauſe of Action be not 
198 good and true, if he make Bond to a Stranger, 


3 Fo it 


R e 


Wr 6d 


Ef F 


it is not Dureſſe; but if he make it to the Plaintiff, it is, See Terms 
of — 1 Bond for th None ſhall avoid 

A - None avoid his own r the Impri- None ſh: his 
ſonment or Danger of an 1 than of hinter 3 — the im- 
only. Cyo. Fac. 187. pl. 12 ae enn. | 


, n * . of FT : 
_—_—_ > © *30. 4 «4 2 * e : "We HS SOV ©» 024 


Duty. 


B » f NY Thing that is known to be due by 8 


Law, and thereby recoverable, is a Du⸗ 
ty betche it is recovered ; becauſe the 
| Party to whom it is due, bath a * ts recovet it from him 
A is due. 


The Word Forisfuceret may create a Duty. 21 
C Cor. B. E For 1175 to whom a Thing is for- — 
feited hath an Intereſt in the Thing OY „„ 


fore he recovers It 


8 F 


See 


; 
* * 
* 
* & © 
: x F "146% £ ' 
FEEL IE - + 6 * 6 


What may by extin- 
guiſhed by Unity, and 
what not. 


A Man may reſcribe 


Inhabitants may 5 have 
a Church Way. 


A Multitude may pre- 
ſcrive i in an Eaſement; 


For what all the In- 
habitants may alledge 
an Uſage. 


How an Eaſement to 
be alledged, 


. 4 , 
— 


FE 


. 4 
= * 


Pꝛelcription. i 
(Aer of PoleMon- 3 


2 Eatenuut is a Benefit which 4 Han 

map p2eforibe fo in the Frechold of una 
ther, as belonging tu an ancient Houſe, 
02 to his Land; and ſo alſo may. * 
ichianers. : 


d Ulay of Eaſe ma FL axtingiitied by Unity B 
of Poſſefiion + ; but a Way of Necefiny, or a Wa- 
ter- courſe cannot. Latch. f 54. See Cro. Fac. 170. 

J. 10. 
2 A Man may preſcribe to have a Waſhing- Place C 
in the Land of another. March 17. 

Alſo Inhabitants of a Town may have a Way D 
over the Land of another to their Church. Bid. 

A confufed Multitude cannot preſcribe in a Mat- E 
ter of Intereſt; but in an Eaſement, as a Way to 
the Church, Ge. they may alledge a Cuſtom or 
Ulage. 3 Leon. Caſe 254. 

All the Inhabitants of a Vill, or Pariſh, may al- F 
ledge a Cuſtom or Uſage for a Gate-way, or a 
. ; and for ſuch Things. 3 Mod. 294. 

To alledge an Eaſement by conſuevit only is the G 
beſt Way ; and Things of 12 ſhall not be 
enn by Unity. 2 Keb. 178 ph 71. 


: 
* 


A 
2 


A 


Ejectment. 


(wetivers, FEE 
See Sn 
AA #2 84h of Ejetment (which is nom . e 
become the Common Action wherein Ti- os YL * 
tles of Land are tried) lies to recover 1105 


a Poſſeſſion'of Lands, &c. which is illegally kept from the right 
Owner; and in this Action he recovers Poſſeflion. 


An Ejector in Law is any Perſon that comes ups un 
1 on any Part of the Lind: . in —4 — 1 . 
Leaſe, altho* it be by Chance, and with no In- | 
tent to diſturb the Leſſee of the Poſſeſiton, next after the Sealing and 
Delivery of the Ejectment-Leaſe, where ſuch Leaſe is neceſſary : And 
ſuch an Ejector is a | good Ejector to bring an Action of Ejectione firme 
againſt, to try the Title of the Land in Queſtion. Mich. 22 Car. B. R. 
1650. B. &. | Os 
C Tf one declare upon a Leaſe in an Ejectione * 
1 and that by Firue of that Leaſe he was at in 4 ine 
in Poſſeſſion of the Lands thereby lett unto him, 1 to be alive 
until that he was ejected by the Defendant, it is tion 8 ae. 
ſuppoſed that the Leſſor, that made the Leaſe : 
unto him, was alive at the Time when he brought his Action. 
Mich. 22 Car. B. R. For otherwiſe the Leſſee might have no Cauſe 
of Action; for his Leaſe might poſſibly be determined by the Death 
of the Leſſor. | 55 
D An Ejectment or an Ouſter is either an actual E- An Ejectment is either 
jectment, as when the Leſſee is actually put out of r 
the Land lett unto him, or elſe it is an Ejectment A 
by Implication of Law, viz. where ſuch an Act is done by one which 
doth amount to an Ejectment, altho* he do not really enter upon the 
Land let, and ouſt the Leſſor. Pafch. 22 Car. B. R. 
E So likewiſe in Caſe where an Infant is Leſſor, mn 
the Declaration ought to ſet forth a Leaſe by Deed, oughr to be bo” IRA". 
and alſo a Rendering ſome Rent, tho? it de but 5 5. fant is Lefſor, 


* 


otherwiſe the Leaſe will be void; whereas this Leaſe 
3 


ſo 


ſo declared upon, and which muſt be confeſſed by the Defendant in 
his Rule of Leaſe, Entry and Ouſter, is not void, but voidable; and 
although this is really but a fictitious Leaſe, and only to try the Title, 
PRA muſt be a good Leaſe in Law; i it is not, the Action will not 
ie upon it. 
Co may bring an- Although in an EjeHione firms there be a Verdict, A 
other Action after Ver. and a. Judgment, againſt the-Elaintiff, yet the Plain- 
he en *- tiff may bring another. Aion of Treſpaſs and 
*  EjeAment for the Land: Trin. 23 Car. B. R. He 
may bring divers Actions one after another if he pleaſe, for a Judg- 
ment in that Action is not final; for it is but to recover the Poſſeſſion 
of the Land, and is not like an Aſſiſe, or a Writ of Right, &c. where- 
in the Title of the Land is primarily concerned. 

He who has Title to | _ hath Title to the . in Queſtion in ; 
the Land may be made a an Ejectione firmæ, may upon Motion to the Court 
r r r a Defendant js che Aden with the Te- 
nant in Poſſeſſion, that he may thereby defend his Title; and he muſt 
alſo join in the Rule to confeſs the Leaſe, Entry and Ouſter. Miab. 
23 Car. B. R. Vide ut infra, according to the new Way of Practice. 

Whether he who is in. Me who is in any Part of a Meſſuage, viz. in the C 
any Part of the Meſſuage Barn, Stable, Stal Gc. after the Leaſe of Eject- 
is an Ejector for e ment ſealed and delivered to try the Title of the 
EVO >  Meſſuage, is an Ejector for the whole Meſſuage ; 

Meſſage cannot be this was before the Rule to confeſs Leaſe, Ent 

A ge | Entry 
recovered per partes. and Ouſter, was put into Practice. Paſch. 24 Car. 

52 B. R. For a Meſſuage is an entire Thing, and is 
1 not to be recovered per partes. b 

| Defendant's Attomeß In every Action of Treſpaſs and Ejectment, D 
to deliver ro rhe Fain”. where by the Rule of the Court the Defendant 
of all the Tenements in ſhall acknowledge Leaſe, Entry and Ouſter, for fo 
the Poſſeſſion bf the De- much of the Premiſſes mentioned in the Declara- 
_. tion, as is in the Poſſeſſion of the ſaid Defendant, 
or his Under-Tenants, the Attorney of the ſaid Defendant ſhall forth- 
with deliver to the Plaintiff's Attorney a true Note in Writing of the 
Tenements ſo being in the Poſſeſſion of the ſaid Defendant or his Un- 
der-Tenants. Per Cur. Trin. 16 Car. 2. Quere, if now neceſlary. 

Declares of a Leaſs Ejeſtment, and declares of a Leaſe for five Years, E 
for five Years, and Ver- where the Leſſor had only a Term for three Years, 
diet found for three, ill. and ſeems to be ill after Verdict found of three 
| Years. 2 Lev. 140. 

Two Leaſes from { Oetlares of a Leaſe by A. B. and C. and of an- F 
veralPerſonsot theſfame other Leaſe by A. and B. of the ſame Cloſe for 
"I — the ſame Term, and good. Id. 117. j 

Eje&ment of the tenth =@Cjeftment of the tenth Part of a Meſſuage in D. G 
mn a Meſſuagein®- and S. and it appeared upon Evidence, that the 

Part lay in B. not good. whole tenth Part lay in D. and no Part thereof lay 

in S. And the more Part of the Juſtices held that 
the Evidence did not maintain it, being preciſely 
of a tenth Part. 2 Lev. 334, 335. 

3 : But 


* 
. 
K/ 


Ejectment, 675 
A But they allowed, if one bring an Ejectment of Aliter, of one Acre of 
one Acre of Land in D. and S. and the whole lies e r 
in D. he ſhall 121 55 15 gs 7 +08 RY 
B So where a Man brings Ejectment of one Acre Ejectment of one Acre 
in P. and Part of it lies in & he ſhall recover for Ry ant Fart Hes fler 
ſuch Part as lies in D. Plomd. Com. 429. . a . bo 1 
C Allo, if a Man has Title to a fourth Part of an 80 if Ejectment be 
Acre only, and he brings Ejectment for the whole brought for a - whole 


Acre, he ſhall recover the fourth Part. 3 Cro. 13. quotes and be Part le 


| R EAA 4 | _ recover the fourth 
D Eijeſtment of an hundred Acres, and proves Part. 
Ti by a Leaſe: of forty Acres, he ſhall recover Ped ©) os 
the forty Acres. See 3 Lev. 334, 335» forty, he ſhall recover 
the forty. 
E Jn Ejectment for an hundred Acres of Bog, and The Plaintiff may re- 
other Things, the Plaintiff may releaſe his De- taſe his Demand to 


Part, and take Jud 
mand to them, and take Judgment for the Reſidue. for the Ars er 


Raym. 395. | 
F If the Heir brings an Ejectment, and his Anceſ- wo = 8 
tor dies ſubſequent to the Action, he ſhall not re- ment dies after tür Ait. 
cover, becauſe every one ſhall recover only accord- on brought, the Heir 
ing to the Right which he hath at the Time of ſball not recover. 
bringing his Action. Id. 463. 6 
Ik one ſeal a Leaſe of Eje&ment upon the Land How to proceed to re- 
to try a Title, it is not neceſſary to give Notice of (ver Foi-ilion upon ag 
the ſealing of this Leaſe unto him whoſe Title is * EA 
concerned: But it is ſufficient to give Notice, to the Tenant in Poſſeſ- 
ſion of the Land in Queſtion, by delivering to him. a Copy of the 
Declaration in Eje&ment : For the Poſſeſſion of the Land is primarily 
in Queſtion in this Action, and is to be recovered : Which Poſſeſſion 
doth properly concern the Tenant of the Land, be the Title in whom 
it will, though the Title of the Land doth alſo come in Queſtion, and 
is tried collaterally. But now by the new Way of Practice, it is not 
' uſual to ſeal any * of Ejectment at all in any 
Action of Treſpaſs and Ejectment, except only , 
where a Houſe or Land is empty; and that Per- 
ſon who was laſt in Poſſeſſion is run away, and you cannot find an 
Perſon to deliver the Declaration to: Then you muſt proceed the old 
Way, by ſealing a Leaſe upon the Ground, and give Rules to plead. 
(But you cannot have Judgment againſt the caſual Ejector without a 
Motion for that Purpoſe, after the Rules for Plead- 
ing are out.) But now by this new Practice, The neu Practice of de- 
which is to deliver a Copy of the Declaration in in Eee 1 
Ejectment to the Tenant in Poſſeſſion, or his Wife, | 
(a Delivery to a Son, Daughter or Servant, not being good) there 
muſt be upon ſuch Copy, an Endorſement or Subſcription in Engliſh, 
2 the Tenant what the Thing is; which Endorſement or 
Subſcription, or the Subſtance 17 muſt be read to the A 
| | 7 


— 


How, in caſe of an 
mpty Houſe. 


appear and confeſsLeaſe, 


676 Sſottiens; — 
the Peart who delivers the fame, at the Time of the Delivery 
Meret Which Perfort maſt alſo tell the Tenant, That unleſs he 

Ea forthwith ſhall procure ſome Attorney of the King's 
eng Manner of Bench, or other Court where his Adlon is brought, 
ens fes to appear for him, and defend his Title, (if he 
hath any) he ſhall be turned owt of Poſſeſſion ; or Words to that Ef- 
fect. Now if the Tenant doth not appear the Beginning of the next 
Term, then upon Affidavit made of the'Delivery of 2 Copy of the 
Declaration thereunto anne d unto the Tenant or his Wife, and read- 
ing of the Indorſement or Subſcription as aforeſaid, or acquainting of 
them with the Contents thereof, the Court will make a Rule for the 
Tenant to appear, and plead by a certain Day: At which Time, if the 

Ienant appears, he muff by his Attorney file Com- 

When the Tenant muſt mon Bail, and draw up a Rule to confeſs Leaſe, 

Entry and Ouſter, and leave it at a Judge's Cham 

ber, and give Notice thereof to the Plaintiff's At- 

torney to proceed, if he thinks fit: But if the Tenant in Poſſeſſion 

-—- doth not appear, then after the Day appointed by 

3 — 14 the Court for the Tenant to appear and plead, 

Which appears by the Rule, Judgment will be en- 

tred up againſt the caſual Ejector by Default; and the Tenant in Poſ- 

ſeſſion will be by an Habere Facias Poſſeſſionem upon ſuch Judgment, 
turned out of his ro 3 * * 1 ** 1 . 

Fl bai erſon ſnall be admitted to efendant in 
os 2 I Eje&ment with the Tenant in Poſſeſſion, but he 2 
Tenant. that hath been in Poſſeſſion, or receives the Rents, 
3 N. & M. B. RK 8 

The Court will not The Court will not ſuffer the Plaintiff to amend g 
ſuffer the Heeren 10 bis Declaration in Ejectment after Delivery, and 
17 on before Plea pleaded: But the Plaintiff muſt ſtand 

and fall by his Declaration as it is, or deliver a 
few Declaration. Trin. 5W. & l. B. R. 

The Leſſor of the UUÜhere there is a Recovery in Ejectment by 
Plaintiff, or the Plain- Verdict, an Action may be brought to recover 
forthe meſae Profits, the meſne Profits from the Time of the Defendant's 

| Entry hid in the Declaration; and at the Trial, it 
is not neceſſary to prove- any Entry of the Defendant, becauſe the 
Defendant doth in the Rule confeſs Leaſe, Entry and Ouſter; and alſo 
an Entry upon the Plaintiff by the Defendant, is found by the Verdict 
againſt him. And this Action may be brought, either by the Plaintiff 

What the Plaintiff is in the Action, or by the Leſſor of the Plaintiff: 
ro do, and what the And where the Plaintiff Po it, he need only at 


ntry and Ouſter. 


—_ the Trial to produce his Poſtea of his Recovery: 

But where the Leſſor brings it, he muſt prove his Title over again, if 
it be inſiſted upon on the other Side, or elfe he will be nonſuited. 

Where there are two FJ there be two Ejectors named in an Ejectione D 

* Wr firme, one of them may be found guilty of the 

other it guin ry. Treſpaſs and Ejectment; and the other, as the 

guilty = 5 
Caſe may fall out, may be acquitted. And 4 the 
3 | ion 


A Aan 


Ezoctmoul. = 677 


Action is well brought: Beeauſe there is a Treſpaſs and Ejectment 
found againſt one of the Defendants, But now! by the Statute of 
96.9 V. z. 10. unleſs the Judge, before 8 & ga. 3. cap. 10. 
whom the Caufe was tried, certifies immediately, 
after the Frial in open Court, that the Plaintiff had a reaſonable 
Cauſe for the making ſuch Perſon Defendant in the Action, the De- 
fendant ſhall have his Coſts, as if a Verdict had been given againſt the 
is made Plaintiff in Ejectment without A Man is made Plain- 
his Knowledge, and the Plaintiff becomes Nonſuit, lege. ar Ms Know: 
and afterwards _ - 1 — out 138 | | 
H it appears by his Oath, that he was made Plain- | 
tiff wa tis Knowledge or Order, he ſhall be 1 Hes l 
diſcharged: Becauſe it is very unreaſonable to puniſh an innocent 
Perfon. 34 Car. 2. B. R. And fo it was adjudged in one Wright's Caſe 
in B. R. 5 Anne. 1 ie | 
B The Court will not grant an Habere Focias Poſ- An Habere Facias can- 

ſe/ſimem upon a Judgment in Ejectment above a Judgment in Ejeiert 
Year's ſtanding, until it 1s revived by Sci. Fa, And above a Year, unleſs re- 
of this Opinion were the Court after Argument on ed by Sire Facias, | 
both Sides, and great Deliberation. - And where 
an Habere Facias Poſſaſſianem was ſued out and executed after a Year, 
and a Day, without a Sci, Fa. a Writ of Reſtitution was awarded by 
the Court, Quiz erronice emanavit, Mich. 1 Anne, Withers's Caſe. 
C Jn every Ejectment the Plaintiff ought to ſet How to declare in an 
forth in his Declaration, if it be of a Manor, then Eectment. 
A de = cum on * if of 3 1 

? oriam de D. Ge. ry is a Thing A Rectory, what. 
| which conſiſts of divers Things, as Glebe, Tithes — 
c. 2 Leon, Caſe 13. for which an Ejectment will well lie.] And 
then ſay, ſo many Meſſuages, ſo many Cottages, ſo many Acres of 
Land, ſo many Acres of Meadow, ſo many Acres of Wood, &. cum 
Pertin. in D. Oc. which muſt be the Pariſh where the Lands in Que- 
ſtion do lie. Upon an Ejectment upon a-Leaſe of An Ejectment will not 
Tithes it muſt be ſhewn to be by Deed (becauſe licupona Leaſe of Tirhes 
= 2 ply r 8 AO d 
naught. C79. Fac. 613. pl. 3.] But the Demiſe ma g ir. 
be ſaid to 2 made bf — other Pariſh in ts ba 
County, to the End that there might be a good Ve- 
nue. But now by the Statute of 4 & 5 Anne it is 4&5 Jun, 
enacted, That every Venue for the Trial of any 1 
Iſle ſhall be awarded of the County wherein the 

V.: Note, Where the Ejectment was de Manerio de Ffectment of a Manor, 
S. onl of without ang of any Land; and the — fi 
Jury find the Defendant not guilty, quoad an Houſe and ſome Land, 
and Part of the Manor: The Court was in Doubt what Judgment to 
give. Latch 61, 62. 5 | 

In 
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ſeſſionem; and conſequently there can be no Fruit of ſuch an Action, 


678 Ejettment. 
Cauſe ſtayed upon An Ejectment was brought for Non- payment of A 
ele "the Court was — to ſtay l 
034071: upon Payment of the Rent and Coſts, to be adjuſted 
And a new Leaſe was by the Secondary, which the Court granted: And 
ordered. adſlſo ordered a new Leaſe to be executed at the De- 
e fendt Colts. Ach. 8x... 
Several Demiſes may Po may lay as many Demiſes in a Declaration B 
be laid in one Declar- in Ejectment as you pleaſe : And if the Plaintiff 
don, and non de s recovers upon one of them, it is ſufficient pro tanto. 
As for the Purpoſe for Lands in Gavelkind, the Plaintiff declares, That 
A. B. C. D. &c. 10 Dec. & c. did demiſe to him an hundred Acres of 
Land in D. in Com. Kant. in forma ſequen. vide! A. B. demiſed to the 
Plaintiff one third Part, Habend. & Tenendum, &c. And alſo that C. D. 
demiſed to him one ſixth Part of the ſaid hundred Acres of Land, Ha- 
bendum, &c. And alſo that the ſaid E. F. demiſed to him one third 
Part: And alſo one ſixth Part of the ſaid hundred Acres of Land, Ha- 
bendum, & c. By Virtue of which ſeveral Demiſes he entred and was 


poſſeſs d, G. Paſch. 1 Fac. 2. R. Rot. 332. B. R. 3 Leu. 117. 
-" Yi: lis of «Sandi It lies of a ſtanding Pool. Telv. 143. Note, If C 
Pool. the Land under Water belongs to the Plaintiff, he 


Water belong to the nt, g Goth 
Plaintiff, he r bring then his Action upon the Caſe. * 23 Car. B. 
Ejectment; if the River or i ; 5 ; | 
— 7 ff N For if the Thing be uncertain, the Sheriff cannot, 
4 


if the Land under may bring his Ejectment; but if the River _ 


if the Plaintiff recover, know of what to deliver 
#7 the Poſſeſſion upon the Writ of Habere Facias Poſ- 
which the Law always labours to prevent. 
Ot what an Ejectment An Ejetment ought to be brought for a Thing D 
* eee that is certain. It doth not lie de Pecia Terre. 
Nor 4 One Cle. Mo. 564. nor de Uno Clauſo. Cro. Elix. 339. altho 
ſe | 
Ty 2 it hath a certain Name: But it ought to be of fo 
many Acres of Land. And although it is ſaid, containing three Acres of 
Land; yet not having faid what Sort of Land, as Meadow, Paſture, 
Oc. it is naught. 11 Rep. 55. 4. But Cro. El. 235. held it to be good. 
Lies not for Dale- @Cſeitment of a Garden called M. Garden, and a E 
Meadow, nor M. Garden. Meadow called Dale Meadow; a Judgment was 
given in the King's Bench, but reverſed in the Ex- 
chequer-Chamber. CY. El. 339. pl. 3. 
Nor de virgata terre. - | Lieg not de una vireata terra. Ibic. F 
Nor deCommuniaPafture. Allo it doth not lie de communia Paſture; nor of G 
Nor @ @ FAG: a Fair: But de Manerio de B. cum Pertinen. if the 
Fair is appurtenant, is good: It doth not lie for a 
Croft; for the Uncertainty to make Execution upon. Cyo. Car. 492. pl. 17. 
Not de Pannagio, nor It lies not de Pannagio nor of the fourth Part H 
2 "the fourth Part of a of a Meadow. 1 Lev. 213. not'ſhewing how many 
8 Acres the Meadow contafjnianns. 
Nor de uno Repoſitorio. © JAQ2 de uno Repoſitorio, without an anglice for a J 
Warehouſe. March 138. The Court was divided 
upon it. Cro. Car. 554. pl. 10. 
5 No? 


3 


+ 


Sject ment. 


Noꝛ de uno Meſſuagio ſiuę Temænto; but if there 
be Land 11 þ et Decla laration, . and 7 a V. ers 
dict for the Plaintiff, ,then if oe Plaintiff, will 


agree to releaſe! his Damages and Caſts, he ma 
have Judgment. for the 9 7 Leon. Caſe my 
Kere 918. pl.. Becauſe 


See Co. El. 186. pl. 8. See N. 
fication. ages 1630. 


A 


B It lies of a Cottage. Co. 
it is a Word of a certain Signi 
12 Maii, B. S. 
c  Ejettment, les for a a Cartilage. 4 Mod. 3 It theo: 
de 35 Stabulo, de uno Pomario, uno Cotagin. 1 Lev. 
It lies - uodgm loco vocat le Veſtry of ſuch a 
Goth & de robs : claufis vocar. Gabeln. 3 Lev. 
= 97. to Fol. 201. An 
D, ee lies of a Church, 40 d. une e vocat 
rin Church of B. 5 not of a Chapel; but 
Name of an Houſe. . Reps 


it ot ught to be.by, t 


25. C. 


E Foz Tithes! it ok: not be de pies? Rap omnimo-.. 


dir decimis in M. without ſaying Garbarum, Fæni, 
Lane, Agnorum, or ſome Certainty of the Nature 

or Quality of the Tithes where! 
= B. March 22. 


five Tenemiento. 


/ . Fo 
two Cloſes called 6. 


Judgment may be given. 
It lies of ſo many Loads of Tithes of Wheat, and 


„Nor Ae uno 28 


8 4 10 


It lies for a Cartilage) 
for a Stable, an r 
Cottage. 8 
111 871 


For a v 


Ic lies for a Church, 
but not for a Chapel. 


For Tithes, how. 


11 * 


10 1 of Fs being ſevered from the nine Parts. Cr9. Car. 301. 


| 6 8 Ie lies de 1 450 Cubiculo, 3 che Court ſaid was 
etter Word that Camera. 3 Leon. Caſe 275. 


G E men of Land, and a Coal-pit in the fame 
8 is good, it being a perſonal Action, and no- 


thing certainly demanded. C. Fac. 21. pl. 1. 
H It lies of a r a Boilery of Salt. 
Cro. Fac. 150. pl. 9. — e 0 
I _ Ejettment;of two Cloſes of Land called 4. & B. 


containing three Acres, it is well eno eno b. 5 for it is 


certain cnongh what che Nature of and Ac 
and thi e. Cloſes contain, more, IE, 
recover the whole Cloſes. Cre. Fac. 435. 425 yp 


k It well lies for both, though moved that a Præ- 


cipe: lie for neither. Co. ern 654. ph. 3. E 0 500 


834. Ney 37.1 


L ...Jt-lies not de P:ſ iſcaria in a River, becauſe 1 Was 


not ſaid, terra agua co-operta. C er. 492. fl. 17. 
But an Aſſize py: be —— ht — it. 8 _ | 
M "oz. of forty 


4. 0 111 Y © 


Acres of Land, Vieadew and Pa- 


* Co. Car. 57 13. Her 3314 
It lies de uno She . N the Th Th ing. 
Np that 25 "Sheriff n may do Execution of. 
it. I. Keb. 236. pl. 65. 
. 


De uno Cubiculo. 


of 8 and 2 Cook 
pit in it. 177 27 7 


Of a Coal-Mine: 
Ofa Boilery of Salt. 


Kjefmentof twoCloſes: 
called A. OB. 1 
three Acres, is 

though the Cloſes con- 


N Acres. 

& les 5 bock. 
AT 4 1 4 w 

2 Nat Fi . 


But it lies 4 Terra Aqua | 


co- o perta. 


Nor of forty Aeres of 
Land, Meadow and Pa- 


ſture. 


It lies de uno Stabuls, 
and why. 


Lies 


680 


Lies not de Peta Terre, 


Lies de Coquina, © 
Nor of a Water-courſe, 


Where the —— 
ſhall recover 
r 


Becauſe it appears 
firſt of Joey 


Where Jud 1s 
had, and a Writ of Pol. 
ſeſſon — 


And the Tenant after- 
wards re-admitted. 


Another Ejectment 


brought, the Tenant 
attorns. _ 


The firſt Man ſues out 
another Writ of Poſſe 


ſion, and naught. 


What Eſtate will main- 
tain an Ejectment. 


Where the Demiſe is 
laid before the Tame in 
. 
tion. 


Eſſoin· Day 


ſeſſion; and the Tenant was immediately re- ad- 


uf Trinity 9 Form to 


Moor, Ca 
2 ſe"976- 


4 


Noy 109. 


Err Bere 


firm but wee current. Lal 153. 


by. ( 
tle, and 


1 975 51 be Rad ed 1. 
fendant confeſſeth Leaſe, Entry and 


Ouſter, and gives in Evidence a Title to himſelf; uhich comment d 
I Fan. Here the Plaintiff ſhall recover his Damages from the firſt of 


December to the firſt of Fan 


Ari & god tte ey we} 
Verdid | that he had no Title'to the Land the 
LPs Cale 5 Anne B. © 
AJ 
Default, and a Writ of Poſſeſſion executed; 
the alen and all his Family turned out of Fel. 


mitted upon his att Tenant: Afterwards an- 
other Perſon ſerves the Tenant with a Declaration 
in Eje&ment, and the Tenant attorns to him; and 
the firſt Man who recovered, ſued out 2 Writ of 
Poſſeſſion upon his Judgment, and executed it; 
but it was ſet aſide: uſe the Plaintiff had upon 
his firſt Execution the Effect of his Judgment, and 
might have kept the Poſſeſſion when it was deliver- 
ed to him by the Sheriff. 5 V. & AM. 

A Rent granted-wi 
not paid, then that he N and retain the 
Land, qtou Sc. the Grantee hath here ſuch an 
Eſtate as will maintain an Ex * 4 
Where a Declaration in Ejectment 
the f{e) of Eaſter Term, And te Bene 


Term; and alſo delivered before the 


of Tri 
e Tenant in Poſſeſnon; yet this ſhall 


be good, though the Demiſe is laid after Exſter Term: "Becauſe when 


the Tenant in Polleſlion \appears, 
accept a Declaration of Trinity Term, 


he muſt be made a Defendant, and 
and plead thereunto not guilty ; 


and at the Trial confeſs Leaſe, Entry and Ouſter, otherwiſe there wilt 
be judgment againſt the caſual r So that when the Declaration 


to which the Tenant is made 


fendam is made of Trinity Term, 


that is then after the Demiſe, and fo it is well. 5 & IL 


Ho to get Coſts up- 
on a Nonſuit for — 


* 988 wa 


{ 
. 4 


Jf the Defendant doth not at Niſi Prizes confeſs H 
Leaſe, Entry p to the 
. the Leaſe, Enter, a the Plaintiff muſt be Nonfuit; 


and Ouſter, a 


any Coſts taxed * dir, But the Rule 
ct * of Leaſe, | 


Lies not de ee 1 A 


, and lays the De- D 


was obtained in an Ejeftmetit by E 


a Proviſo, That if it be F 


Ae 


44 — the End of Eaſter Term, and before the Eſſoin- 


% 
0 
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- 


carried to 


grant 
How to get Poſſeſſion afterwards, ſee Title 


Jn an Ejetment-Leaſe where there is no Rent 
mentioned to be reſerved, and the Leflor is an In- 
fant, it is void. 2 Leon. Caſe 275, Fol. 218. - Ms. 
Caſe 248. 2 HC 
. 

oſtea 21 0. . 
him : Tic: Words Poſt ads 2s 


An; 


A 


* 
2 * 1 
ration in Eyectmen:. 


pon the File was ſo, 
yet after Verdict it was order'd to be amended. 
Cro. Fac. 305. pl. 1. 

The Privilege of the Univerfity of Oxford not 
3 
in an Ejectment, though it ma in enant; men:. 
2 —-— avs preavece, and in 
an Ejectment the Poſſeſnon is recovered. Gn. Car. 


148 r 
Naas, 15.7% And 4 udgment 0M ſet aſide, beeauſe no A 
ent Affidavit of ſuch Leaſe, Entry, ec. Falk. 235. 
4 Service upo n the Setvant, if the Defendant B 
24247111 acknowledges he N it, is ſufficient. - Bid. 
R Landlom may be join d to a Defendant if he re- C 
queſt it, but is not compellable. Bid. 256. 


Baron and Femm. Alike may be made a Defendant in Ejectment, 
e ite IE the Huſband is Leſſor of the Plaintiff, | big. * 
7" 
A Church how de-- T Church is demandable therein the Name E 
mandable. of a Meſſuage. Lid. 256. ; by 
special Rule. Note, a ſpecial Rule was made to defend quoad F 


a Right of N to perform divine er. This 
Plaintiff in Ejectment The Plaintift in Ejectment is merely nominal, G 


a Truſtee. and he is a Truſtee for the Leſſor, and hi Rolesls 
is a Contempt. Ibid. 260. 
Term expiring. - The Term laid in the Declaration, if it ex; res «a 


pending the Suit, can't. be enlarged without C 
ſent. Ibid. 257. 


Notice to plead. After a whole Term elapſed, the Plai ntiff in I 
Eje&ment muſt give new Notice to plead, Oc. 

| 2 N — 

Where no new a. On a judgment for the Plaintiff, if the Defen- K 
* Aurnt brings Error, he ought not to-bring a new 


Ejectment. id. 258. 
Recovery ſatisfy'd. ,, ho may falſify a Recovery, in Ejedtment. L 
Ibi 
Day of the Demiſe. The Demiſe was laid on the Efloin-Day, and M 
et good for the Action, and the Wrong done i may 
— on the ſame Day. 3 Salk. 8. 5 
Tenant in Common. In Eje&ment, whe * Tenant in Common 
oeeujects the other, Leaſe, Entry, Oc. not to: be 
pleaded. Mod. Caſes in 3 = Equity 39. 0 
The Method of bargen erp: in B. R. 
Did. 118. / 
Ir lies not of a Fiſhery. An Ejefment lies ppg of a Fiſhery nor 4 Pif: p 
caria in ſuch a River, but it lies de Cee) terræ 
aqua co-operta. Ibid. 277, 278. 


1 


Judgment. In Ejectment Judgment can't be entred upon 2 
2124 Confeſſion of the caſual Ejector. id. 19. 
Error. ; Erro2 in Cam. Scac. will not lie On 4a Judgment R 


againſt the caſual Ejector. id. 118. 
--Whea not to proceed The Plaintiff is not to proceed in a new Eje&- 8 
on a ner Ejectment. ment before he has paid the Coſts tax d on the firſt 
Ejectment. hid. for Non-pa Wa * 10 
8 in In Ejectment for - nt. ent, the T 
Ejectment. * Plaintiff mad Judg gment, but hp og od were 
ſtayed on bringing in the Rent and Coſts. Lid. 345. 


ES p Dn 


Ejectm ent | 


A On a Judgment had in Ejectment, the Defen- T. Poſſeſion offer d on 
dant offered to deliver Poſſeſſion, on a Condition 
of receiving a Declaration, c. Mod. Caſes in 
Lam and Equity 221. Naher 

B The Plaintiff declared for five Cloſes of Land, How to declare. 
Arable and Paſture, containing 10 Acres, not good 53 
without diſtinguiſhing how much of the one and 
the other. Carthew 204. | on | | 

C here the Demiſe was laid before the Plain- Day of the Demiſe. 
tiff had any Title, what done thereon. Did. 288. 

D The Plaintiff in Ej nt declared on a De- Declaration on De- 
miſe by a r and did not ſay by Deed, U a Corporation. 
yet good. Bid. 391. | 

After Recovery in Ejectment, the Leſſor brought Releaſe ſet aſide. 
an Action for the mean Profits, and the Leflee re- 
leaſed the Action; but the Releaſe was ſet aſide by 
the Court. Skin. 247. 

F The Leſſor of the Plaintiff in Eje&ment cannot FS ns for the meſus 
maintain an Action for the mean Profits without an 222 
actual * but * 1 may. Jbid. 424. i F 

G The bringing of an E; nt is not ſuch an What will not avoi 

Entry or Claim which ſhall avoid a Fine and Non- Von Clin. 
claim for five Years. Bid. : 

H here the Term was enlarged therein. Com- _ Enlargement of the 
berb. 13, 15, 110. Term. 

I The Leſſee therein can't releaſe the Coſts, Releaſe. 

Vide Comberb. 59. 

K One Habendum to two Demiſes in Ejectment, 
was held good. Comberb. 1 90. 

L 1 in Common can't join in Ejectment. Who can't join. 

id. 2. 


E 


M | Bringing an Eje&ment doth neither amount to How an Ejectment 
an Entry, or turn an Eſtate to a Right, or work a Perates. 
Diſſeiſin. Bid. 249, 453. | 
N Jf two Tenants in Common are difleiſed, their Tenants in Common 
Leflee muſt declare on ſeveral Demiſes. id. 213. 
O It lies not de qutinque Claufis Terre. Arabilis G Of what it lies not. 
_ Paſture, not ſhewing how many Acres of each. 
Ibid. 198, 199. 
P Rote, a Truſtee is not to be join'd with the Who not to be joined, 
Tenant as Defendant in Ejectment. Bid. 332. 
Q. There need not be fifteen Days between the Lire facias. 
Tefte and Return of a Scire Facias. Ibid. 86. / 
Note, The Law has been alter'd in ſeveral of the before-mention - 
ed 8 by the following Statute of the 4th of King Geo. II. which 
is as follows. | 
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684 Ejectment. 


Be it enaited, Ther in Caſe any Tenant for Life, or anꝝ Term of 
Tears, or other Perſon coming into the Poſſeſſion of er Tenenients 
by Colluſion with ſuch Tenant, fall mi 75 bold over any Lands or Te- 
nements after the Determination of ſuch Term or Terms, and after De- 
mand made, or Notice in Writing given, for delivering the Poſſeſſion 
thereof by the Landlord or Leſſor, the Perſon ſo holding over ſhall pay 
double the yearly Value, and the Defendant in fuch Action ſhall give 
Special Bail and have no Relief in Equity. | 4517 1 

In all Caſes between Landlord and Tenant, after the twenty fourth of 
June, one thouſand. ſeven hundred and thirty one, when Half a Year's 
Rent ſhall be in Arrear, the Landlord, baving a lawful Right to re-enter 
for Nom payment, may ſerve a Declaration in Ejettment, without a for- 


mal Demand or Re-entry, or affix ſuch Declaration on the Door of an 


demiſed Meſſuage, or notorious Place of the Lands, which fhall be © 


deemed a legal Service; and on Proof that half a Year's Rent was due 
before the ſaid Declaration was ferved, and no ſufficiem Diflreſs on the 
Premiſſes, the Leſſor ſhall recover „ I and Execution as fully as 
in caſe a formal Re-entry bad been made; and if the Leſſee ſball foffer 
Fudgment to be recovered on ſuch Ejectment and Execution, without pay- 
ing the Arrears and Coſts, and without filing a Bill within ſix Months 
after Execution, he ſball be barred from all Relief in Law or Equity, 
other than by Writ of Error, and the Leſſor ſhall bold the demiſed Pre- 
miſſes as diſcharged { yy ſuch Leaſe : But not to bar the Right of an 

Mortgagee, provided he pay all Rent in Arrear, and Cofts, within ſix 
Months after Fudgment obtained, and perform all the Covenants of the 
Leſſee. | 

E a Leſſee ſhall, within the Time aforeſaid, file @ Bill for Relief in 
Equity, no Injunction is ta be granted, unleſs he, within forty Days after 
an Anſwer filed by the Leſſor, Teal depoſit in Court the whole Rent in Ar- 
rear, beſides Coſts, ſulject to the Decree of the Court; and if the Leſſor 
ſhall actually enter into the Poſſeſſion of the demiſed Premiſſes, and the 
Leſſee, on ſiling a Bill within the Time limited, obtain a Decree in his 
Favour, the Leſſor is to be accountable only for the Profits really made 
of the Premiſſes during his Poſſeſſion thereof, and the Leſſee is to pay to 
the Leſſor fo much _ as that fell fhort of the whole Rent in Arrear, 
before he be 1 to his farmer Poſſeſſion. 

But if the Tenant, before the Trial, will either tender to the Leſſor, 
or bring into Court the Rent in Arrear, to yore with Coſts, all further 
Proceedings ſhall ceaſe, and if the Leſſee be relieved in Equity, he ſhall 
enjoy the demiſed Premiſſes, according to the Leaſe thereof, without ob- 
taining a new one. 5 | 

All Perſons, Bodies Politick and Corporate, may have the like Remedy 
Kent, wh and Sale, in Caſes of Rent-ſeck, Rents of Afſize, and chief 


nts, which have been duly paid for three Tears, within twenty Tears 

fore the firſt Day of Parliament, or ſhall be bereafter created, as in 
Caſe of Rent reſerved upon Leaſe. 

If any Leaſe ſhall be duly ſurrendred, in order to be renewed, and 2 
new Leaſe granted by the wy Landlord, it ſhall be as good and valid, 
as if all the Under Leaſes had been likewiſe LT before the taking 
3 


uc 


| Election. 68 5 
ſuch new Leaſe; and all Penſens veſted therewith ſhall be intitled to the 
Rente, and have the like Remedy for the Recovery 7 and the Under- 
Leſſees are to enjoy the demiſed Premiſſes as fully as if the criginal Leaſes 
bad been ſtill continued; and the chief Landlord ſhall have the ſame Re- 
wo for recovering his Rent, as he would have had, in caſe the re- 
ſpeftive Under-Leaſes had been renewed under ſuch new principal Leaſe. 
This Act not to extend to Scotland. 


1 8 © + - 
. 8 5 * 
* 22 7 * * * . - 1 
- 


Eleition. 


_. \G2ants. 
dee 1 Heriok. 


A L Lefion is where a Man is left to his own legion, what. 
free Choice to take oz do one thing oz Sit 
— another, which he pleaſeth. 


An Action of Treſpaſs upon the Cafe, or an Acti- ( Either 4 rm on the 
on of Treſpaſs Yi & Armis, may be brought againſt bebrought for a Reſcous. 
one that doth reſcue a Priſoner, at the Ele&ion of 
the Party who is damnified by this Reſcous. Paſch. 24 Car. B. R. Yet 
the Judgments are different in theſe two Actions; for in Treſpaſs Ji 
& Armis the Judgment is entred with a Capiatur pro fine, for the Di- 
ſturbance of the publick Peace by the Reſcous; but in a bare Action 
on the Caſe, the Judgment is entred, that the Defendant be in Ali ſeri- 


cordia. 

C An Action upon the Caſe, or an Aſſize, doth Either Caſe or Aſſize 
lie againſt him that doth ſurcharge a Common, at 1 Cn turcharging 
the Election of him that is injured thereby. Mich. | 
1649. B. S. For it is all one whether the Plaintiff recover the Thing 
5 which he ſues, or Damages for his Prejudice ſuffered by the Loſs 
Or it. 

D @Uahere nothing paſles to the Feoffee or Grantee, Where nothing paſſeth 
before Election, there the Election muſt be made File gien Grantee vetore 
in the Lives of both the Parties; but when an E- in the Lives of both 
ſtate or Intereſt paſſeth preſently, there Election Parties. 

may be made by them or their Heirs, 2 Rep. 36, 37. 

E So where the ſame Thing paſſes preſently to the Otherwiſe where ar. 
Donee or Grantee, and the Donee or Grantee hath Intereſt paſſes preſently. 
his Election in what Manner to take this; here the Intereſt paſſeth 


Preſently, and the Executors or Heirs may have their Ele&ion when 
they will. Co. Litt. 145. 4. Moor 85. i 
| Condition 
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Condition to account b 
a Day, or render him 


to Priſon ; the Obligor 


has che Election. 


If Election be to ſeve- 
ral, the firſt Election 
ſhall ſtand. | 


If Election be of two 
ſeveral Things, the firſt 
Agent ſhall have the 
firit Election. 


delivered, is a Performance of the Grant. Moor 24.1. 


Where the Leſſee ſhall 
have his Election. 


If 1 give J. S. one of 
my Horſes, he ſhall have 
his Election. 


A Grant of twenty of 
the beſt Trees in his 
Wood to be taken in 
three Years; Grantor 
can cutnonein the mean 
time, | 


If Plaintiff amend his 
Declaration, he may 
either pay Coſts or im- 


parl. 


and the Defendant cannot hinder this Ele&ion. 7 Feb. 1650. For the 
Defendant is at no Prejudice by it, becauſe he is recompenſed by the 
Coſts; and therefore it is no Reaſon that the Plaintiff ſhould be delay- 
ed by an Imparlance. 


A Grant ſhall be 
taken moſt ſtrongly for 
the Grantee to have his 
Election. 

When a Man hath his 
Election to do oneThing 
or another, he muſt do 
one. 


Where a Man hath an 
Election todo one of two 
Things, if one becomes 
impoſſible to be done, he 
muſt do the other. 


Where a Man may 
bring Waſte or Trover. 


of June, or to render hitnſelf to Priſon; the Elec- 
tion is to the Obligor. 3 Lev. 137. 


pleaſeth. 1bid. 


Election. 
Condition to render an Account before the 25th A 


Mhere an Election is given to ſeveral Parties, B 
the firſt Election by either of the Parties ſhall 
ſtand. Nſcor 234. „ 
When an Election is of two ſeveral Things, he C 
which is the firſt Agent ſhall have the firſt Election; 
as if 20s. or a Robe be granted, the Grantor ſhall 
have his Ele&ion, which he will give, for he is to 
do the firſt Act, and either the 205. paid, or Robe 


But where there is a Leaſe rendring Rent, or a D 
Robe, here the Leſſee ſhall have his Election to 
pay which he pleaſeth. Bid. 

But it I give J. S. one of my Horſes, here J. S. E 
ſhall have his Election, for J. S. is the firſt Agent, 
he may either take or ſeize one of them when he 


A Grant of twenty of the beſt Trees in his F 
Wood to be taken in three Years; the Grantor can 
cut none in the mean Time, at leaſt without ha- 
ving made Requeſt to the Grantee to make Elec- 
tion. 2 Lev. 54. 

Jf the Plaintiff amend his Declaration, it is at G 
his Election either to pay the Defendant Coſts for 
this Amendment, or to give the Defendant an Im- 
parlance to the next Term after the Amendment; 


It is a Rule, That every Grant ſhall be taken H 
moſt ſtrong for the Grantee to have his Election. 
Litt. Rep. 371. Co 

Where a Man hath an Election to do one Thing } 
or another, if he doth neither of them, his Bond 
is forfeited. Cro. Face 594. pl. 15. 4 

Where a Man hath an Ele&ion to do one of two K 3B 
Things, if he cannot by any Default of a Stranger, 2B 
or of himſelf, or of the Obligee, or of the A& of z 
God, do the one, he muſt at his Peril do the other, | 
Moor Caſe 892. 1 

Where Waſte is committed by cutting down of L 5 
Trees, and carrying them away from thence; it is 1 
at the Plaintiff's Election to bring an Action of a 
Waſte, or elſe an Action of Trover and * 
3 | or 


= y a . LY 
l . of FM l 
| F IE ' 
* 2 7 * 1 ** 
"% 


Elettibn. 
for the Trees: For though” ie be moſt for Hs Advint: je. to bring 
Action of Waſte; yet he may wave that Advalitage if he pleaſe, 2 
Fi is prejudiced thereby but hiniſelf; but _ rao bring both. 
here Dathages are "ond oer LEH. 
” ſeveral Treff paſſors, the Plaintiff an 1 es found againſt ſeveral 
but one of them, Fand may make his Election de Troſpallors, hot ”_ 
 melioribits dampnis: For the Plaintifb having charged Jab went hall be. 
them jointly with all the entire Mattef if one 
commits the Battery, the other the Im priſonment, and the third pee 
the Goods, all at one Time; all are Fil of the whole, and ſhall 
be all charged with the whole Damages; and if ſeveral Damag ges had 
been given, the Plaintiff ſhould —_ but dne of — at his leasen 
3 Lev. 324: See Title Dai 
B ': Gpan Grants and — Bates, wier the poo Grants or be. 
Thing granted is in the Didnntive, or or an Election 1 
to be made. See for this Matter fully: in 2 Rep. 3 
from 35 to 32. in Sir Rowland Heymuꝛd's Caſe, and wsd. - Ak. 
in the Lord Cromwell's Cafe; from 70-to 82. 


C Foꝛ Elections ſee the Caſe of Fines, 3 Rep. 84, 85, ec. and Moor, 
Caſe 215, 247. | = 

D Although a Leſlee enters generally, yet yet he may A general Entry is no 
elect to take by Demiſe, or Bargain and Sale. Derermination of an E- 


On. 


4 * 2 425 37. _ 
ny a here a thin may be 
i - here a Thirig may 2 3 gid, or. Ho 4 the void, or not, at ay bo 


a Election of him whom it 
4 F here the Election creates the in . — Where nothing paſſes 
paſſes till Election; and where no Election can be til Eleftion. 
made, no Intereft will ariſe: Hob. 174, See * 


1 G An AQ becoming void will. iim an Ele- What will determine 
tion. Hob. 152. an Election. 


H here the Condition is in the Disjunctive, be- Where the Election is 
fore the Day of the Performance, the lection i is to do the Defendant, where 
the Defendant; but if he makes Default at the Day, Plein. 
the Election is to the Obligee. 1 Leon. 70. See Moor, Caſe 215. 

19 Feoffinent made of an Houſe, and three Hides 


a of Land in E. and alſo of ſeventeen Acres of Wood A Grant was Fon and 
I 2 in the B. which B. contains a thouſand Acres: An | Acres of Wood out of a 


Heir in the third Diſcent from the Feoftee, elects in = 00d of 8 thow- 
a Corner of the great Wood in the B. ſeventeen k tation; ad or he 
Acres, and fences it in: And adjudged againſt him, * 

> the Election came too late. See the Caſe, Moor, 
Caſe 215. See alſo in Moor, Caſe 247. that the Election onght to be 
made by the Feoffee or Ceſtin <4 75 as org 

K THhere a Term is devi wg ky ai xecutor ; 5 by Where the Executor 
the better Opinion, until Ele&ion be made the Exe- * A . 


cutor ſhall not be ſaid to have it as a * 1 . 
1 Leon. Caſe 298. | * 
8 K Where 


688 Elegit. 


oy Eleftioh,” 7 . »Wlhers anv6id.Bleftion of o lified-was A 
bt: 2 172 30 47 58 forrone.guaJiied. i My Wach ehen 


i 2000S wy 361-30 e eie i 5 
Hog 1 . f © 
dite hide 210 5 


an 8 ;dint-or: —  Comber,'3 7, 358. 
Executor, Where. an; Executer has Election to bring an D 
alt ag! Action in his on Namen or ene Bid. 214. 
ett! FI" | or i OHIO Aline 3 II Ws. erty | 7 
I nen be Election Cn only..be into a vacant Places E 
57 zii 10 « na J 5:51 Plot] Fir 2920 
What binds not t Elec- An Election inceptive:dors not bind the Elegors F 
tors. + +] when the Vacancy: eppes but that they may 
. ' chuſe/ another, eſpecially) where mer are both to 
| ' elet and admit. Lhith - 

ampere i it 8 at the Election of de kan injured 1 to aul ether of G 

ſeveral Actions. 3 Cro. 242, 243, 303; 539, 340. „ 


eri eng, 


5 - 13 * 
0 1 — 9 * * 9 1 * 4 * . 
; „ , . ; # , ' 
„ " 
p * 1 880808 1. 
= 1 = by 4 Erec N fi * „ ; 
3 Ertent | 


Ertent. #87, 


N Elegit is a judicial Writ which illues H 
out upon a Judgment recovered fo2 Debt 
92 Damages, 92 upon a. Recognizance 

in any Court. Co. Litt. 289. b. y which (Writ the Plaintifk 
9585 omnia bona & catalla of the Defendant, præter boves & afros 

e caruca ſua; and alſa a Moiety of all the Lands which the De- 
fendant had at the Time of the Judgment recovered, oz at any 
Time afterwarys, to hold the Goods as his own Goods, and the 
Lands, until he is ſatisfied. Note, This Writ is given by 

the Statute of Web tminſter, 2 cap. 18, 13 E. 1. 

13 E. I, cap. 18. cap. 18. | ; | 


An Elegit, what. 


It lies into Wales, and Upon a Teftatum an Elegit lies into the Princi- I 
the Counry-Palatine of pality of Wales, or into the County-Palatine of 


a | Cheſter. Hill. 22 Car. I. B. R. . 
3 | | here 
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A Where: there are two! Judgments, and theflaſt 


Judgment is -exteuted by legit, and the een 2. 
= Poſſeſſion; yet the Plaintiff in the firſt q 
- afterwat ſue out an Elegit upon Bl 
Ae and have the very ſame Land 7 — 
2 2 as was delivered upon the Exgit upon the 
ſecond Judgment; and he ſhall recover the ſame 
5. from him, 1 her apy If 
Wa in an on upon an itt is 
W the Defendant waz ſeiſed of Land 


upon an Ejectment 
. for the Plaintiff to give in Evidence the Cop 


egit, and Inquiſition thereupon 
fond | bim ſeiſed ; and he Shall not be oblig 
the Party 
muſt be ſhewn on the other Side. 

C CUlhere an Elegit is ſued out upon a Judgmen:, 

the levying of the Goods for Part is no Impedi- 
ment, — that he may have another Hie 1290 pro Re- 
fiduo, and take the Lands: But when op are 
once taken, and the Writ returned and filed; he 
ſhall have no other Execution. 1 Leu. 922 

D . Upon a Nib#/xeturned upon an Blepir, che Plain- | 

uy have a Ci. ſu. or a 1 5 775 1 Ln. 176 
47. 

E. N Term is. Herero to the Plaintiff, upon an 

2. which is afterwards reverſed; Reſtitution 
be of the Tenn; but upon 2 Ti. a. it maſt 
be of the Money u. Fat. pile 4. 

F A Pan may yon the Judgment Roll, inne- 
diately after the of the Judgment, award as 
many Elegits, into 2 many ſeveral Counties as he 
ple and may execute all or any of them, as 

4 thinks fit, and where he pleaſes. See. Cro. Fac 
2 


Y % 9 * 
r 
- 5 o - 2 * — %» 


the Plaintiff came into Court, and d another may 
Elegit in the ſame County, and hadit ) and whe- 
ther it were void or no? Curia. If it appears that 
the Plaintiff had accepted the firſt Land upon the 
Delivery of the Sheriff he can't take a new Elegit ; 
if he doth, it is void: But if he comes at the Re- 
turn of the firſt Elegic and prays a neuf Elgg it, he 
ſhall have it, he never "— d n of e firſt, 
. 81 1 1 06) * 


a TALE I's | % FEEL 
2 z 


at the Time of the Judgment enter d into ʒ there, | 
— the Poſleſl on, it will be Laff 


4. 
G Che Sheriff Jelivers ſome Lands 22 an Elxit 1 
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udgments, and 


Cys executed by 
2 yet the Plaintiff 
in the firſt judgment 
may likewiſe (ue out an 
Etegiraportvityandhave 
the very fame Land de- 
W 1. 


Abe 


7 1 © are: 12 - 11 
What Evidence is fuß- 
* to prove a Seiſin 
upon an Legit. 
5 37 77 24 


y of the Judgment, 


filed, in h ich e the ju 


prove tlie Fat os fi, of 


at the Time of the Judgment: But if * was not ſeiſed, that 


The Plaintiff may 
have another Elegit after 
Goods are levied in Part, 
but not where Lands 
are. 


4 


A Nan may live: 4 
nother Execution aft6r 


a Nihil- returned u 
an legit. pon 


How Reftirution of a 
Term muſt be upon an 
Elegit, and how upon a 
F. i. fa. 0 


A Man may award 28 
many Elegits into as ma- 
2 Counties as he 11 

C 


— 


- Whete the Plaintiff 


| 7 the Return 
of an Elegit pray ano- 
ther Elegit i into the ſame 


County. 


When he muſt pray 
. 5 ; 
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Elegit lies 1 a0 
Execution, wirbwut 
— | T9 pou 
* 34 41 
Jt 1 
ua 
eurion;.! | there may be 
Execution... again: his 
Lands and Goods. 


How the _ is to 


— 024 03 17. 


t 


the twenty Acres in B. for the Moiety z 


— Pare des in Priſon; fo mat there i8 no A 
2 P n with Satisfäcion, the Puintiff ſnall -ave 
an afterwards; becauſe he cannot have Sa- 
tigfa&ion" acrording to his firſt Election: And if 
the Conuzor of a Statute dies in Execution; the 
Conitzee ſhall harte Execution of his Goode, an 
Lana, 3 Re sd 8j. „„ 

t upon an Inquiſition upon - dn Eg it, ue dle B 
returns the Defendant to have Derry Acres 
of 1 L280 in A. and twenty in B. and he delivers 
5 it is naught: Becauſe he 


ſhould delle a Moiety of each. 1 Lu. 180. And this way be avoided 
upon Evidence i in an Hjectment for the Lands See poſted; | 


A bare Rent- leck can- 
not be delivered upon 
an Elegit. 10 


An Elegit executed 3 in - - 


London by a at 
and good. 


The Sheriff rturts 
upon an Elegit, that the 
3 not Lands but 
when, the Ball 25 ry 
where t 
red, extended and 


vered the Moi 3 an 
held to be well one. 


"That a Bailiff of a Li- 
teny! may make an In- 
ion. 
And he, and not the 
Jury, mult deliver the 
O1 | 


The Defendant may 
enter after Satisfaction, 
upon Elegit, 


What Remedy where 
diſturbed by the Heir. 


How to award Elegits 
into pn Counties, 
whereby make the 
Land in 1 ll {thoſe Coun- 
ties liable. 


Caſe of an Extent upon a Sn 4 


the Sheriff delivers the Miety of the C 
Rent without the Land, fo as there is not any Re- 
verſion, it is but a Rent-Seck; and a bare Rent 
cannot wi delivered ut liberum Tenementum- 'Cro. 
El. 656. pl. 0. 12 
An Elegit execiited in London by a Serjeatt at D 
Mace, and held good. 4 Rep. 65. | 
The Sheriff returns upon an legit that the Par- E 
ty bath not any Lands, but only within the Liber- 
ty of B. and that F. 8 Bailiff there, hath the Exe- 
cution of all Wrns,; who enquired and returned 
an Extent, and the he Belli delivered the Moiety to 
and the Party : And adjudged, that a Bailiff of a Li 
ty I ſuch Inquiſition and Extent by War- 
rant the Sheriff; alſo that the Jury | ex- 
tend the Land; and the Bailiff whete there is a 
Liberty, and the Sheriff where there is none, ſhall 
deliver the Moiety, and not the Jury. Gro. Car. 
319. pl. 13. 
The Defendant may enter upon the Plaintiff af- F 
ter Satisfaction received upon an Elegit; but not in 
p. 67. b. See 
Title Execution. See March, Re * 4 208, ec. 
It Tenant by Elegit, Statute-Merchant or Sta 2 G 
t out of Poſſe jon by the Heir at Law or 
— he may have his Action of Treſpaſs, or 
— and hold over, till ſatisfied. 4 Rep. 28. 5. 
Mhere a Man hath Lands in er Counties than H 
one, if the Plaintiff awards an Elegit upon the Re- 
cord of the Judgment but to one ty, and ex- 
tends the Lans this Elegit, 1 afterwards 
files it, he is ds upon ever, and cannot ſue out an 


Elegit into the other Counties! But if upon the Roll of the Judg- 


_ he awards Ele 
County in * 


its into ſeveral Counties, (as he may do into oy 
40 e ſees 00d, 


then he may proceed on them as h 


D Jn the Writ of Elegit the Words 


Elegit. 5 6 91 
and execute one firſt, and the other afterwards, or may proceed on 
them all as he ſees Cauſe; and he need not file the Inquiſitions on 
them, till he have Occaſion to uſe them: And alſo, tho” he do file 
the Inquiſitions taken upon ſome of them; yet he may ſue out Elegits 
into all the other Counties, wherein Elegits are awarded upon the 
Record. | 
A It hath been held, That an Elegit may be ſued , 

out upon a Judgment enter'd above a Year and a A pai a Fay 
Day before, without a Scire facias : Becauſe an ment above a Year, 
Elegit doth not actually turn the one Party out, 5 . e. 
and put the other into Poſſeſſion, but only gives | * 
the Plaintiff a Title to bring his Action: d if the Defendant hath 
any Thing to plead in Diſcharge of the Judgment, he hath Time 
enough to do it; becauſe the Plaintiff cannot have Poſſeſſion, until 
he recover it by Ejectment. But the contrary hath been lately held, 
viz. That unleſs the Plaintiff actually ſues out his Flegit within a 
Year after the Recovery of his Judgment, and continues it down upon 
the Roll of the Judgment, with a Vicecomes non miſit breve ;, he can- 
not have an Elegit after the Year and a Day, without a Judgment 
upon Sci. fa. 2 | 
B UMhen a Leaſe for Years is taken in Execution fer à Term fo 
upon an Elegit, and appraiſed at 100 J. and ſo deli- Years is appraiſed and 
vered in Execution; the Party cannot bring a C*livered in Execution, 
Sci. fa. for Reſtitution, ſuggeſting that the Plaintiff che che Bebe be latte 
hath received his whole Money, but after the with the Profits. 
Appraiſement, and before the Delivery, he ſhould 
have tender'd the 100 l. and then he might have 
his Audita Querela. Moor. Caſe 1216. 
C Tenant by Elegit, Statute-Merchant or Staple, Tenant by Elegit not 
are not puniſhable for Waſte. 6 19.5 7. b. puniſhable for Waſte. 

medietatem The Words Medieta- 

terrarum & tenementorum K tenend. the ſaid Goods (en rerrarun & tenemen- 


and Moiety of the Lands quouſque. And after it 3 — 


was executed, it was moved to have it amended, amend it. 

being a Miſpriſion of the Clerk, but the Court 

would not amend it. Cyo. Car. 162. pl. 4. 

E Altho' the Writ of Elegit is right, yet if the Where the Writ is 

Entry be erroneous, the Writ will not help it. > Hogg the Entry ex- 

F An Elegit may be ſued after a Fi. fa. returned |, be after Fr. 

nulla bona, and after a Ca. ſa. returned non eſt in- and da. le. 858 

ventus. Hob. 57. | 

G So alſo it may be pro refiduo after Part levied It may be pro Refdue; 

upon a Fi. fa. Hob. 58. 

H Ik upon an Elegit, nothing but Goods are So alſd a F. fe; pro Re- 

taken, which are not enough, the Plaintiff may #4 ; 
have a Fi. fa. pro ræſidun. Hob. 58. © 


8 J. Au 


e An Advowſon in Groſs is not extendible upon A 
BY guage an Elegit, by the Statute of W, eftm. 2, cap. 18. Be- 

Weſtm, 2. cap, 18. cauſe an Advowſon cannot be ſaid to be Land, as 

that Statute ſays. Alſo a Moiety muſt be ſet out 

by the Sheriff at the annual Value ultra Repriſas; which cannot be in 


this Caſe. 

; Lands are let for Years rendring Rent, with a B 
Rig a Rev. = Clauſe of Re- entry; a Judgment is afterwards re- 
tended upon an Elegit. covered againſt the Leſſor, and the Moiety of the 
Reverſion and Rent extended; the Condition is 


ſuſpended during the Extent, as well in the one as the other. 4 Leon. 


Caſe 322. | 
et Two Judgments againſt a Man; Elegit is fued C 
7 23 out upon the firſt, and a Moiety 1 7 then 
a Moier is delivered comes the Elægit upon the other; and the Judges 
upon one of them... Were of Opinion that the Plaintiff ſhould have 
but a Moiety of that Moiety which was left. Cro. 
El. 483. See the Caſe. 
Were without a Sl. Elegit not taken out within a Year and a Day D 
re facias, after ö — but Continuances being entered on 
the Roll, may be taken out at any Time without a 
Scire facias. Carthew 283. 
Voidable by Writ of here the Sheriff upon an Elegit delivered E 
Error, or 444it« due. more than a Moiety in Execution, tis voidable by 
Writ of Error, or Audita Querela. Ibid. 453. 


See Tenant foꝛ Life. 


Mblements are the Pzofits of the Land x 
which have been ſowed; and fn ſome Ca- 


ſes he which ſowed them ſhall have them, 
And who ſhall have anhÞ in ſome not: As if Tenant fo2 Life ſows, 
n and dies, his Erecuto2s ſhall have the Emble- 

1 ments, and not he in Reverſion. But if Te- 
nant fo2 Pears ſows, and befoze Severance his Leaſe expires, he 
in Reverſion ſhall take the Land as he finds it, with the Coꝛn up- 
on it; but he muſt firſt enter. | 


4 L The 


What Emblements are. 


Emblements. 693 

A The Rcaſon why a Leſſee whoſe Eſtate is de- TOI 

: — u 9 ſhall have the Em- — — 2 
blements is, ſe they ariſe out of his Labour went. 
and Coſts. Cro. El. 463. pl. 11. 

B It a Man ſows Land and lets it for Life, and Land fowed and let 
the Leſſee dies before the Corn is ſevered, his Exe- for Life, Lllee fa 
cutors ſhall not have it, but he in Reverſion; but have the Corn, and not 
if he himſelf had ſowed the Land and died, aliter. the Executor. 

Cro. El. 464- | 

C It Tenant for Life ſows and grants over his Tenant for Life fows 
Eſtate, the Grantee dies before Severance, his Exe- a0! grants [over 5 Ihe 


rantee dies ; his Exe- 


cutors ſhall not have the Corn. id. cutors ſhall not have the 


Corn. 

Leſſee for Years of Tenant for Life hath Leſſee of Tenant for 

a Right to the Corn at the Time of the Tenant OR ny 2 

for Life's Death; it is not Reaſon that it ſhould 

be taken from him by the Incertainty of the Death 

of Tenant for Life. id. 

E Leſſee of Tenant for Life plants Hops; the Te- _ Leflce of Tenant for 
nant for Life dies in Auguſt before Severance ; he Hi 1 
in Remainder ſhall not have them, for they are mainder-man ſhall not 
not to be compared to Apples or Nuts which grow have the Crop. 
of themſelves ; but Hops grow by the Manurance and Induſtry of the 

n Owner. (on. 2 xy | . | 

Where a Woman, Land during her 2 
Widowhood, ſows the Land, and before Severance debe fined dovane 
marries ; he in Reverſion ſhall have the Corn, it ric. 
being her own Fault to determine her own Eſtate 
by her own Act. 

G Mhere a Man leaſeth Land at Will, and the where Tenant at Will 
Leſſee ſows the Land, and then the Leſſor deter- fows, and the Will is 
mines his Will; yet the Leſſee ſhall have thjge 14d. 

Corn: But if the Leflee himſelf determines the 
Will before Severance, there he ſhall not have it. See 5 Rep. 116. 

1 * ms Law, _ a. b. * 

a Feme ſows Land and marries, er tak 4... F 
band dies before Severance ; here the Feme ſhall ES. ot 
have the Corn, and not the Executors of the Huſ- curors ſhall have it., 
band : Becauſe the Huſband did not ſow it. 

I Baron, ſeiſed of a Copyhold in Fee, ſows it, A Coprholder ſows, 
and then ſurrenders to the Uſe of his Wife, who and ſurreaders, how to 
is admitted; afterwards the Huſband dies before 
Severance : Here the Wife ſhall have the Corn, becauſe the Huſband 
paſſed it with the Land to the Wife, as annexed to the Land; and by 
this, the Privilege which the Law gave him that ſowed it, is taken 
away by the Surrender. Roll's Abr. 727. 


D 


A Pan 
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Where the Corn ſhall 
go with the Land, and 
where not. 


Emblements. | 
A Yan deviſes his Land to his'eldeſt Son and A 
his Heirs, and takes no Notice of the Corn upon 


it: Who ſhall have the Corn upon it? By Saunders 
Chief Juſtice : Where a Man ſeiſed of Land ſows 


it and dies, the Corn goes to the Executor, and not to the Heir : But 
where a Man deviſes his Lands ſown, and ſays nothing of the Corn, 
the Corn ſhall go with the Land to the Deviſee. 


1 Where void as to the 
and, and good as to 
the Corn. 


But where the Deviſe of the Land is to the B 
Son and Heir, which is void, and he is in by Diſ- 
cent; then whether the Deviſe is void for the Land, 


and good for the Corn, or void for both? There he was of Opinion, 
That it ſnould be good for the Corn, tho? void for the Land. 


Where the Deviſee, 
and not the Deviſdr's 
Executors, ſhall have 
them. 


Where the Remain- 
der-Man, and not the 
Executor, ſhall have 
them. 


Where the Deviſee of 
the Land, and not the 
Deviſor's Executors, 
ſhall have them. 


The Executor, and 
not the Heir, ſhall have 
the Corn. 

The Law gives a Li- 
berty to carry off the 
Corn. 


Tenant at Sufferanee 
cannot cut Corn. 


then the Landlord 


A Pan ſeiſed in Fee of Land ſows it, and de- C 
viſed the Land to 7. & and died before Severance : 
And held by all the Judges, that the Deviſee, and 
not the Deviſor's Executors, ſhall have the Corn. 
Winch. 51. 

Tenant in Fee ſows the Land, and deviſes it to D 
A. for Life ; Remainder to B. for Life, and dies; 
A. dies before Severance; he in Remainder ſhall 
have them with the Land, and not the Executor of 
the firſt Tenant for Life. Cro. El. 61. pl. 3. See 
464. Hob. 132. | 

A Pan deviſes Land, and after ſows it, and E 
dies before Severance; the Deviſee, and not the 
Deviſor's Executor, ſhall have the Corn. Winch. 
52, 

The Executor ſhall have the Corn ſown by the F 
Anceſtor, and not the Heir. Hob. 132. 

The Law gives to the Party whole Right it is, G 
free Ingreſs, Egreſs and Regreſs, to enter, cut down 
and carry away the Corn. Co. Litt. 56. 4. * 

Tenant at Sufferance ſows the Land, and after- H 
wards a Judgment is recover'd againſt him, and the 


Corn ſeiſed thereupon, and fold by the Sheriff; 


enters, and afterwards the Sheriff cuts the Corn 


and carries it away : Treſpaſs lies for the Landlord againſt the Sheriff 
and his Officers. Sir Fohn Bank's Caſe, in 36 Car. 2. 


e 
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2 — 4 . 
— Aid 


See Champerty. 8 | 
2 Maintenance. ; 


- 


N Embzaceo? is he that when a Batter is t i . 
in Trial between Party and Party, com- 

eth to the Court with one of the Parties, F 
(having received fome Reward ſo to do) and ſpeaketh in the Caſe, 

oz privately laboureth with the Jury, o2 ſtandeth in Court to ſur- 

vey, bꝛow⸗beat, o2 overlook them, whereby to put them in Fear 

0? Doubt of the Patter; but Lawyers and Attoznies may ſpeak 

in the Caſe fo2 their Clients. | | 


B See for the Puniſhment of Embracery by the ThePuniſhmenr of it. 
Statute of 32 H. g. cap. 9. in Title Maintenante. Y, 8. cap. 9 

C The Plaintiff bimſe may labour the Jurors to _ Whe may labour * 
appear; but a Stranger muſt not. And the writing oO appear, 

of a Letter, or Parol Requeſt by one who is not EE 

Party to the Suit, to a Juror to appear, is Mainte- Wat Maintenance. 
nance : Alſo if the Party inſtructs a Juror by Wri- What is Embracery. 
ting or Parol, or promiſes any Reward for Appear- 
ance, this is Embracery as well in the Party as a Stranger. 


A 


Emparlance, See Impatlance. 
Endidment, See Indidtment. 


Enrollment, See Inrollment. 


Entry, 
"Allignee, 
Poſſeſſion. 


DT. Ntry is where a Man enters perſonally 
— 8 1 Command, FITS A _— 
a any Lands oꝛ Tenements, to which he 
hath a Title of Entry. " me 
I 8M If 
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If Entry be without 
nſent, tho che Doors 


were it is For- 
cible, if he keeps Poſ- 
ſeſſion, 


Poſſeſſion is a good 
Plea to bar Reſtitution. 


He enter'd as Servant 
is a good Plea, . 


Three Years Pofle(- 
fion is a good Plea to 
bar Reſtitution. 


Words alone cannot 
make an Entry. 


ſo. Mich. 1650. B. 
to be done, viz. a violent putting out, and not Wor 


Leſſee for Yeats can- 
not bring Treſpaſs ti 


gain and Sale for Years in C | 
ſeſion preſently, upon the Execution 
Treſpaſs before Entry, 


Tenant for Years hold- 
ing over' his Term, is 
Tenant at Sufferance un- 
til the Leſſor enters. 


him, nor Treſpaſs until Entry; 
Leſſor enters before it be ripe, 
ſhall reap it; but if Tenant for Life had ſowed the Land and died before 
Harveſt, here his Executors ſhall reap 


when he ſowed ; 


Poſſeſſion: So Note a Diverſi 


Bur if Tenant at 
Sufferance pay Rent, it 


amounts to a Leaſe at 
Wall. 


Entry into Part of a 
Freehold is an Entry in- 
to all, if there be but 
one Tenant ; but if 
there be ſeveral, there 
muſt be ſeveral Entries. 


if there be ſeveral "Tenants poſleſſed of the Freeho | 
there muſt be ſeveral Entries made upon the ſeveral Tenants in Reſpect 


here he is Tenant at Sufferance until actual Entry is 


mY 


Jf one enter into the Houſe of another with- A 
out his Confent, atths' the Door of the Houſe was 
open when he 3 the Houſe, yet this is a 
Foreible Entry if he detains the Poſſeſſion from 
him. Miehe 23 Car. H. R. Becauſe it is againſt the 
Will of the Poſſeſſor of the Houſe. . | 

Poſſeſſion without Title is a good Plea in a For- B 
cible Entry to bar Reſtitution, altho on Demurrer. 


8 » 85. 4 6 =" 

n an Indictment of Forcible Entry, to ſay he C 
enter'd as Seryant, out ſaying by. whoſe 4 | 
mand, is good enough. ( id. 4 4 * 7 | 5 N ; 

In Bar to Reſtitution on a Forcible Entry, the D 
Defendant ought to Jlead that he was in Poſſeſſion 
ws, Years before th ingpiption mane 14. 85. y 

0208 alone cannot make an actual Entry and E 
Ouſter, be they be violent and threatning ;-but 
there muſt be Force uſed by the Party to make it 
S. For the Word Oufter doth imply a violent Act 

. ſpoken only. 

Leſſee for Years by the Words Demiſe, Gram F 
and to Farm let, is not in Poſſeſſion to bring Treſ- 
paſs until an actual Entry; neither will a Relcale 
work upon it without an actual Entry: But a Bar- 

Conſideration of oney puts a Man in Poſ- 

hereof, ; to that he may bring 


Where Tenant for Years holds over his Term, G 


made by the Leſſor ; but let him take Care of him- 
ſelf; for aItho* neither Debt for Rent will lie againſt 

yet if he ſows the Land and the 
the Landlord, and not the Tenant, 


„ becauſe he had a good Title 
but Tenant at Sufferance had not, but only a bare 
between ſowing of Corn with a Title 
to the Land at the Time'of ſowing, and without ; 
but if Tenant at Sufferance will pay the Landlord 
a Quarter or Half a Year's Rent, for Rent due in 
his wi Time ; this will amount unto a Leaſe at 

Will. | 
Ik he who hath Right of Entry into a Free- 
hold in Queſtion, do enter into part of it; this 
Entry ſhall be accounted an Entry in all that Part 
of it, which is in the Poſſeſſion of one 'Tenant, 
tho' he enter'd not into all that he 1 but 
in Queſtion, 


of 


" 444.5 


EEE SS . ,k. 
of | their ſeveral Intereſts; but if he who hath no Right to enter doth 
enter, he ſhall gain Title to no more by his Entry than that Part only, 
whereupon he did make his actual Entry. 8 Nov. 1650. B. S. So Note 


a Difference, where he that entred hath a Claim of 
not, in eſpe the A IX: affords. . 
A Mhere a Man will avoid the Operation of a RH In * 
Fine, he muſt make an actual Entry before good ad 22 Fit 
Witneſs; and it will be convenient for him to take Goa 
a Memorandum in Writing of the Day and Place, and Manner of the 


Entry, and that the Witneſſes do ſubſcribe their Names as Witneſſes 


1 


Entry, and where 
1 wh 1 


3 thereunto. The we ag 

p B The Delivery of a Declaration in Ejectment, Delivery of Declara- 

; oy on amoun to an Entry to avoid. a Fine. ee Emry wo 

I C A fpecfal Entry into a Houſe with which Lands What fhall be a ſuf. 

4 are occupied, by claiming the whole, is a good En- ficient Forty to reduce 

3 try as to the whole Houſe and Lands to reduce the ys in Poſſeſſion. 

2 Title to him that makes this ſpecial Entry from him e 

| that was in Poſſeſſion of it, and upon whom he en- 

| tred, Trin. 1651. B. S But a general Entry will What 2 general En- 

1 not ſerve the Turn: A l is an Entry 4 

| | made without any particular Claim made unto any 

IA other Things than unto that Houſe or Piece of 

4 Land upon which he entered. | 

4 D It one doth live in the Houſe of his Father, The Son living in the 

YZ and doth continue in the Houſe after the Death of Reuft atterhis Father's 

3 his Father who died in Poſſeſſion, his continuing 10 aucid an K 

A there ſhall not be ſaid an Entry to avoid an Eſtate 

2 in the Houſe. Paſch. 1652. B. S. For it ſhall not be intended that 

*Y he keeps in Poſſeſſion upon any other Colour, than as one of his Fa- 

7 ther's Family left in the Houſe at his Father's Death, except the con- 
T trary do appear. | 

3 E It one will diſclaim a Suit, he that doth diſ- Diſclaimer of a Suir 

1 claim, muſt enter his Diſclaimer upon Record, 2 bo, n an 

1 1652. B. S. or elſe the Court cannot take Notice 

3 thereof; for of private Actions between the Plaintiff and the Defen- 

A dant, the Court ex Officio are not bound to take Notice; and ſuch are 

Y all ſuch Things as do not appear upon Record. 3 

9 F 3 e 5 Freehold or Inhe- A Freehold in Poſer 

9 ritance, cannot ceaſe without Entry or Claim, no 222 or A-mainder can- 

2 more than an Eſtate of Freehold in ol” Ga 

3 El. 360. 3 361. | | 

9 G The Manner of the Entry is this: If it be a The Manner of en- 

9 Houſe, and the Door is open, then you muſt go triag into Houſes and 

7 into it, and ſay theſe Words, viz. I do here enter — 

3 a and take Poſſeſſion of this Houſe : But if the Door be ſhut, then ſet 

1 your Foot upon the Grounſell, or againſt the Door of the Houſe, and 

NR lay the ſame Words as before. If the Entry be to be made upon 

3 8 I 


ſhall operate. 


ficient to make the 


_ Houſe upon it. 
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Land, then go upon the Land, and ſay, J here ente and tale Pa U. 


fron of this Land. Lou muſt be ſure to have good Witneſs of your 
E 


Entry; and it will be neceſſary for them to take a Memorandum of it 
in Writing. If another is to enter for you, then he muſt ſay, that 
I do here enter, and take Paſſeſſion of this 2, to the Uſe of A. B. 
How to make a Leaſe, CUhere a Man hath a Title to Land and is out A 
Ee. When the Leſſor is of Poſſeſſion, he cannot make a Leaſe of the Land 
any otherwiſe than by Entring and Sealing and 
Delivering of the Leaſe upon the Land; or elſe making of a Letter of 
Attorney under his Hand and Seal for ſome other Perſon to do it. 
See Daliſon 81. pl. 20. ha FR Rf ct gi 
NH 25 ao piled a Man hath a Right to enter into three Acres 
—_— 1 NR.ns in 3 Seiſin of three ſeveral Perſons, and all in 
Parcels in ſeyeral Sei- one County; if he enters into one in the Name 
18 of all, this is not ſufficient to bring an Aſſiſe of 
the Reſidue; but the 1 to be made upon 
©. every particular Parcel. Daliſon 88. pl. 2. 
Grounds of Law, as to | Jf Entry may be made into Land, or any Thing, C 
Entries, and how they jt ſhall not be in the Party before Entry. 1 Plow: 
133. 2. 5 nit. 
I Entry cannot be, but only Claim, then it ſhall be in him, be- D 
fore Claim. Lide. 1 1 | 
That if neither Entry nor Claim can be made, then it ſhall be in E, 
him by Act of Law, without the Act of the 22 Vid. | 
In what Caſes there In all Caſes, where a Perſon hath a Right to an F 
muſt be an actual Entry. Eſtate upon Condition broken, the Party cannot 
*** — his Ejectment for the Recovery of his Right, 
Entry and Ouſter will until an actual Entry: But where a Man is intitu- 
„ 6 led to enter by Diſcent, or for Non- payment of 
| Money due upon a Mortgage, there needs no actual 
Entry; but the Entry and Ouſter confeſſed in the Rule of Ejectment 
is ſufficient. But by Wyndham Juſtice: This is only of an Entry ſuf- 
Ln e that entitles to the Action, not of an ntry 
that gives a Title to the Land. 3 Keb. 282. pl. 2. And of that Opi- 
nion was the Lord Chief Juſtice Saunders. 
But Note, Of late Years the Judges have agreed, as I have heard, G 
That the Confeſlion of Leaſe, Entry and Ouſter, will do now in all 
Caſes, except for the avoiding of a Fine, where an actual Entry is 


* 


neceſſary; but I think it adviſeable however to make an actual Entry. 


I Vent. 248. 

Where Entry into one Ik a Diſſeiſor makes ſeveral Leaſes for Years, H 
m_ hogs oe and the Diſſeiſee enters into one Part in the Name 
cels let to other Tenants, Of the whole, this is good for all; for they are all 
n Alſo Emry upon the derived out of one Freehold : Alſo an Entry upon 

onde uon id e the Part of the Land is an Entry into the Houſe. Cro. 

El. 188. pl. 16. vl 


If 


A , A Ferſon who bath Titie of Entry finds an 
0 Houſe open, and enters thereinto, and keeps the 


out a Poſleſſor, and therefore 
thereinto. TY 15 p 1 ins * | 

B Leflee for Years enters before his Leaſe. com- 

mences: This is a Diſſeiſin, and not a Poſſeſſion 
by Virtue of the Leaſe. 1 Lev. 44. to 46. 

C Leſſee of a future Intereſt enters by Colour of 
his Term before it commences : After Commence- 
ment the Leſſor ouſts him: He may aſſign over 
bis Term without Entry. 1 Lev. 47. 

D A Right of Entry preſerves a Contingent Re- 
mainder. 2 Lev. 35. 9 | 

E Conuzee of a Statute cannot aſſign the Land af- 
ter a Liberate, until he hath actual Poſſeſſion. 


2 Lev. 312. ) 
F A Right is not aſſignable, before it be-regained 


by 8 or Re- entry. 3 Lev. 312. Daliſon 

I. pl. 20. | 

G vp the Stat. 4 & 5 Anne, it is enacted, That 
no Entry or Claim to be made of or upon any 
Lands, Tenements or Hereditaments, ſhall be of 
any Force or Effe& to avoid any Fine levied with 
Proclamations in the Court of Commun Pleas, or 
in the Seſſions in any County-Palatine, or Grand 


made 21 Fac. I. unleſs upon ſuch Entry or Claim, 
an Action ſhall- be , commenced within one Year 
after the making of ſuch Entry or Claim, and pro- 
ſecuted with Efte&. T | | 


to avoid a Fine: 
the Stat. of 4 H. 
or Claim muſt be 


Uſe, but without his Directio 
This Entry will not do; be 

7. cap. 24. ſays, That the Entry 
made by him who hath 


H A Friend of him who had Right, entered for his 


| 699 
of What is not a forcible 
Entry. | 


Poſſeſſion; this is no Forcible Entry: For he found the Houſe with- 
may (having a Title) lawfully enter 


ters before his Leaſe 
— 22 It is a Diſ- 


Leſſee of a future In- 
tereſt enters 
"1 

He may n over 
his Term 82 Entry. 


What preſerves a Con- 
tingent "==>" 
Conuzee of a Statute 


cannot aſſign after a Li- 


berate, until actual Poſ- 
ſeſſion. a 


A Right not aſlign- 
able till regained by Re- 
entry. 

4 & 5 Inn, 

How and what Entry 
and Claim will do u 
a Fine; and an Action 
to be commenc'd in a 
Year after the Entry, 
and proſecuted. 


A Seſſions in Wales, of any Lands, Tenements or Hereditaments ; or 
1 ſhall be a ſufficient Entry or Claim within the Statute 


of Limitations 
21 Tac. 1. Of Limi- 
tations. 


ger to avoid a Fine is 


| The Entry y of a Stran- 


Right, which the Stranger had not. Cro. El. 


How 2 Claim to be 


2 567. pl. 19. Moore, Caſe 630 and 613. 
0M I The Claim to be of an Equity to avoid a Fine 
muſt be by Subpæna in Chancery. Chanc. Rep. 278. 
| K The Grantee of a Reverſion may take the Bene- 
37 - fit of the Statute of 32 H. 8.,cap. 34. and enter for 
= | a Condition broken. Hill & Grange, 1 Plow. 176, 
8 to 179. | 779 SMNIOK 
= | L. Uhere I may enter into the Houſe of a Stranger 
. to take my Goods, and where not. Liuw. 1311, 
I312, T-n519 8 1 5 


made in Chancery to a- 
void a Fine. 
Grantee of ' a Rever- 
ſion may enter for a 
Condition broken. 
32 W. & cap. 3. 


Where to entet into 
the Houſe of a | 
to take my Gos. 
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aan Howie 15 n 1432, 1433. 


Rule cannot enter A Bafliff cannot enter for a Condition broken B 
for a Condition broken, without his Maſter's Commind. " Polen 55: 
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| Rev) 18 che — ofa Writ dns 0 

<4 out of Chantery, and lies where Judgment 

Is giver in und Court of Reco25; and s 
"returnable ont fn King's br, 

a_ if upon the Tranſeſp of the Recon into 1 $ | 
105 pears to the Court that there — in the Reco 614; 0: | 

02 Kiving of the Y ee ogmenk is reders 
but it there be ;none, 4 then ie is a oven with deusle Coſks. 


\Blainnif's Atorheyß Che PhintifPs Ate is her bound to bench D 
2 ; bur wy ak the Re- the Record, whether a rt of Error be ' brouphe 
Fxecritin or ub i. or 'ndts but m re ut Exeeutfon upon che q 

11 & bios ment en for h is Cleft, if there de no . "AY '" 
dens: e E & have not Notice given him ef the Writ of 
Error. Tin, 7. B. R. For a Wet of Error is an extraerdiary 


* Wi of Error, | 
what it is. 
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Thing, = 124 om brought; and therefore the Attorney is not to take 
Notice of it without Notice 18 Fuß I 
88 * . e Want of a Bill in the King's Bench. is. Error E 1 
Rr $i upon ia Judgment by ConfMon or Default not 3 
after a Verdi&) although the Plea-Roll contains 4 f 
Declaration; becauſe the Bill is the Original Proceſs there: And if 
marebe a Bill, and the Defendant plead not till a Year after, yet all 
3 the 
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the Continuances are not entred upon the Bill; and when the Defen- 
Jan pleads, then the Declaration is entred upon the Plea-Roll thus: 
Er modo ad bunc diem, ſcilicet diem, &c. iſto eotlem Termino, uſque 
uem diem prediftus Defendens babuit Ii centiam ad Billam pred. inter- 
endi, & tunc ad reſpondend, &c. © 

1 Ir a Writ of Error be brought to tevetſe a 
Judgment, and afterwards this Writ of Error is 
iſcomtinued for want of Proſecution of the Party 

yet Execution cannot be had upon the Judgment, 
until this Diſcontinuance of the Writ of Error be 
certified from the Court where the Writ of Error 

is diſcontinued, unto the Court where the Judgment was given. 
21 Cir. B. R. For before ſuch Certificate, the Court where the Judg- 
ment was given cannot take Notice of the Diſcontinuance of the Writ 
of Error; and before it be either diſcontinued or Judgment affirmed 


Writ of Error Aiſcon: 
tinued for Want of Pro- 
ſecutjon, yet Execution 
cannot be had upon the 
Judgment till the Diſ- 
continuance be certified. 


here, Execution cannot be taken out. 
B A ttt of Error out of the Chancety lies upon 
all Judgments given in this Court where the Suit is 
commenced by Bill. 
is a Party) returriable in the Exchequer- Chamber, 
before the Judges of the Common Pleas and Barons 
of the Exchequer of the Degree of the Ci, by the 
Statute 27 EL. 8. 31 El. t. But Where! e A 1s 
3 Original Writ, or where'it is brought 
udgment is affitrhed in the Excheque 


Athough ſpecial Errors ate aflighed, yet if the) 
9 Errors in Law, 10 u rf Wa 1 conclude 
2 — the General Errors; 1 where EE only an in Fat 
re aſſigned, yon muſt inffft upon them on 


9 Error, which they think moſt fit. 


(e xcept only where the King 


' Writof Error lies up- 
on judgment given in 
B. K. it the Suit be com- 


menced by Bill, return- 


able in the Exchequer- 


Chamber. Bur ifthe Suir 
be by Original, Oc. it 
lies _ in Parliament. 


Sir by Bill qui tam, Ge. or after 
uber, in all theſe Caſes 


vr of Error lies in Parliament. 0 not Iſewhere. 


If ſpecial Errors in 


Law are alf igned, the 


Concluſion muſt be with 
the general Errors; o- 


d themwiſe where Matters 


| 5 take any Advantage, or have any Il 14 join- of Fact. 
ed upon Errors im Law. oo 3 
D 4 KAlrit of Error doth le for one "That 1 com- 4 lies for one com 
witted by a Juſtice of the Peace for a forcible En- TING 
try committed A him. Trin. 22 Car. B. R. For the -. 
amtes i grounded upon a Judgment given by the Juſtice a- 
gairiſt the Party Stel and he may bring a Writ of Error to re- 
16 - «ol fadgrient, oe y regaih his Fiera | 
ies that are "an ono ud : : 
ment may join in a Writ of Error to N e eee 
3 3 for this ſtands with Juſtice, bat. Per- way join in 15 7 8 
lo char are. bot dantnified y it, czödt in win | 
others that art dammnifiec by ſt, to reverſe it. > | gh 7 
2% Cer. B. R. For de Lad I not .favour any to | 
te who have no Cauſe, Tb; are concerned. Pony 
FF an erroneons judicial Proceſs iſſue out of this ©: Judicial Proceſs, if er- 
Court, it is in the Power pf the Court td qualh it, onecus, may be quaſh 
or elſe to put the grieved to bring 11 Writ 15 * „ ant ” 


where 
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7 


702 Erroꝛ. 


1 „here judgment is recovered againſt the Bail, A 
beige fre the Bail may upon 2 Si facias, they may bring their Writ, of 
; Error tam in redditione Fudicii quam in adjudicati- 
| one Executionis; but they muſt pay double Fees. . 
Errors to a Judgment @Crro2s to a Judgment ought to be aſſigned upon B 
muſt be aſſigned on the the Record. 22 Car. B. R. That they may appear 
——_ | to the Court who are to judge of them. 0 
A Record need not Mo Perſon ſhall be compelled to bring a Record C 
be brought into Court into the Court, to make an Error in another Record. 
2 in ano: Mich. 23 Car. B. R. For the Law doth favour Mat- 
ters of Record, and will affirm them rather than 
queſtion them, without apparent and legal Cauſe ſhewn to the contrary. 
If ia the Entry of Ik a Judgment given in an inferior Court be en- D 
a Judgment in inferior tred in this Manner, Ideo conſideratum eſt, and the 
Courts the Worls , Words per curiam are omitted, (as they ought not 
Leone 4 aliter, in any of to be) the Judgment is erroneous; but if a Judg- 
theCourtsofWeftminſter. ment given in a ſuperior Court, viz. in any of 
| the Courts at Weſtminſter be entred; and the Words | 
er Curiam are omitted, the Judgment is well enough, that being the 
ractice of the ſuperior Courts. Mich. 22 Car. B. R. For inferior Courts 
are tied to obſerve their ancient Forms of Proceedings, and not to vary 
from them; but the ſuperior Courts have more Liberty. _ . 5 
The Court upon Mo- , De that hath obtained a Judgment, if he find E 
tion will reverſe an er- that it is erroneous, may after Iſſue is joined, and 
roneous Judgment after the Record entered, move the Court to have it re- 
panes. ha verſed for his own Diſpatch, which the Court will 
| do when they are fatished what the Error is. Mich. 
22 Car. B. R. For till ſuch a Judgment is, reverſed, the Plaintiff, can- 
not bring a new Action for the ſame Cauſe for which. that Judgment 
was given; for if he ſhould, the Defendant may plead. the Judgment 
in Bar of the ſecond * IE + 1 gh 8 0 
Jf the Defendant after Judgment given againſt F 
Jad, Defendant ater him, do bring a Writ of Error — the Judg- ( 
gment bring a Writ | Deer uf 
of Error, but neglects ment, but doth not by the Time appointed in the 
to centfy ay 3 Rule for that Purpaſe, (with which the Attorney 
4 will be granted. for the Plaintiff in the Errors muſt be ſerved) cer- 
| tify the Record into this Court, the Court will 
grant a Nolle proſequz upon ſuch Writ of Error, ſo 
that the Defendant in Error may have Execution upon the Judgment. 
Mich. 22 Car. B. R. For the Law doth not favour unneceſlary Delays 


in the Proceedings thereof. 3 Fo > he Lo 
i nut be. Af a Judgment be given in any of the Cinque- 
brought 10 reverſe 4 Ports, if the Dana "will bring a Writ of Kame 
Judgment given in the to reverſe it, he muſt bring his Writ of Error be- 
— fore the Warden and Conſtable of Dover, and not 
nin this Court. Mich. 22 Car. B. R. This is one of 
the Privileges that belong unto thoſe that inhabit within any of the 
. e or Members thereof, not to be ſued out of their own 
recincts. 
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It an erroneous Judgment be given in any of . Where to reverſe 
the Sheriffs Courts of the City of London, the Writ Fab af on. 


of Error to reverſe this Judgment, muſt be brought 


B 


in the Court of Huſtings before the Lord Mayor. 

Hill. 22 Car. B. R. For that is the ſuperior Court 

in reſpect of the Sheriffs Court. 1888 
A Writ of Error that is brought in the Parlia- How a Writ of 18 

ment is made retornable immediately; or, upon a return. 

Prorogation, ad proximum Parliamentum. Paſch. 

23 Car. B. R. Becauſe that Court, during the Seſ- | 

ſion of it, fits continually, and hath no Vacation; and it is for the 

Honour of that high Court to be immediately attended, that they may do 

the ſpeedier Juſtice : The Proceedings there are very expeditious, there 

being no Scire facias; but upon a Motion made in the Houſe by one 

of the Peers, a Day is appointed for the Plaintiff in the Errors to aſ- 

ſign his Errors, and after Iſſue is joined upon In nullo eſt erratum, up- 

on another Motion made in Manner aforeſaid, their Lordſhips appoint 

a Day for the hearing of the Errors, at which Day both Parties muſt 

attend with their Counſel, but neither Party muſt have more than 


two Counſel to plead for him. 


Chen a Writ of Error is brought to reverſe a Clerk of the Errors 


Judgment, the Party that brings the Writ muſt muſt mark the Roll 


where an erroneous 


cauſe the Roll where the Judgment is entred to be Judgment is enter d, 


mark'd with the Word Error in the Margin by the with the Word Error in 
Clerk of the Errors, whereby the other Party ahay 2 fa 
take Notice upon the Record, that the Writ of Er- tiff's Attorney have No- 
ror is brought; and this marking of a Roll is a Cages it And „r 
Superſedeas in itſelf, (if the Attorney for the Plain- Super/edeas to the Sheriff 
tiff in the Action hath Notice thereof) to hinder of the County, Gc. 
Execution to be taken out upon the Judgment, if | volts: 
Bail be put in where Bail is required; but after the Writ is allowed 
where no Bail is required; and where Bail is required, if allowed; and 
Bail put in; in theſe Caſes the Clerk of the Errors will make a Super- 


ſedeas, which muſt be forthwith allowed with the Sheriff of the Coun- 


ty or City where the Action is laid; but if Execution ſhould be exe- 


D 


cuted contrary to Law, or to the Practice of the Court, then the Court 

will grant a Superſedeas, quia erronice emanavit, to make void the 

Execution. Mich. 23 Car. B. R. 5 
Upon a Writ of Error brought upon a Judg- Upon a Writ ef Error 

ment in the Court of Common Pleas, and a Cær- _—_— .— 

tiorari is ſent to the Cuſtos Brevium to certify the the original — 

original Writ, upon which the Action was com- | 

menced there, (for that Writ remains filed with 

the Cuſtos Brevium. of that Court, to warrant the 

bringing of the Action.) the Cuftos Brevium muſt certify the original 

Writ, together with the Return thereof. Mich. 23 Car. B. R. 
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- Ie lies nor in Parlia- ©, UArit of Error is not to be brought in Parlia- A 


ment to reverſe a judg · | | Na 
© 2% ment to reverſe a Judgment given in the Common 
muſt be brought in E. R. Pleas, but the Writ of Error ought to be brought 
And it it be either at returnable in the Court of King's Bench; but 
either Party may then Where a Writ of Error is brought in the King's 
bring a Writ of Error Bench upon a judgment in the Court of Common 
een Bench, and afterwards the Judgment in the Court 
| of Common Bench is reverſed or affirmed in this 
Court, the Party grieved may, if he thinks fit, have his Writ of Er- 
ror upon that Record returnable in Parliament. Hill. 23 Car. B. R. the 
King's Bench 'being the ſupreme Court under the Parliament. 
dark Judge al hs al. not, the eldeſt Judge, and not any other of the 
low a Writ of Extor. Tudges of the Court, ought to allow a Writ of Er- 
ror that is brought. Hill. 23 Car. B. R. Becauſe it 
is to overthrow a Judgment, which is a Matter of a high Nature; and 
the King directs his Writs to the chief Miniſters of Juſtice in that 
Place whither the Writs are directed. 


If a Judgment be er- Ik a Judgment given in this Court be erroneous C 


roneous in Matter of in Matter of Fa& only, and not in Matter of Law, 
Et e — 7 — a Writ of Error, quod coram nobis refidet, may be 
reverſe it: But not if it brought in this Court where the Judgment was 
be erroncous in Matter given to reverſe it; and it is not neceſſary to bring 
if v. a Writ of Error in Parliament; but if the Judg- 
ment be erroneous in Matter of Law, then a Writ of Error cannot be 
brought into this Court to reverſe it. Paſch. 23 Car. B. R. 1650. B. &. 
For Error in Fact is not the Error of the Judges, and therefore the 
reverſing of a Judgment given by them, which is only erroneous in 
Matter of Fact, is not the reverſing their own- Judgment : But it is 
otherwiſe if the E were erroneous in Matter of Law; for they 
cannot be thought to reverſe their own Judgments ; alſo every Act of 
2 Court which is final and erroneous, is to be reverſed by a higher 
Authority, and not the ſame. _ | 25 


A Certiorari on Dimi- A Writ of Certiorari upon Diminution alledged D 


oution glledged may be upon a Writ of Error brought, may be directed to 
Sun 19 an Interior an inferior Court. Trin. 24 Car. B. R. Becauſe the 
f by Whole Proceedings were not at the firſt certified, 
and if it ſhould not be ſupplied by a Writ of Certiorari and the Return 
thereof, the Judgment muſt be reverſed. © 


If de Blaine, ae. Tk he that doth bring a Writ of Error, do diſ- E 


continue before the De- continue his Writ, before the Defendant in the 
fendant has pleaded, he Writ of Error do plead unto it, he may have a 
nor after. wut new Writ of Error; but if he diſcontinue his Writ 

after the Defendant hath pleaded in nullo eft erra- 
tum to it, he cannot have a new Writ. Mich. 1649. B. S. For then 
the Defendant hath joined Iſſue upon the Writ brought; but before he 
hath pleaded he may, for the bringing of the new Writ is but the 
NO of his own former Writ, and no Ways prejudicial to the 

etendant. 


3 Jt 


The Chief Juſtice only, if there be any, and if B 
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A. Ik by any Poſſibility there 


ly upon the ju 
E The Party who is to have 1 the Rever- 


F Tf a Writ of Hab. Fac. 


Errot. 


be Error in the Record, any Perſon that may be 
damnified by this Error, may bring a Writ of Er- 
ror to reverſe it. Hill. 1649. B. S. For altho 
he be not named a Party to the Record, yet the 


may be ſuppoſed to 
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Any Perſon that may 
be damnified by an erro- 


neous Record, may bring 
Error to reverſe it. 


Law hath made him a Party to it, = ſubjecting him to Damage by it; 
10uld 


and it is therefore Reaſon he ſh 
Means to defend himſelf from it. 


B A Judgment may be an erroneous Judgment, 


altho it be not given for the Plaintiff, but the 
Defendant is thereby acquitted ; for it may be er- 
roneous in the Entry of it; for it may be it is en- 
ter d with a Capiatur againſt the Plaintiff, whereas 
it ought to be in Miſericor. pro falſo clamore. Hill. 
1649. B. S. e contra. 8 


C All the Parties Privies to the Record may join in 


a Writ of Error to reverſe it, if it be erroneous. 
Hill. 1649. B. S. For they are concerned in it, and 
may be prejudiced by it. 


D A UUrit of Error cannot be brought to reverſe 


2 Judgment by Default before a Writ of Enquiry 
of Damages, which iflues out u the Judgment, 
be executed. Hill. 1649. 2 Feb. B. S. For the De- 
fault is but an interlocutory judgment; but the 


be permitted to uſe all lawful 


A Judgment may be 
erroneous, tho* not gi- 
ven for the Plaintiff; 
and the Defendant is 
thereby acquitted. 


All that are Privies to 
the Record may bting 
Error to reverſe it. 


Error cannot be 
brought to reverſe a 
22 by Default, 


ore a Writ of Inquir 
executed. inquiry 


Verdict of the Jury and Judgment of the Court thereupon, is the final 
Laien upon which only the Writ of Error muſt be brought: So 
likewiſe in an Account Render, it lies not upon a Judgment quod com- 


putet, nor in Partition u 
nt quod partitio flabilis ſit. 


{al of a Ju nt, may bring a Writ of Error 
to reverſe it, as well as the Defendant : As in the 
Caſe of a Fine or Recovery, the Heir in Tail ma 


pon the Judgment of quod partitio fiat, but on- 


He who is to have 
Benefit by the Reverſal 
of a Judgment, may 

ing Error to reverſe it. 


have it; ſo may an Executor upon a Judgment againſt his Teſtator; 


or the Heir upon a Judgment againſt his Anceſtor. Hill, 1649. B. 


4 Feb. - 7; 21; 

| eſſionem, to deliver 
Poſſeſſion to the Plaintiff, of Lands recovered by 
him in an Ejectione firme doth contain in it more 
Acres of Land than were contained in his Declara- 
tion, the Writ is erroneous; for there is no War- 
rant for ſuch a Writ: But if the Sheriff do deliver 
Poſſeſſion of more Acres of Land than are con- 
tained in the Writ, this doth not make the Writ 


8 


If a Writ of Hab. fac. 
Foffeſfianem contain more 
Acres than jn the Decla- 
ration, it is erroneous ; 
but if the Sheriff deliver 
mare Acres, it makes 
not the Writ erroneous, 


erroneous, for that is the Error of the Sheriff, and got of the Writ ; 


but there an Action of Treſpaſs, or Aion upon 


doth lie a- 


gainſt the Sheriff for doing it, or an Aſſize, or Eje&ment may be 
| brought againſt him that hath the Poſſeſſion delivered to him, for the 


Surpluſage 


* 


— 


— = 
4 «. 8 » 
<< f 


- | Miſentry of a Clerk 
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Surpluſage of the Land delivered unto him, 18 Nov. 1650. B. S. For 
ſo much he is a Diſſeiſor, becauſe he never recovered it, and ſo ought 
not to have Poſſeſſion delivered 4 ere RA Sb 0 | 
a A rit of Error ought to mention before whom A 
0 RT wes the Judgment was — for which it is brought, 
given. 31 Jan. 1650. B. S. That it may be the more cer- 
| tain. it? 
A Judgment cannot A Judgment cannot be reverſed in Part, and 
IDS ty Bong —_— for other Part, or reverſed” as to one N 
Defendant, and good againſt the reſt; as for In- 
ſtance, three Perſons are ſued, whereof one of them is an Infant, they 
all appear and plead by Attorney; this Judgment ſhall not be reverſed 
as to the Infant only, but the whole Judgment, as it is in itſelf intire, 
muſt be intirely reverſed. e e 1 8 
Ik it appear in the Record that Judgment 
. —— Judg- given upon 1 Matter which doth eo — of the _ 
Matter out of the Jurif- Juriſdiction of that Court where the Judgment is 
diction of the Court, it given; this is an erroneous Judgment. 3 Feb. 
; 1650. B. S. For ſuch a Judgment is given coram 
non Fudice, and ſo is void in toto, and as if no Judgment were given 
but if no ſuch Matter appears in the Record, the Plaintiff in the Error 


cannot aflign for Error that the Fact was committed out of the Juriſ- 


diction of that Court. 


I a Judgment beenter'd quod recuperare debeat, D 
— hs = — or recuperaret, for r both theſe Caſes it 
erroneous. * s exroneous. 10 Maij, 1651. B. S. For by the En- 
try here it is not a preſent Judgment, but a Judg- 
| ment in Expectancy. 1 
Error lies for the Huſ- A TUrit of Error doth lie for the Huſband to re- E 
band to reverſe an Out- verſe an Outlawry againſt his Wife, 10 Majj 1650. 


nr againſt his Wife. B. S. For his own Intereſt is concerned in it, and 


he is bound to defend and vindicate his Wife in all 
lawful Things. g 
Vit of Error quaſh's Exxoꝛs were aſſigned in a Record in the Vaca- F 
becauſe the Errors, tho! tion, upon a Writ of Error to reverſe a Judgment, 
materts' were aſſigned and altho* the Errors were material, yet becauſe 
they were not aſſigned in the Term, the Writ of 
Error was quaſh'd. Hill. 1655. B. S. For the 


Court cannot take Notice of them, nor proceed to the Trial of them 


upon ſuch an Aſlignment. | | : 
The Miſ-entry of a Clerk in the Common Pleas G 


ded firſt in g. B. Was firſt amended there, and afterwards in the 

and then in . 3 King's Bench, after a Writ of Error brought. Roll. 
1 Rep. 309. | | 
Error to reverſe a pon a Writ of Error to reverſe a Judgment, H 

2 — Error cannot be aſſigned in the Execution. Roll. 
; E- I Re P- 6 5. : 
3 


If 


=—_ 


Erroz. 

I a Man in an Action upon the Caſe will de- 
mand leſs than is due, it is not Error. Roll. 2. Rep. dus, 18 not Error in 
127. Alſo in Caſe or Covenant, if the Plaintiff Fug, et OE bur 
miſcaſts the Sum, it is not Error, but in Debt it is. 

B 1 Tads ts gi 1 in ne ie e 
ereas erroneous Judgments given in the ris of Error ups) 

Kio Bench were only te by the Parliament, e +; 

now by the Statute of 27 Elix. cap. 8. it is enacted, in che Exchequer-Cham- 

That upon any Judgment given in the King's Bench bes, Eiiz, dap. 8. 

in any Ejectment, Debt, Detinue, Covenant, Ac 

count, Action on the Caſe, or Treſpaſs, where the King is not a Party, 

a Writ of Error ſhall be dire&ed to the Chief Juſtice to cauſe the Re- 

cord to be brought before the Juſtices of the Common Bench and Barons 

of the Exchequer, of the Degree of the Coif, or fix of them at the 
leaſt, who ſhall examine ſuch Errors, and reverſe or affirm ſuch Judg- 
ment, other than for Errors concerning the Juriſdiction of the ſaid 

Court, or for Want of Form in any Writ, Return, Plaint, Bill, De- 

claration, or other Pleading, Proceſs, Verdict or Proceeding, and the 

ſame ſhall be brought back into the King's Bench, that ſuch further 


707 


To demand leſs. than 
due, is not Error in an 


A 


as to Juſtice ſhall appertain. eng 

C That the Party who finds himſelf aggrieved 
herein may ſue out his Writ of Error in Parlia- 
ment, as before was uſed. Secl. 24. 

D Jnan Action qui tam upon a Statute where the 
King is to have a Part, no Writ of Error lies. 
1 Keb. 835. pl. 16. Ho 3 

E Erroz lies not in the Exchequer-Chamber upon 
a Judgment upon a Sci. Fa. in the King's Bench, 
it being caſus omiſſus out of 27 El. cap. 8. Cro. Fac. 
171. pl. 12. Neither doth it lie upon a Judgment 
upon a Sci. Fa. upon a Judgment affirmed in the 
Exchequer-Chamber. 5 Mod. 230. 

F In Caſe of real Actions Error and Attaint al- 
ways deſcends to ſuch Perſons to whom the Land 
ſhould deſcend. 1 Leon. Caſe 356. 


G A Uritof Error may be brought in the Biſhop's 


El. 65. pl. 11. | 

HH He in Reverfion or Remainder upon ah Eſtate- 
Tail may have a Writ of Error at the Common Law 
upon a Recovery had againſt Tenant in Tail in 
Reverſion. 1 Leon. 272. 3 


on the bringing of Writs of Error, until a Re- 
= | cognizance enter'd into; and in what Caſes they 
vj may have a Superſedeas without it. See the Sta- 


ment. 


and Defendant's Name in a Quare Impedit. Cro. 


Proceeding thereupon may be had, as well for Execution or otherwiſe, 


A Writ of Error lies 
from thence in Parlia- 


Det. ;. 
Lies not where the 


King is a Party. 


Error lies not in the 
Exchequer-Chamberup- 


on a Judgment upon a 
Sci. fa. | 2 


27 Eliz, cap. 8. 


Who ſhall have Error 
or Attaint. 


A Biſhop and Incum- 
bent may join in Error. 


He in Reverſion or 
Remainder upon an 
Eftate-Tail may have a 


. Writ of Error. 
In what Caſes Execution fhall not be ſtay'd up- 


How and when Execu- 
tion ſhall be ſtayed upon 
bringing of a Writ of 
Error. 


tute 


| 
[ 
| 
J 
: 
| 
| 
' 
| 
' 
| 
| 


2 Cat. 2. . . 


3 Nuk. 1. cap. 8. bf 4 1. 8. and d 14 or N 
* W's x 15046 & — & 17 Care d, 2 ett * 


How an Aſſignment of - The nh of Federal Errors f Apo on PE of A 
general Errors 10 be, Error to reverſe a Judgment, is fo fi generally, 
1.1 That the Beck is hot ſufficient tn Law; and 


alfo that Judgmen intiff, where it ought to bare 


2. Seit. 8. A 
16 & 17 Car. NY 


t Was given for the, 


been given for the Defendant. 


Wen Error in Pro- Ertoꝛ! in Prockls cannot be 1 after In nul B 


ceſs cannot be alledged. eft erratum pleaded; for if it ha pleaded, 
s ch other Party might have alledged 2 minuten. 


v. El. 83; 
Error a oft A mtht of Errot was. brought in B. R. u pon 2 C 
ment in a Writ judgment given in a Writ of Halt ſadgment, and 
' A AER the Judgment Was reverſed, and Re Itution award- 


ed. Cro. Fac. 138. pl. 15. 


| Ejectment againſt two; Ejetment againſt two. Who pleaded b y Attor- D 


8 Infant, the Judg- 
| Gab an hh uk bo far 85 ney, one being an Infant; and it was inſiſted, that 


boch. i this was not Error, but quoad him within Age. But 
in Regafd the Damages and Coſts are intire, the 
* was reverſed for both. Cxo. Face. 303. 


\ 
Errot cannon be 4 * Fir Error aſſigned directly againſt the Record is E 
ed againita Record. not 5 roy Cro. 2 359. pl. 19. 
The Principal and Bail The Principal : and Bail cannot Join in a Writ of * 
cannot join in Err. Errof. Co. Tac. 384. pl. 14. 
Conceſſum eft for confide= Idęo conceſſum eſt for e eft is Error. G 
rarun of is Etror. Co. Fac. 385. pl. 17. 
A Judgment reverſed pon 2 Judgment in a Writ of ſecond Delive- H 
— 41 — ef ranee upon a Demurrer, and betauſe there was no 
15 ** Writ of ſecond Deliverance certified upon a Writ 
of $1 the Judgment was reverſed. $7 Fac. 
4. ph. 
A Writ of Errox is a 1 The Writ of Error is in judgment of Law a Su- I] 
Super ſedearrilltheErrors perſedęas until the Errors are examined, affirmed of 
| reverſed. Cxo. Thc: 33 4+ pl. 19. 59 \ | 
No Bail filed, nor no Tt cannot be 1 for Error, there was K 


LES Ra no Bail upon the Fil fe. and that the Defendant was 


not in cuſtodia Mar. becauſe it is contrary to the 
Record. q * Fac. 568. 27 = 
The Cofts ae increment. The Judgment was, recuperet and L 
wal anc an 00k — Coſts found by the J to 5 1255 = ſo 
and held 0 4 much de incremento 2. am a at. and doth 
not ſay, ex aſſenſu queer. Or ad regui ;ſitionem quer. 
atid held to be Error. Cro. Joe) 7. pl. 10. See 


Tit) " JOE: 


vou 


A 


'B x 


Erroꝛ. of 


_ Von ſhalt not agn 
F- that for Error nich 


Yon ſhall not aſſign that for Error, which 
t "OY — Fe ye Action; ** tx rhe'Pu dern Kae n 
an ohet; / might have L 
you hat Aer aſtge r Error, 101555 he was Knight the Aion: 
only, and not Baronet : S0 if a Man pleads by a wrong Name, and 
there is Judgment ag zgainiſt him upon a Verdict, the Sheriff may well 
take him in Executibn-; but if Judgment were by Default, he cannot. 
Rall. Rep. 50. 88. Moor. Caft'996. 
Sd where an Action is brought: againſt 4 Veine: — GOL IN 
Sole, and ſhe marties, pending the Action:: Phis marcies pending ths 
does not abate the Aeon, — the Plaintiff! may Aion. 


Eee u r Nan Judgment, and take her in 
xecuti the Name by 25 ſhe is fued. 


C CUhere a Wii. of s is brou ht upon a Judg-- Where the Plaintig 


ment given, and the Plaintiff in the Errors puts in Bus in p35 4 
Bail, 2 quired by the Statute of 3 Juc. 1. c. 8. 0 
and it is infolicient | and thereupon 2 Rule is &- 3 Jac. r. cap. 8. 
ven by the Clerk of the Errors t6 put in _— Pail, | 


or juſtify thoſe put in, within forte Da 


I not juſtified, Exe- 
Plaintiff doth not juſtify the Bail, the Cher Juſtic Juſtice in will go. 


will order Excution upon the Judgment with a Bur the Writ of Error 
Non obſtante to the Writ of Error and Syperſedeas . imains füll 
But the Writ of Error remains ſtill, and the Plain- 


tiff in the Errors may proceed thereupon! : It 1 | 


to the Execution whick is taken a 5 Nich. 


D Jf a Writ of Error be Dek to — 2 


Judgment in all inferior Court, and the Record i 18 Where wk f Ex- 
not certified into this Court witlith four Days after ' the not crrrifying of : 
the End of the Term wherein the Writ was return- Writ of Error. 
able : Then upon a Certificate thereof -by the Clerk 


who receives thoſe Returns, that no Return is made; yet Execution 


cantiot be ſued upon this Judgment, until there comes a Writ de Exe- 
cutione Fudicii from the Chancery, commanding it to be done: For 
the Writ of Error was a Superſedeas to the Execution, until the Writ 
de Executione Fudicii was ſued out, and allowed. 


E MA Judginent is recovered againſt an Executor, 


upon which he brings his Writ of Error, and the sn Coke 
Judgment is affirmed ; yet he ſhall not pay Coſts, becauſe he is Exe- 
cutor, and it is in 0 Droit. Mich. 5 V. & M. B. K. 


F An Executor brings a Writ of Error; he ſhall Neither ſuall de pur 


G 


H An Ejectment was brought in the Common Pleas 


12 
eee e e eee 


ap. 8. 
a rit Pt Error lies in the King's Bench in Wiit of Error lies in 
England, to reverſe 2 Judgment given in freland -4 5 y 13 
in the King's Bench there. given in Irelaad. 


t affirmed in 


n; and a Writ dee 's Beach in Ixe- 


ant 


in Freland, and a judgment 
of Error brought i in the King's Bench i in beland, _ 


' 
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And alſo in the King's 


here for all the Damages 
and Colts. 


A void Execution. 


When the Writ of 
Error is to be allowed, 
and when Bail to be put 
in. 


and there aftirmed; and afterwards a Writ of Er- 


ror was brought | thereupon,,; returnable in the 
Court of King's Bench in England, and the Judg-: 


And Execution taken 


ment affirmed here with Coſts alſo: And an Exe- 
cution was taken out in England, as well for the 
Damages and Coſts of the firſt Judgment in Ireland. 
as alſo for the Coſts upon the Aſirmetur there, and 
alſo for the Coſts of the Aſfirmetur here in England: 
And it was adjudged by tſie Court to be a void Exe- 
cution; and a Writ of Reſtitution, was thereupon 


awarded, for that the Record muſt be tranſmitted 


How Execution to be · 


back to Ireland, to have Execution done there, 
which cannot be done by our Court here. Mich. 
11 V. B. R. N J Y "HELD | 
Fozmerly the Practice was, That after a Writ of A 
Error ſhewn to the adverſe Attorney, the Attor- 
ney who brought the Writ had four Days Time to 
put in good Bail : But this Rule is altered ; and at 


this Time it is now inſiſted upon to be allowed preſently; or elſe it 
is not to be any Stay of Execution. | 


How it 1s where a 
Writ of Error isquaſh'd. 


Ik a Writ of Error be wrong directed, or it B 
appears that it varies from the Record when certi- 
fied ;; the Court, upon producing of the Writ and 


Tranſcript into Court for ſuch Variance, will quaſh the Writ of Error; 

but that Ca/ſetur breue muſt be enter'd upon Record, and there muſt be 

Prayer of a new Writ of Error, if the Plaintiff in the Error thinks fit 

3 to ſue it out. Hill. 9 W. But by 4 & 5 Anne, the 

3 Defendant in Errors ſhall have his Coſts, as if Judg- 
Coſts ſhall be paid. ment had been affirmed, and to be recovered in th 
ſame Manner. 4 & 5 Anne. | 


A Plaintiff cannot The Court will not let the Plaintiff in Errors C 


ſh his Writ of Error, quaſh his own Writ of Error ; but the Court may 


u it may be diſconti- 1 ; p l 
mol give leave to diſcontinue it. 5 Mod. 67. 


Pain Writs of Lord Treaſurer, or either of them, at the Return of 
_ 2 © -— a any Writ of Error upon a Judgment in the Exche- 
quer, ſhall cauſe an Abatement or Diſcontinuance 

of ſuch Writ of Error ; but if the two Chief 
16 Car. 2. cap. 2. juſtices, or either of them, or any one of the great 
Officers are there, it ſufficeth. See alſo another 


Car. 2. cap. 4. 
he «> 0 Statute, 20 Car. 2. cap. 4. 


In what Caſes a Writ Erkoꝛz, Quad coram vobis reſidet, lies in the King's E 


2 . coram Bench in theſe three Caſes, viz. For Errors in Fact, 

wan as Infancy, (Cro. Fac. 254. pl. 10. 255.) falſe Latin, 
and Errors in Proceſs ; which Writ 1s allowed in Court without Bail ; 
for which there is paid to the Secondary a Fee of 2 s. for the Allow- 
ance of it : And upon a Motion at the Side-Bar, the Court have grant- 
ed a Suiperſedeas; becauſe none of the Statutes which oblige the Plain- 
tiffs in Error to put in Bail, extend to this Writ of Error. 


3 A Urit 


The not coming of the Lord Chancellor or D 
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A AXd@rit of Error quad coram vobis reſidet lies not Error hu coramvos;: 
in the Exchequer- Chamber. Cyo. Fac. 620. pl. 6. veſidet lies not in the 
Exchequer-Chamber. 

B In Caſes of Proceſs and gin which were for what Errors may be 

the Advantage of the Party, he ſhall not be admit- aſſigned in favour of the 
ted to aſſign this for Error: But where a Judgment — WASEIEre * 
is imperfe& for Want of a Miſericordia or a Capiatur, it 1s an Error 
not amendable. 8 Rep. 59. 4. But Capiaturs, except upon a Judg- 
ment upon Non eſt fadtum, are taken away by a late Statute made 


tempore W. & M. See Title Judgment. 
C A Pan ſhall not aſlign for Error, that which is 1 Not to aſſign that for 
for his own Advantage. I Leon. 150. — 1 for his 

A Recovery had after an erroneous Fine ſhall wheie the Heir in 
D bar the Heir in Tail of his Writ of Error, Cro. Tail ſhall be barr'dof his 
Fl. 390. Writ of Error. 

pon a Writ of Error out of the Common Pleas, Errors contrary to the 
E a Variance between the Plea-Roll and Miſi Prius Record cannot be aſſign- 
Record was aſſigned, and a Certiorari ſued out to © 
certify the Niſi Prius Record; upon which there 
was 4 Return, That there was no Record of M/ Prius filed: But not- 
withſtanding, Judgment was affirmed ; becauſe the Error is contrary 
to the Record certified, which the Judge named in the Poftea before 
whom the Cauſe was tried, had certified to the Court in hec verba. 
5 N. ore Ss on IS pl. 15. 12. | 
F No Fine, Common Recovery or Judgment, in . 

any Real or Perſonal Action, Nall be reverſed, or Nr 
avoided by any Error or Defect therein, unleſs the Yeats after the Judg- 
Writ of Error be brought, and proſecuted with *, FineorRecovery. 
Effect, within twenty Years after Fach Fine levied, or Recovery ſuf- 
fered, or Judgment figned, or enter'd of Record. Note, There is a 
Proviſo for Infants, Non compos, &*c. Stat. 10 G. 


11 J. Cap. 14. Stat. to & Id. c. 14. 


G No Fine, Proclamations upon Fines, or Com- For what Matters 


mon Recovery, levied, ſuffered or paſſed, ſhall be Fines, nor Recoveries, 
reverſable by any Writ of Error for falſe and in- _— n 
congruous Latin, Razure, interlining, miſentring 18Eliz, cap, 3.lef,2 
of any Warrant of Attorney, or of any Proclama- ; 
tion, miſreturning or not returning of the Sheriff, or other Want of 
Form in Words, and not in Subſtance. 18 El. cap. 3. ſect. 2. 
H @The Bail cannot join with the Principal in a NOT 
Writ of Error to reverſe a Judgment given againſt Principal and Bail can- 
the Principal: For the Principal muſt reverſe the Wage Ens. 
Judgment alone, if it be erroneous, becauſe it was 
only given againſt him, and not againſt the Bail. 
See Cro. Car. 300. pl. 2. | fon 

Bail cannot have a Writ of Error in the Ex- The Bail cannot have 
chequer-Chamber by the Statute of 27 Eliz. c. a Writ of Error in the 
which gives it only in nine Caſes, and none other, E*chequer-Chamber. 


8Q which 
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which nine Caſes are therein particularly mentioned. Cro. Car. 300. 
pl. 2. 

N CT here is no Bail to be put in upon the bringing A 
4 Bend 0 Pe of a Writ of Error, . a * in an Aton 
2 1 of Debt upon a Bond conditioned for Performance 
3 of Covenants, or upon a Bail-Bond : But where 
Bail is required to a Writ of Error _ a Judgment in an Action of 
Debt upon a Bond, the Bond muſt be for the Payment of Money only: 
And that is by the very Words of the Statute. 

The Condition muſt Alſo, if. an Action of Debt be brought upon a B 
be upon Record, and Bond to perform Covenants, and there is Judg- 
W ment by Default, without craving Oyer of the Con- 
dition; there, upon a Writ of Error brought, the Plaintiff in Errors 
muſt put in Bail: Becauſe it doth not appear to the Court upon the 
Record, that the Condition was for Performance of Covenants. Trin. 
13 V. B. R. | | | | 
The Allowance of a @Uhere a Writ of Error is brought, and Bail is C 

Writ of Error without not put in as the Statute requires, the bringing of 

n Writ of Error is no Superſedeas to the Execu- 
tion ; for the Plaintiff may ſue out his Execution notwithſtanding : 
But the Writ of Error is {till in Being, until there is a Nolle proſequt 
enter'd, or Judgment be affirmed or reverſed. | 

Writs of Error ifſue All Writs of Error do iſſue out of the Court of D 
out of the Chancery, and Chancery upon Judgments in Courts of Record, 
wn SIS. and are returnable in this Court, (except thoſe upon 
Judgments given in this Court which are returnable in the Exchequer- 
Chamber ; and alſo upon Judgments in the Court of Exchequer, the 
Sheriffs Court of London, and the Cinque-Ports) and are directed to 
Courts of Record, to certify into this Court the Record and Proceſs of 

| the Judgment cum omnibus ea tangentibus : But 

Writs of Falſe Judg- Writs of Falſe Judgment iſſue likewiſe out of Chan- 

ment returnable only in cory, and are directed to County and Hundred 
Courts, &c. and are returnable only in the Court 
of Common Pleas, | 

How to proceed to Exe. Upon a Writ of Error returnable in the Exche- E 
2 _ . , quer-Chamber ; before the Record tranſcribed, one 
died, before the Tran- Of the Plaintifts in the Writ of Error died ; and 
ſcript ſent to the Ex, thereupon the Plaintiff in the Action taking the 
chequer-Chamber. Writ to be abated, ſued out Execution upon his 
Judgment without any Rule of Court to/warrant it, and took the 
ſurviving Defendant in the Action in Execution. And the Court 
held this to be irregular, and ſuperſeded the Execution; becauſe the 
Plaintiff in the Action ſhould have applied himſelf to the Court upon 
the Death of one of the Plaintiffs in the Writ of Error, and apprized 
the Court of his Death, that the Chief Juſtice might take Notice of 
it, in order to make a due Return when called for. Brace & al' vers 


Pemyer. Trin. 9 W. B. R. 
* 
Akter 


* 
——  ro 5 
* 8 Ea? 


A Atter the Record is tranſcribed into. the Exche- How to proceed when 


er-Chamber, one of the Plaintiffs in the Writ of _ 9 


Error dies; this abates the Writ. But the Plaintiff Tranſcript returned into 
in the Action cannot ſue out Execution upon his eEAchequer-Chamber. 
Judgment until there is judicial Notice by a Remit- t 

titur of the Tranſcript from the Court of the Exchequer-Chamber to 
the King's Bench; for till that is done, the Hands of the Court of 


| King's Bench are tied up by their Mittitur to the Exchequer-Chamber. 
B Che Court of the Exchequer-Chamber have not hat the N 


any Authority but only to reverſe or affirm the Exchequer can do, and 
Judgment, but cannot make Execution. Cro. El. what nor. 


108. pl. 3. 


C Defendant in Errors in the Exchequer-Chamber Defendant in Exror 


died after In nullo eft erratum pleaded, and they 2 TY 2 5 

proceeded to Reverſal without a new Writ, Quod ment of the Writ. 

coram vobis reſidet, or a Sci. Fa, againſt the Execu- bs 

tors ad audiendum errores; and upon an Execution ſued after the Death 

of the 4 a Reſtitution was granted, becauſe it is no Abatement : 
4. 


But a Sci. Fa. might and ought to have been ſued out to the Executors. 
Show. Rep. 188. | 


D Ertro2 does not lie in the Exchequer-Chamber _ Error lies not in the 


x . . 1 E — - 
upon a Judgment upon a Sci. Fa. only in the King's 3 23 


Bench, becauſe it is caſ#us omiſſius out of the Statute Fa. 
of Queen Elizabeth, which gave Writs of Error 
returnable in the Exchequer-Chamber upon Judg- 
ments recovered in the King's Bench by Bill. 


E TUhere a Judgment is affirmed in the Exchequer- A writ of Error up- 


Chamber, and there is afterwards a Sci. Fa. and a =. Judgment affirmed, 
Judgment thereupon, and a Writ of Error brought s quaſhd. thereupon 


tam in redditione judicii of the firſt Judgment, 


which was affirmed before, quam in adjudicatione executionis upon the 
Sci. Fa. the Court upon Motion quaſh'd it. 


F A Urit of Error was brought by the Bail, upon The Bail cannot join 


a Judgment recovered againſt him upon a Sci. Fa. be Lb uma wg in 1 


as Bail in an inferior Court. And it was tam in of an inferior Court. 


redditione judicii againſt the Principal, quam in ad- 


judicatione againſt the Bail; and upon Motion, the 
Court quaſh'd the Writ of Error, quoad the Principal only, and the 
Bail proceeded to reverſe the Judgment againſt himſelf, Burr & Atr- 


wood. 10 V. B. R. 


Upon a Writ of Error upon a Judgment in the, After iſſue, the De- 
Common Bench, after In —— eſt — pleaded, fendant in Errors died. 
the Defendant in the Errors died; and the Plaintiff 1 Fae os 
in the Errors ſued out a Sci. Fa. againſt the Execu- dum errores. 
tor of the Defendant in Errors ad audiendum er- Executor ſues out a 
rores, and the Executor ſued out a Sci. Fa. quare F. guete, Oe. 
executionem non. The Plaintiff pleaded the Writ * W n 
of Error pending, and held a good Plea; and alſo, good. 2 4 
that 


— m b — - — 


„ 3 
that the Plaintiff in the Error might proceed, which he did, and re- 


1 ys bo 
. 7 Erroꝛ. 25 f 


Where the Plaintiff 
dies, the Writ of Error 
ſnall abate; but not 
where the Defendant 
dies. 


A t urit of Error is brought, and after the Re- A 
cord is removed, the Defendant in the Writ of 
Error dies; the Plaintiff ſues out a Sci. Fa. againſt 
the Executors of the Defendant, againſt whom two 
Nichils are returned ; and the Plaintiff proceeded 


to reverſe the og oe And per Cur. a Diverſity was taken between 
the Death of the Plaintiff and Defendant in Errors : Where the Plain- 
tiff dies, it ſhall abate; but not where the Defendant dies. 


Executors upon two 
Nichils returned, are 
made Parties to the 
Writ of Error. 


Upon what Writs of 
Error, and in what 
Courts, Bails are to be 
put in. 


3 Jac, 1. cap, 8. 


Alſo, That the Executors upon two Nichils re- B 
turned, are made Parties to the Writ of Error ; 
becauſe the Damages in the Judgment go to them. 
Telv. 112, 113. | | 

Ihe that brings a Writ of Error to reverſe a C 
Judgment given in a ſuperior Court, by the Sta- 
tute of 3 Fac. 1. cap. 8. in all Caſes after a Ver- 
dict; and in all Actions of Debt by Confeſſion or 
Default; and in all Actions of Debt upon a Bond, 


where the Condition is for Payment of Money _ muſt put in 
e 


good Sureties, to proſecute his Writ of Error with 


ct, and pay 


the Debt and Damages to be recovered, if Judgment ſhall be affirmed: 
For it is Reaſon the Party ſhall have a Recompence for his cauſleſs 
Vexation and Delay: But inferior Courts ſhall in all Caſes, as well 
upon Verdicts, as other Judgments, by Default or Confeſſion in Debt, 
or otherwiſe, have their Writs of Error allowed, and a Superſedeas 
thereupon, without putting in of Bail, they being omitted out of the 
ſeveral Statutes, which require Bail to be put in by the Courts at 


Weſtminſter. 
Three Plaintiffs in a 
Writ of Error: One re- 


leaſes: He may be ſum- 
moned and ſevered, 


Coſts upon a Verdict 
on a Trial of Errors in 
Fact. 
3 9. 7. cap; IO, 


Wheze the Defendant 
ſhall not have Coſts u 
on a Verdict of Errors 
in Fadt. 


Becauſe the Judgment 
Is, That he be-barr'd of 
his Execution. | 

3 . 7. Cap. 10. 


P- leaſe of Errors, and a Verdict is found for him, he 


A Judgment is recovered againſt three Defen- D 
dants, and they bring a Writ of Error, and after- 
wards one of them releaſes the Errors; he may be 
ſummoned and ſevered, and then the other two 
ſhall proceed to reverſe the Judgment. See 6 Rep. 
26. 4. b. 

Erroꝛ in Fact was tried, and a Verdict for the 
Defendant in the Errors, and Coſts were ordered 
to be tax d, upon the Statute of 3 H. 7. cap. 10. 
occaſione dilationis executionis. 6 V. B. R. 

There the Defendant in Errors pleads a Re- F 


ſhall have no Coſts; for that the Judgment is not 
to be affirmed : But the Judgment ſhall be, That 
the Plaintiff in the Errors Nil capiat per Breve ſuum 
de Errore, and not that he be barr'd of his Writ of 
Error. Note, Here was neither Nonſuit, Diſcon- 
tinuance, or Judgment affirmed, as the Statute of 
3 H. 7. cap. 10. requires. 6 V. See Show. Rep. 50. 

I A Blank 


A 


B 


J. . | ( 4 0 = Sj 
C F The firſt Proceſs in an inferior Court was a Capias, which ſfiould 
Fac. 261. Pl. 23. 


D 


4 Blank left for the Attorney's Chriſtian Name 
in the Warrant of 1 was held to be Error. 
Co. El. 59. 75. 38. 1 

* for Summonitus, adjudged to be Error 
after a Verdict in an inferior Court. Cro. Fac. 108. 


have been a Summons, and therefore reverſed. C9. 

Erroꝛ in Fact (viz. Death) aſſigned after Verdict, 
and before Judgment; and alſo Errors in Law aſ- 
ſigned, vis. That Judgment was given for the 
Plaintiff, whereas it ought to have been given for 
the Defendant. The Defendant in the Error pleads 


In nullo eft erratum, whereas he ought to have de- 


murred for aſſigning double Errors; but Judgment 


vas affirmed, becauſe the Record is, That the Party 


pleaded to be dead appears and pleads, and ſo it is 
contrary to the Record. e 


E . Note, That if the Tenant or Defendant do not 


ſae out a Writ of Error before Execution executed, 
the Plaintiff-ſhall not have his Damages and Coſts, 
becauſe. the Writ of Error is not then in dilatione 


4K 
The Attorney's Name 
with a 1 eic 


Attachiatus for mm- 
nitus, is Error. 


Was we 


Death after Verdict, 
and before 1 udgmest; 
aſſigned for Error. 


In nullo gi erratum 5} 
leaded, when it ſhould 
ave been a Demurrer. 


A dead Man pleads. 


No Damages or Coſts 
where Execution is exe- 
cuted, and why. 

3 N. 7. cap. o.. 


' executionis. See Cro. Fac. 636. pl. 3. See Title 


Coſts. 


E- Eight Defendants, two are Infants, In Treſpaſs 


1 


againſt them, they all appear by Attorney, which 
is aſſigned for Error. This is Error in Fact, and 


the pleading of In nullo eſt erratum, is a Confeſſion 
of the Error in Fact; and the Judgment was re- 


Eight Defendants in 
Treſpaſs, two are In- 
fants. 

They appear by At- 
torney. 


vers d: But they ought to have pleaded to the Infaney aſſigned for Er- 
ror, fo that an Iſſue thereupon might be tried. 1 Lev. 294. 
G There a Judgment given in the King's Bench where a judgment is 


for the Defendant, upon an Action by Original, is 
revers'd in Parliament upon a Writ of Error re- 
turnable there ; the Parliament will give a new 
Judgment for the Plaintiff; as the Court of King's 


revers'd in Parliament, 
they give the ſame Judg- 
ment as the King's Bench 
ought to have done. 


Bench ought to have done when they gave Judgment for the Defen- 
dant. Hill. 6 V/. See Hill. 25 & 26 Car. 2. Rot. 411. B. R. 
H There a Judgment is given againſt the Defen- 


dant, and a Writ of Error is brought, and the 


Judgment is reverſed, there ſhall be only a Fudicium be 


revocetur, &*c. entred with Coſts; and. no new 
Judgment be entred by the Court of King's Bench. 

But where there 1s a Judgment given for the 
Defendant, and the Plaintiff brings a Writ of Error, 
and the Judgment is reverſed ; there the Court 
which reverſes the Judgment, ſhall give Judgment 
for the Plaintiff, as the other Court ought to have 


- , * | 
Ti +++ 


How a Judi ius re vo- 
cetur in Banto Regis ſhall 


. 


How it ſhall be in the 


King's Bench, where a 


udgment is reverſed by 

rir of Error brought 

by the Plaintiff in- the 
Action. | 


done ; 


* 
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done; unleſs the Judgment be reverſed for ſomething which is not to 
the Matter of the Action, as a falſe Entry, or an Ideo' conreſſum eft, for 


117, 118. 


Plaintiff, 1 Lev. 310. 
Where a Nolle proſequi 


Ideo confideratum eft, or the like. Paſch. 1 Anne Regine, B. R. Tels. 


r 


- Where Judgment was reverſed, and a tiew Judgment-given for the A 


Jf one brings a Writ of Error upon a Judg- B 


may be entred upon a ment in the Common Pleas, and doth not, after 


Writ of Error ou of the an eight Days Rule given, certify the Record into 


Common Flas this Court; then a Nolle proſequi may be entred, 
and the Plaintiff may ſue out his Execution; and if there be a Supey- 
>deas to the Execution in the Sheriff's Office, then there muſt Be 4 
Clauſe in the Writ to this Effect: Viz. Brevi Domini Regis de Super- 
ſedeas ſuper brevi de errors prius in contrariuni inde direct in aliqub i 
e ee ee eee 
ing to Judg- | 

an Tone 120 i car an Habeas Corpus allowed; it is Error. Co. Car: 
car pus allowed, is Error. 261. 91. 7. 0 


Tertenants cannveplead Tertenants cannot plead in Abatement öf a B 


in Abatement of 2 Writ Writ of Error, but only in Bar: For the Sci. Fa. 
r h tur oy in againſt. them is not ad audiendum Erroret, but-ad 


; Ley. 7: 


audiendum Proceſſus ad Recorduin. 1 


That the Perſon who It cannot be aſſigned for Error, that the Defen- E 


An inferior Court proceeds to Judgment aftet C 


appeared as Attorney, dant appeared by J. & Attornatum ſum, and Judg- 


be afligned for Ereve. * ment by ui dicit againſt him the ſaid J. & then, 
nor at any Time during the Term, being an Attor- 

bey of the C. B. Cyo. Fac. 521. pl. 85. 
Matter which abates a Matter which proves a Writ of Error abateable, 
Wrir of Error is not af. ig not aſſignable for Error; as in an Ejectment, En- 
ſignable, as Entry after 2, * ae - | „EI 
Verdict, Oc. try was aſligned after Verdict, and before Judgment, 
and naught; but only Matter which proves it a- 

IS. bated, is aſlignable. 1 Lev. 155. 

- Matter which ought The Plaintiff in the Errors aſſigns for Error 
ro be pleaded in Abate- that he now is, and at the Time of bringing the 
1 * Action was, a Knight of the Bath; fo that the 
825 Plaintiff ought to have ſued him ſo, and not as 
Knight and Paronet: But for that he appeared to that Name, and 
pleaded thereto, he hath concluded himſelf. Cro. Fac. 482. pl. 15. Cro. 


* * 
* 
* 


Fac. I04. 371. 


Where a Fine or Re- | The Vouchee in a Common Recovery was with- H 


covery leviedor ſuffered in Age, and the Queſtion was, Whether he can 
— be reverſed for In- avoid this for Error after his full Age? And ad- 

judged, that upon a Writ of Error to reverſe a 
Common Recovery, Infancy ſhall be tried by Inſpection as well as in 
the Caſe of a Fine; but when he appears by Attorney and fuffers it, it 
may be reverſed at full Age, but not where he appears by Guardian. 


2 A Common 


3. 


— 


1, 
Erro. 


A A ͤ Common Recovery is had againſt an Infant 
by Guardian; and Error was brought to reverſe 

is Recovery, and aſſigned for Error that Judg- 
ment was given againft him by Default being an 


Judgment is not given upon the Default of the In- 
fant, but upon the Departure of the Vouchee in 
deſpight of Court: And Common Recoveries are 
Common Aſſurances, and ought not to be ſhaken; 
nor is there any Pretence for an Infant who appears 


Infant: But refolved that it is not Error; for the 
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A Common Recovery 


ſuffered by an Infant by 
Guardian is not ertone= 
OUS, 


* - p * } 
Common. Recoveries 


are now the commo 


by his Guardian, more than for any other Perſon at full Age, and it 


7 alter Error brouglit; becauſe the Record is {till in 

; the Court there, and the Writ of Error is only a 
Superſedeas to the Execution. 1 Lev. 153. 

C Aftet In nullo eſt erratum (which joins the Iſſue) 

is pleaded, neither the Defendant in the Errors, 

nor the Plaintiff in tlie Errors, can alledge Diminu- 

tion without the Leave of the Court: But tlie 


ſuch Recoveries: Cybo. Cars 307. pl. Bi. 1 Sid. 321. pl. 14. 
B Debt lies upon a Judgment in the King's Bench 


ſtands with Law that it may be, there being very many Precedents of 


Debt lies upon a Iudg- 
ment in King's — 
after Error brought. 


No Diminution to be 
alledged after In nullo eſt 
erratum, without a par- 


ticular Rule of Court. 


Court may, if they think fit, order a Certiorari to inform. their Con- 
ſciences, and this as well to reverſe as affirm a Judgment. 4 Anne, 
B. R. Note, If it be awarded at the Prayer of the Party without-a 


Rule of Court to warrant it, it is ill 
D @pon a Writ of Error to reverſe an Outlawry 
after Judgment, the Exceptions taken were, That 
it was not {aid where or when the County-Court 
was held, and therefore it was reverſed. 3 Anne, 
B. 1 -R E 
5 F A Aerdick was at the Aſſzes in a Quare Impedit, 
BY and Judgment there prayed by the Plaintiff, and 
+ he had it; and the Defendant immediately atlowed 
Alſo in an- 


berg * 2 


a Writ of Error upon it. Lat w. 594. 


AF at the A 

2 4 Anne Regine. LES. 

F @Qpon a Writ of Error to reverſe a Judgment 
upon a Common Recovery, and two Scire Facias's 
ſued out ad audiendum errores, and Nichils return- 
ed; the Court would not proceed notwithſtanding 


to examine the Errors until a Sciri fect returned; 


becauſe it concerns Mens Eſtates and Freeholds, 
Trin. 34 Car. 2. B. R. See 3 Cro. 431. 472. 739. 
Dyer 320. 201. 301. . 90 

G tf there be Error in the awarding of an Execu- 


tion, the Execution only, and not the Judgment, 


ſhall he reverſed. Hob, 90. FE 


What Error is ſuffi- 
cient to reverſe an Out- 
lawry after Judgment. 


A Writ of Error al- 
lowed at the Aſſizes up- 
on a Verdict, and Judg- 
ment in a Quare Impedit. 


other 5 Impeait, a Writ of Errot was brought upon a Judgment 
zes, and the Tranſcript was made by the Clerk of the Aſſizes. 


Vpon a Writ of Error 
to zeverſe a Recovery, 
the Court would not pro- 
ceed upon two Nichill, 


but would have a Sci. feci 


returned. 


Error in Proceſs, how 
to be. 


Upon 


- 
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Errors aſſigned in a 
Fine, how anſwered. 


Erroꝛ. 


Upon a Writ of Error to reverſe a Fine, it was A 


aſſigned for Error, that the Writ of Covenant bore 
Teſte 2 Fan. returnable Oct. Hill. and the Dedimus 


bore Teſte 3 Fan. which was before the Retorn of the Writ of Cove- 
nant; and it could not be then ſaid pend. Curia. It is good enough, for 
immediately upon the Purchaſe of the Writ it may be ſaid pend. Cur. 


Cho. Face Ls fl 1597 ohio” fs To 55 gat offs x 3 
Erro upon a Fine by Tenant in Tail; the Te- B 


When Tenant in Tail 
comes in as Vouchee in 
a Recovery, it bars his 
Iſſue of his Writ of Er- 
ror to reverſe his erro- 
neous Fine, 


nant in the Writ of Error pleads a Common-Re- 
covery had againſt the Conuzee of the Fine with 
Voucher of the Tenant in Tail, the-Conuzor : And 
held, that when Tenant in Tail comes in as Vou- 


chee, he had barr'd the Iſſue of his Writ of Error to reverſe the 
erroneous Fine that he himſelf had levied. Moor, Caſe 499. 


Where the Bill or Ik the Bill upon the File or Writ of Enquiry C | 


Writ of Enquiry varies 
from the Declaration, it 
is Error. 


It lies not upon a 
Judgment quod computer, 
and why. 


Where it lies upon 
the interlocutory Judg- 
ment before 2 Writ of 
Enquiry, and Judgment 
upon it. 


A Judgment in a For- 
medon reverſed for In- 
certainty, it being de du- 
abus acris terræ Qpaſturæ. 


A Judgment cannot be 
aſſirmed for Part, and 
reverſed for Part. 


Where Conſent of the 
Parties ſnall make an er- 
roneous Judgment good, 
and where not. 


varies from the Declaration, it is Error. Cxo. Fac. 


Erroꝛ lies not upon a Judgment quod compruret, 
for this is no other how 20 Award, Fs n Foal - 
Judgment. Cro. Fac. 356. pl. 14. Mio nn 

But it lies upon a Judgment by Default in E- E 
je&ment before a Writ of Enquiry of Damages 
ſued out, and Judgment had thereupon, becauſe 
here is a Judgment already quod recuperet termimum. 
Latch; 212, 4 | y 13 not; 

Erroꝛ brought upon a Judgment in a Formedon F 
de uno meſſuagio & duabus acris terre & paſture, 
and ſays not how much Land and how much Pa- 
ſture, and held to be erroneous for Incertainty. 
Then it was prayed that it might be affirmed for 
the Meſſuage; but the Court ſaid that could not be, 
for the —— being intire, it cannot be rever- 
ſed for Part, and affirmed for Part. 471. pl. 3. 

A Urit of Error was brought upon an errone- G 
ous Judgment given by Conſent of Parties, upon 
a Paper-Rule of Court, and the Judgment was re- 
verſed; becauſe Conſent of the Parties cannot 


change the Law. Hob. 5. But had the Conſent been entred upon the 
Record, and made Part of it, it then would have been good. 1 Jones 


199. Cro. El. 664. 


Error brought where 
there was a Bill of Ex- 
ceptions. 


Infancy aſſigned for 
Exrur. 
Tried by Inſpction. 
Jane reverſed. 


A Writ of Error was brought upon a Judgment H 


in the Common Bench, after a Trial at the Bar, 
and Bills of Exception to the Evidence. Lite. 905. h. 
Where Infancy is aſſigned for Error, and tried ] 
by Inſpection, and the Judgment reverſed, and what 
Proceedings was afterwards, and how the Inſpecti- 


ow the Inſpection on was ſaved. Cyo. Face 59. pl. 5. See Title Audita 


faved, | 


” a 


Quere la. 
3 | Upon 
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art ets 


Erroz. 

A @pon a Writ of Error out of an inferior Court, 
it was not ſne wn by what Authority it was-holden, 
whether by Charter or Preſcription ; and held to 

be Error. Cro: ang 184. pl. 3. 493. ph 114. 

B Aifo the Style of the Court is coram Seneſcallo & 
Ballivo Domini Paget, and doth not ſhew their 
Names; and this was alſo held to be Errer. Hidl. 

C @here in an inferior Court the Proceſs: is a- 
warded ſecundum conſuet. Cur. the Court being 
held by Virtue of Letters Patents 1 Maria, it is 

erroneous. Co. Car. 144923. ind 54 

D hen the Subſtance of the Writ of Error, is, 


Cauſe in an inferior Court which aroſe out of the 


Juriſdiction of that Court, for 'tis to 
it to be infra Furiſclictiuonem. Ibid, 131. 
G Jn a Judgment in C. B. a Miſericordia entred 
for a Capiatur, and upon a Writ of Error, this aſ- 
ſigned for Error, the Court of B. R. gave Leave 
to amend it, though after a Writ of Error brought. 
no Error. Vide Title Judgment. Did. 165. 
H Debt upon a Judgment in B. R. the Defendant 


E 
Cp 
o 


i 


It muſt be fer forth 
how the inferior Court 
is holden, whether by 
Charter or Preſcription . 


So allo the Names of 
the Stewards betore 
whom held muſt be 
ſhewn. -. - 1 


Proceſs awarded ſecun- 
dum conſuet. Cur. when 
the Court was erected 
I Marie, it is erroneous. 


Writ of Error by an 
nr. oe : 


yer and Terminer, & c. nec non 


n Writ of Error on a 


udgment in an inferior 
ourt. 


* 
* 


go againſt the Record, which lays 


What was amended, 
that would at that Time 
of Day been Error. 


Note, this now is 


Writ of Error plead- 


pleaded in Abatement of the Action, a Writ of Er- © 


ror pending upon this Judgment in 

demurred, and adjudged for the Plaintiff Bid. 388. 
1 AMan pays a Security of an inferior Nature, 

pending a Writ of Error upon a Judgment on a Se- 


Cam. Scac. to which the Plaintiff 


What not a Deva- 
avit. 


curity of an higher Nature; this was adjudged not a Devaſtavit. 1hid. 


K In Debt brought upon a Judgment in B. R. pend- 


ing a Writ of Error in Cam. Scac. 


a Writ of Error is pleaded; and it was held that 


Where a Writ of Er- 


the Pendancy Of ror not to be pleaded. 


this could not be pleaded in Bar to an Action of Debt, though it might 
to a Scire facias upon this Judgment ; but it ought to be pleaded in 


Abatement. Lid. 5 90, 591. 


L here a Writ of Error lies, or not. Mod. Caſes Where a Writ of Er- 


in Law and Equity, 27, 28, 29. 


M On a Mandamus for an Archdeacon to be re- 
ſtored to a Seat in the Choir in Dublin, a Writ of 


will not lie. Ibid. 27. 


8 8 


ror lies, 


The like, 


720 Erroz ; 
1 On a Certiorari after a Writ of Error, Diminu- A 


. tion was alledged aud eren aa Caſes" in Law 

| and Equity 31. er 

Writ of Error by to, A Urit of Rar is - brough 1 two, "od one B 
in ly: pO dies, pending the Writ, bow d the laintiff nog Hue 

Execution. Thid; 18. 
Nb RE PIR A-TArit of Error is no Superſedear; rurdeſs the Q 
Plaintiff in Error puts in Bail . Bail! is eye rote 
Ibid. 121. : 


Proceedings againſt - Pending 2 Wit 0 of Error, Proceedings againlt D 
Bail. the Bail are ſtay d. Ibid. 129, 130. 


Where a Super ſedeas. A Writ of Error coram nobis is A 800d 8 Su 2 E 
W deas after tis allowed. hid. 147. pe 


- Error corauwobis; | Where Error coram vobir lies or not. id. I 47, F 
| | | 17 * -] a} 180010 1 
Error in Parliament. 923 ant of a Bilb filed aſigned i in Parlament fn G 
WE | Error. bid. 283, 284, 368. 
Amendment. After in null» eſt erratum pleaded, the Party i is H 
never admitted: tgamend general Errors. Ihid. 304. 
: Who to join. On a Judgment in Debt againſt two Defendants | 
jointly, both muſt j join in a Writ of Error. Bid. 305. 
| Colts. ; No Coſts on a Writ of Error where the: Judg- K 
| ment is reverſed. Mid. 314. * 
Coſts. Judgment was againſt two, and a Writ of Er- . 
por brought by one, was uaſh'd : : me Defendant 
ſhall have Coſts. Thid. nb ; 
Fraud in the Attor- here Want of an Original was aſh geld for M 
ney. | Error, by Fraud of the Plaintiff's own Attorney. 
Ibid. 327. 
Notice to the Plain- A Urit of Erior ſued out and allowed before N 
riff, Execution ſerved, is good, though the Plaintiff has 


no Notice. 16:4. 373. 
Want of an Original. TUhether Want of an Original returned by the O 
Sheriff is Error, if one be filed on the Roll, and ſo 
certified. Ibid. 30. Vide 327. 
Variance. wen for Variance between the Original and P 
the Declaration; but on producing the Record 
E's *twas right, but of another No Roll. 1bid. 243. 
Where Surpluſage. Erro for there being but one Defendant, the Q 
Plaintift had declared quod cum ipſi idem, but held 
| inſi to be but Surpluſage. 1bid. 377. 
Bill of Exchange. Erro for that the Plaintiff had not ſet forth in R 
5 | his Declaration, that the Drawer of a Bill of Ex- 
change had Notice of the Default of rayon of 


SN the Indorſor. Bid. 43. 4 
an Rong 10 amond & Fenije after Error 8 1 
| brought, the Defendant in Error ſhall not pay 4 


Coſts, unleſs the Defendant will wave his Writ, for then 'twill appear 
to be brought for this Fault, and not for Delay. Ibid. 234. 


I Where 


Error. 
A here 2 Non-Proſs i is enter d with a Miſericor- 
12 5 no Error. Mod. Caſes in Law 26 Eqiniy, 
* Gbere Bail i 18 ed | in | Error ae Cha 
8 Bail. Vid. 237. 5 an 
Ce Writs of Error to reverſe Outlayit 5 2 
a 3 © Outlawyp. ö 
Error in the King's ge A. 


k. Writs 
9 vn — Lreland. Ticks; Inf Pj 


k Mien from Ireland, ir the Defend dant does not 
appear at the Return of the Writ, | 115 ; ho Diſcon- 
tinuance. Lid. 184. 7 5 
F Fo2 oz he need 1 appear till Error, e 
and he may by Sci. Ja. ape! the Plaj HO Ther 
to. Bid. 185. 
Nothing ſhall be aſſigned 128 Error "which 122 
have been pleaded to the Action. Cart be 200. 
Where Br of Law and Fact is alligned* for 
Error, this is double, and Advantage ma be taken 
of it on a Demurrer, but not after in nul 0 £ TE; 
, fon pleaded: . 1b:4. 339. 
Erroꝛ to reverſe an Outlawry aſſi gred feb "Attor- 
2 Vide Cart het 7. 5 
K Mhere the Names of Jurors are not returned 
from an Inferior Court, it is Error. Comber. 3. 
L Erxroz coram vobis is no Superſedeas or Plea to a 
Sci. fa. Ibid. 12. W 
M A Second Writ of . is no Superſedeas. 
7 / © #3 7 UND 
N Uhere Want of an Imparlance 3 is Error. Bid. 
88 
O Perceptum eſt i in eadem Curia, and not ſaid per 
Cur, is Error, and ſo is Scire for Sciri. | Ibid. 426. 
p So where the Original is Quare clauſum fregit, 
and the Declaration is Quare Clauſun ©: Domum. 
Did. 60. ys 
Q So where on a judgment by Default, Damages 
are given by the Court, and not ſaid ex afſenſi 
ſuo (Quære) Comber. 220. 
R So in Attainders of Treaſon, if the Priſoner be 
not aſked what he has to ſay e. Bid. 144. 


. 8 . 4 * 
A 0 2 
Dn . 1 


ſaid Contra ligeantiæ ſue debitum. Ibid. 257, 258. 
T So where the Sentence is enter'd Quod interio- 
ra & extrahantur, omitting inſo vivente. Comber. 


257, 258, 369. 


S So it in the nn of Treaſon it be not 


7 21 
ain 
Non: Pr s. 
0 HOTHLDG A 34 7 
: $433 ,*514 2 41 * 
Bail! FB XZ >batttth 
2.1 g l 114 
[udginents i laig. 
Judgments in reins 
44 +4 » «7 * wry 
„ 
s i 16111 Jo 
22J 
» | } | 7 1 
Were not be aſſign'd 
for Error. 
Double Aſſignment of 
Error. 
fo 211 Ariel] 
#4 8 ; 1 ? 
(} 
What is Error. 
Superſedeas, _ 
The like. 
Want of an Impar- 
lance. 
What is Error. 
The like. 
% 
R 
The like. 
In Treaſon. 
The like. 
The like. 


So 


— . — — 


722 Erxkor. 


Want of Addition in Sd" lee. 4 P eer Was attainted without Addi. 4 


an Indictment. tion of his Dignity, Sc. Comber. 189, 298. 
Attainder reverſeda ie, 1 reverſed for Miſnomer of 4 B 
l Blr. 2 ct 37308 
Error in a Fine. Erroz .of a Fine, where the Conuzor ace - ry” 


tween ths” Teſte and Return of the Writ of 
| 1 „Gg. Did. 37, 59, 61, 71. | 
Ina Recovety. o Where a Recovery is Teverſed without # any * 
| Scire 70 for to the Tertenants. Mid. 42. 
What is not Error. W the Plaintiff does not appear at the wp E 
8 tis no Error. 1 Bid. 819. { 

Writ of Error in an 4 80 adler can't tak e Advantage of ire, i the F 
Eſcape. org inal Action. Jhid. 8 | 8 
udgment in Inferiot ungment per Major Ballivor not bt 7 Per 

Count op f One pers 525 2 5 l ng 
„Noz coram prefat. M. * . Ballior, after a H 
:0z:1 i: Year's, Continuance.” 151 
Error coram vobis. Extoꝛ Coram vobjs Hes not where the Record is 1 
. no We Fibtnved. - 2 e 


% 2&4 & » 


Pleading a Writ of n Debt on a J Ju 1 a Writ of Error pend- K 


$23 3 — 


Error pending. ing may be pleaded in Abatement, not in Bar. 
Comber. 48. Vide 199, 211, 229, 456. . 
On a Scire facias. No Error lies in Cum. Scacc. on a Judgment i in L 
2e. fa. in B. R. Comber. 393, 394. 
Inferior Court. Awarding a Capias in Caſe in an Inferior Court M 
is no Error. Bid. 260. | 
The like, Moꝛ where the firſt Proceſs in an Inferior Court N 


is an Attachment returnable immediate, and there- 
upon a Capias. Ibid. 161. 


The like. Noz awarding Proceſs Secundum Conſuetud? Cur? O 
in ah Inferior Court held by Patent. id. 260. 
The like. Noz where the Declaration | in an Inferior Court P 
15 enter in hac que ſequitur forma. Ibid. 85. 
The like. Fs Judgments in Inferior Courts ſaying Dies dar? Q 
off partibus JS. without ſaying per Cur”, is 
ror. Bid. 285 
The like. Noz Præceptum eſt adeandem Cur quod Venire R 
Fac', and not ſaid per Curl. Bid. 398. 
The like. No2 Conſiderat e 2 and not ſaid per Cu ina 8 
County Palatine. Comber. 466, 479. Contra. 
Sapſyg - aſſident for aſſidunt was held no Error. T 
Comber. 398. 
Where Judgment to And note, the Superior Court ſhall give ſuch a U 
be given. * as the Inferior Court ought to have given. 
i 
Certiorari to Counties- Ini Error of a Fine in the County-Palatine of X 
Palatine. Cheſter, a Certiorari lies ad informand* conſcien 


Curiæ. Comber. 26. 
1 Dow 


= 


* 
1 
« . 
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* 
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Erroꝛ. 

A Dow 2 Writ of Error ſhall be directed to the 
County- Palatine of Cheſter. Comber. 206. 

B See the Return of a Writ of Error by an Offi 

of an Inferior Court. Comber. 28858. 

C There a Foreign Plea: was pleaded after an Im- 
parlance, and the Plaintiff 5 that it ought 

not to be. admitted after Imparlance. Ibid. 479. 


D 

Attainders of High- Treaſon. Did. 114. 
E Quere, If in Debt on a Judgment in B. R. Error 
ing in Cam. Scacc. is pleadable in Bar. id. 


48, 199, 211, 229, 456. GIRL. ; 

F Ertoꝛ lies not in Cam. Scac. on a Judgment in 
B. R. by Original. Comber. 295. 

G 4A (lrit of Error lies not for the Merits of the 

_ Cauſe, nor the Giſt of the Action, or Foundation 
of the Suit. Camber. 325. 8 

H A Crit of Error with a long Return, & c. is no 

- Superſedeas.: Ibid. 206, 209, 456. 

1 KGhere the bare ſhewing the Writ before Al- 

| lowance is a Supenſedeas. Ibid. 264. 

K After in nulla erratum pleaded, a Certiorari lies 
not to reverſe, but to alan a Judgment. 1bid. 


2331. 1. 41 | 
L >" Where one pleads a Releaſe of Errors and con- 
cludes. quod Fudicium affirmatur, the. laſt Words 
are Surpluſage. Ibid. 259. 
Where the Huſband is joined for Conformity 
in Error by his Death, the Writ abates. Lid. 263. 
Mhere pending the Writ of Error one of the 
Plaintiffs dies, the Writ is abated, but there needs 
no Sci. fa. but only a Suggeſtion thereof on the 
Roll, with a quia non dicit, or quia apparet Curie 
ſuper Examinationem, & c. Comber. 441, 442. 
OA Uurit of Error is a Writ of Right in all Ca- 
ſes but Felony and Freaſon. Szlk. 504 And it 
lies againſt the King. Salk. 264. 
But a Writ of Error is not proper to remove 
Indictments, @&*c. Salk. 266. 
Erroꝛ lies not from the Exchequer Court to the 
Hauſe of Lords, for the Exchequer Chamber in- 
4 tervenes. . $I 77 | 
Upon Error in Parliament of a Judgment af- 
firmed in B. R. new Bail is required. 71 97. 
8 Erroz lies to a new created Juriſdiction of Re- 
cord acting by the Courſe of Common Law. Bid. 


8 7 


e Error lies for an Executor to reverſe 


723 
Direction of the Writ. 
Return of the Writ. 


By Executors. 


Writ of Error pend- 


ing pleaded. 


Error in the Exche- 


quer Chamber. 


Where it lies not. 


Where noS.per ſed eat. 
What is. 


Certiorari. 
Where Surpluſage. 


Baron and Feme. 


Where the Writ a- 


bated. 


Writ of Error a Writ 


of Right. 


Indictments. 


Exchequer Court. 


Bail. 


Toa ew Juriſdiction. 


But 


724 
Were it lies not. 


1 1 
Abatement of the 
Writ. 


On a Scire facias. 


Andita Querela, 


Scire facias, 


Erroꝛ. 


But lies not in Cum Srac. on the Stãtute of the A 
27 Elia. on an Award of Execution; after the O- 


riginal Judgment affirmed there. Salk 2635 3& © 
Where a Writ of Error abates in Cam. Scar; B 
there can be no Judgment in B. _ vithout a Re- 
mittitur. Sal. 2611. 1717 
After Award of Execution: on a Fei. fu. the C 
Defendant can't have Advantage of: Matter . 01 


able to the Sci. fu. Ilid. 264. 


But where it is awarded on two Nichils return- = 
ed, he may be relieved . Audita. * or on 
Motion. Ibid. 

Alſo Matter contrary to the Surmiſe of the Fei. E 


Fa. and pleadable thereto, 4s not 1 for Er- 


Writ of Error aba⸗ 
ting. 


Where it abates not. 


When a new Judg- 
ment. 5 


Judgment in an Infe- 
riox Court. | 


Diminut ion. 


Inferior Court. 


Writ returned by one 
Sheriff. 


Certiorari, 
The like, 


( 


The like. 


The like. 


ror. Salk. 262, | 

Where 2 Writ of Enor abates by Motion, ths b 
Court muſt be moved for Execution; ; aliter, : 
for Variance. hid. 264, 2656. | 

A Urit of Error abates not by Death of the G 
Defendant in Error. Bid. 264. 

Where the Plaintiff brings Evror,: and the H 
Court reverſe, they give a new Judgment ; aliter, ft 
if the Defendant rings it. Did. 262. | 

Aarfance between the Plaintiff and Declaration 1 
in Inferior. Courts is Error, Bid. 266. 

No Diminution can be alledged of Records out K 
of Inferior Courts. Bid. 

Upon a Writ of Error the Court takes Notice L 
of the Law or Cuſtom of Inferior Courts; aliter, 
on an Hab' Corp. Salk. 269. 

An Inferior Court may be held per Legem Mer- M 
catoriam, and not a Court of Staple, Lid. 265. 

An Original returned by one not Sheriff is not N 
aſſignable for Error. 1bid. | 

Irregularity in the Return thereof muſt be O 
complained of the ſame Term. id. 

Mhere Want of an Original is aſſigned, the P 
Plaintiff in Error muſt ſue a Certiorari, unleſs the 
Defendant confeſs it. Salk. 267. 

And where Want of Original 3 is aſſigned, and a Q 
Releaſe is miſpleaded, the Court may award a Cer- 
tiorari ad 1 Conſcientiam. Ibid. 268. 

Alſo the Court may ex Officio award a Certiorari R 
to ſupply a Defect in the Body of a Record, even 
after in nullo eſt errat pleaded. Salk. 270. 

But the Party himſelf ſhall not have a Certio- 8 
rari, nor alledge Diminution after in nullo ef? errat 
pleaded. Ibid, 


3 


Eſcape. 725. 
A . Fo the Defendant by ſuch Plea admits the Record to be Perſe 


and ſhall not afterwards alledge Diminution. . Salk. 270. 
B - Defendant in Error may fue out a ſecond Cer- fue like... 


tiorari after a variant Original. returned on the 8 el 
firſt. Salk, 266. , | 15. * i 1 4 
C Continuances can't be returned upon ine fk The like. 4 


Certiorari with the Original. Ihid. = i 79 75 
D - Note, Error in Fact may be confeſſed, but- not Errors confeſſed, _ 


Error in Law. Vide Number 20. - Salk. 268, 269. Seeed Mg ee 
E The Court cannot depart from the Point put in What is Error. 
Judgment, if they do tis Error. bid. 268. | 
F A Writ of Error coram vobis lies on an Affir- Error coram vobis. 
mance in B. R. of a Fine gel in C. ** Bid. | 


RO 


+ < 


1 . - 4 * % 
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=, See Priſon and Paiſoner, 


Scape is where one that is arreſted, 02a Flas whine 

- Paiſoner legally committed, and makes 
his Eſcape befoze he be velivered l by due 5 5 
Courſe of Law. — 77 


makes a tortious Eſcape, the Party at whoſe Suit he cution eſcape, the Party 
was taken in * Hala may eich, N 
Ca. ſa. againſt the Party that eſcaped, to take him the Sheriff. 
again in Execution, or an Action upon the Caſe 
againſt the Sheriff that ſuffered him to eſcape. Mich: 23 Cap. B. R. 
But if the Sheriff do voluntarily permit a Priſoner to eſcape, there 
the Priſoner is diſcharged from the Plaintiff, and he muſt bring Us 
Action of Debt againſt the Sheriff for this Eſcape. | 

But ſee 1 Lo 211. If the Sheriff permits a vo- gt ff f 
luntary Eſcape, the Party may have a new Execu- mits = 1 4 ger 

1 wy ho Planet 1d p , have another Execution. 

ere the inti ad recovere IO So ion i 

and the Ca. ſa. upon which the ed was ta- | ore Mii 10 
ken in Execution was only for 51 L. 2 . and the ſSnable for Error. 
Plaintiff in an Action of Bebe for an Eſcape reco- 
ver'd againſt the Sheriff the ſaid 55 J. 10s. this Miſpriſi on in the Exe- 
Cution is not aſſignable for Error. 2 Saund 101. 


Fo} 


— 


H It a Priſonet taken in Execution by the Sheriff, * If a Priſoner in Exe- 


er have an alias Ca. fa. or Caſe againſt 


| 
| 
| 
: 
| 
' 
' 


r | 4 I: 
725 - Eſcape. 


Foz Debt upon Eſcape out of Execution, ſee the-Statate of ' N. 2. 4 
' n Regs 8 Mo IIc P 


Y on Eſcape out o 
cap. 12. and 27 Far. 2 16. 249% eee ee eee 
Adminifrates "ay Adminiſtrator may bring am Action of Efcape, RB 


| have an ARion for al for an Eſeape ſuffered of a Priſoner in Execution 


E the Suit of the Inteſtate in his Lifetime, Fin. 
Life- SUES 23 Car. RR. To recover what the Inteftate was 
ry 3 by * 0 Eſcape. 
«contra ioaing Bit an Action of Eſcape will not lie againſt the 
. . Adminiſiaitor of thd Sheriff be Prifoh. © 
tor of a Sher. Keeper for the Eſcape of a Priſoner in the Time of 
the Teſtator or Inteſtate, becauſe it is mere per- 
fonal, & re ey pas ona. — 4 2 
| An Efcape in one Place is an Eſcape in all 
Place 1 Pn Places ; for if a Priſoner be once — and at = 
| large, it ſhall be intended he is confined to no 
Place, but may go at large where he pleaſeth; ſo that for an 1 
is 


the Party whoſe Priſoner is eſcaped, may bring an Action for 
Eſcape in what County he pleaſeth, for the Action is not local or fixed 
to any certain Place, Trin. 24 Car. B. N but tranſitory, and may be 
laid in any Place. 4 p . * 4 * OR _ * 
: he Sheriff may bring an Action upon the Caſe 
5 2 _— againſt a Priſoner that eſcapes from him. Cro. El. q 
eſcapes. 393«.: Moor. 518 
What ſhall be Gid to Where a Man is in Execution, and a Habeas Cor- F 
be an Eſcape of a Man, pres goes to the Sheriff to bring him up to the Court, 
in Execution. and the Sheriff brings him out of the ufual Road 
thro' another County, or lets him go out of the Inn over Night into 
another County, but he returns in the Morning, and at the Day of the 
Writ the Sheriff hath his Body in Court as the Writ requires; this is 
no Eſcape. Boynton's Caſe 3 Rep. 44: and Plow. Com. 37. a. But 
where a Haheas Corpus was granted for a Prifoner' in Execution to go 
to the Aſſizes to be Evidence in a Cauſe, and after his Evidence given 
he went five Miles beyond, and there fell fick of the Small Pox and 
died; this was adjudged an Eſcape ;, but if he had died coming up to 
London iramediately after the giving of his Evidence, it had been no 
Efcape. Maſedel's * tempore Car. * "Oo $ 1 
3 A Pꝛitaner may be taken upon an Eſcape-War- G 
Flap N rant upon a 3 by 5 Anne, Seff. 2. How and 
Sunday. by whom the Warrant to be granted, ſee Title 
5 Inn. Dell. 2. zilon and F 
Debt lies upon an Debt ſhall he upon an Eſcape upon a Commit- H 
* for not 18 ment from the Court of Chancery or Exchequer for 
ß Fan. Hell. . not paying Money upon a Decree. 5 Anne, SI. 2. 
ge: A P2ffoner who is in the Rules, or out upon his J 
33 5 ho i n Day-Rule, and about his Buſineſs, viz. adviſing 
upon a Day-Rule, and with his Counſel, or conſulting with his Creditors, 
e tote cannot be taken an Eſcape- Warrant; but if 
he goes into the Country, or to a Fair, or to a 
3 Play, 


— 


Eltape. 


8 
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Play, or to any ſuch Sort of Place for his Diverſion or Idleneſs, he mity 


be taken up, tho' he hath a Day-Rule. 
A Caſe was brought for an Eſcape 


claration it is naught. But if he had ſaid, that the 


it had been good. 2 Lev. 85. 

B To an Action for an Eſcape upon a meſne Pro- 
ceſs, the Defendant pleaded a Reſcue without a Re- 
turn of it, and it was held good. 2 Lev. 144. 

C A Promiſe to fave the Sheriff harmleſs from all 
Eſcapes, if he would permit one taken in Execu- 

tion to ſtay three Days in his Houſe; which he did, 
and the Priſoner eſcaped ; and held that the Ac- 
tion well lies. 2 Lev. 17. 

D A Man is in Execution, and he eſca 
the Cuſtody of the Gaoler; he is not diſcharged 
from the Execution, but may be retaken. But if 
the Plaintiff will permit him to eſcape, he cannot 

afterwards retake him. Law. 1266. 

E @Twd are bound in a Bond, Judgment and Exe- 

'  cution is againſt one, who is taken and ſuffered to 
. eſcape; the other is ſued, and pleads this Matter; 
1 and adjudged to be no Plea: For the Eſcape of the 
1 Priſoner, tho* by the Gaoler's Permiſſion, is no 
6 | Diſcharge of the Debt. But Q. If by the Plain- 
1 — Permiſſion. Cro. Fab. 531. pl. 14. 532. Cro. 
7 7. 75. pl. 4. 2 
F Caſe lies for the Eſcape of one taken upon a 
Writ de Excommunicato capiendo. Lutw. 123. 
G So allo for the Eſcape upon an Outlawry, be- 
cauſe the Plaintiff is there delayed of his Debt. 
Cro. El. 652. pl. 9. | 
H An Action on the Caſe lies for the King and Par- 
ty Qui tam, & c. for an Eſcape upon a Capias Ur- 
lagatum; for the King is to have the Benefit there- 
by, altho' the Party is to have Benefit thereby. Cxo. 
ac. 360. pl. 22. 532. pl. 16. 533. Alſo it lies for 
the Plaintiff himſelf, for he may bring his Action 
of Debt for what he hath loſt: It is good both 
Ways. Cro. Fac. 620. 
. I APetſon in Execution eſcapes, he may be taken 
4 again in Execution; for having no Benefit of it, 
þ it is as none. Alſo the Defendant ſhall never take 
Advantage of his own Wrong by his Eſcape. Co. 
Car. 255. pl. 7. 5 
K Uhere a Priſoner in Execution eſcapes, yet the 
3 Sheriff may purſue him into that or any other 
1 County; and if he retakes him upon a freſh Pur- 
x 8U 


upon an Arreſt, 
and ſhews not the Cauſe of Action, in the De- 


out of 


Trin. 6 Anne, B. R. 
How a Declaration 


muſt be in Caſe upon an 
Elcaps. - 11 ©. 


Priſoner was indebted to him in 40 s. and proved at the Trial but 30 5. 


Reſcue pleaded to an 
Eſcape on meſne Proceſs 
and good. ; 


Caſe lies upon a Pro- 
miſe to ſave a Sheriff 
harmleſs from Eſcapes. 


A Priſoner in Execu- 
tion ſuffered to eſcape, 
may be retaken. 


Where twoare bound, 
and a judgment againit 
one, who is ſuffered to 
eſcape, the other is ſued, 
and pleads this; ir is no 
Plea, and why. 


Caſe lies for an Eſcape 
upon Excom. Ca. 


So alſo upon an Out- 
lawry, and why. 


Caſe Qui tam, Oc. lies 
againſt a Sheriff for an 
Eſcape upon an Outlaw- 
ry. 


So alſo for the Plain- 
tiff himſelf. 


It is good both Ways. 


One in Execution 
eſcapes, he may be re- 
taken. 

For he ſhall never take 
Advantage of his own 
Wrong. 


The Sheriff may pur- 


ſue his Priſoner all Er, = 
land over. 


ſuit 
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Old Sheriff omits turn- 
ing-over of a Priſoner, 
this is an Eſcape. 


The retaking muſt 
be before the Eſcape 
brought. 


About Eſcapes. 2 | 
8 & SM. cap. 26. : 


Marſhal. 
Againſt whom it lies. 


Debet and Detinet, 


Day-Rule. 


Attachment for a 
Reſcue. 


Who may grant it. 


Againſt whom the 
Action to be brought. 


How to declare. 


grant ſuch. Bid. 240, 1. 


Eſcape, 


ſuit before Action brought, this ſhall excuſe the Sheriff. 3 Rep. 44. b. 


The old Sheriff omits the turning over to the new A 
Sheriff. of a Priſoner in Execution in his Cuſtody; 
this is an Eſcape in the old Sheriff. 3 Rep. 71; 72. 
The retaking myſt be before the Action of Eſcape B 
brought, or elſe it will not do. C. Far: 657, 658, 
SS. tee oem ned 022k note. nt U Ql 
See the Act made 8'& 9 . _= 46. For the C 
more eſtectual Relief of Creditors in Caſe rb Eſcapes, 
es.in Priſons; and pretended.” 


: # 
- 


and for preventing Ab. 


* 
. 


Privileged-Places.” it 28 1 
TÜhere the Marſhal of B. R. appoints a Deputy D 
who permits Eſcapes, ſae what is to be done. Comb. 


95, 96. 7 Fg in} | 
A Poo? Coroner (where there were two) with- E 


'out the other's Privity arreſts a Perſon, who eſcapes. 
Quere, If Debt lies againſt both Coroners. 1b. 435. 


An Action of Debt in the Debet & Detinet does F 
not lie againſt a Sheriff for an Eſcape. Jbid. 114. 
One taken on an Eſcape-Warrant after a Day- G 


Rule detained, and for what Reaſon. Mod. Caſes in 


Law and Equity 80. 
Where an Attachment was granted againſt divers H 


for reſcuing one taken on an Eſcape-Warrant. Lid. 


240. F*5 bs | 
A Judge of either Court where the Commit- I 
ment, Action, Judgment, or Execution is, may 


Eſcape out of the Caunter, the Action muſt be K 


brought againſt both the Sheriffs of London. Car- | 


tbew 145. 
The Defendant was taken in Execution on a L 
Judgment on a Scire facias, and eſcaped ; and on 


Action being brought againſt the Sheriff, the Plaintiff may declare in 
a ſhort manner, without reciting the Proceedings. Vid. 149. 


Excuſe for an Eſcape, 
Marſbal. 


Erroneous Execution, 


What an Eſcape. 


Who may bring the 
Action. 


A Precedent Aſſent of the Plaintiff will excuſe M 
an Eſcape, but not a Subſequent. Salk. 271. 

The Marſhal is not chargeable in Eſcape *till N 
Notice of the Commitment. 1bid. 272, 3. 

Ik one taken on an erroneous Ca. ſa. eſcapes, O 
yet the Sheriff is liable; aliter, if on a Cap. ad 
reſpond'. Ibid. 273. 

A Diſcharge "7 a Court not having Juriſdiction P 
is void, and therefore an Eſcape. id. 

A. levies a Plaint in the Sheriffs Court of Lon- Q 
don againſt B. being in Cuſtody in a former Plaint 
by C. if B. eſcapes, 4. may bring Eſcape. Salk. 
273, 4. 

3 See 


Eſcheatoꝛ. 729 
A See an Indictment againſt a Gaoler for negli- et g 
gent Eſcape of one. committed to Priſon and char- . — * 
ged with High- Treaſon, held ill. Salk. 273 34. 
B Fo; it is not enough to ſay he was charged with High- Treaſon, but 
he muſt be committed for it alſo. Hie. "Ys Hog 
C JF one be committed to the Sheriff for aGrime, when the Gabler lia“ 
and the Gaoler ſuffer him to eſcape, the Gaoler is ble. 
+: hab, patat $M DA ne n faroicng wc 
D Fo2 the Sheriff ſhall anſwer in Civil Caſes for the Faults of his 
Gaoler, but not in Criminal ones. Did. e ie” 
E @Qpon an Eſcape by one in Execution, the Cre- Who may retake, O.. 
ditor may retake him. 3 Salk. 159. | 
F TUhether a Priſoner eſcaping might be taken by FEſeape-Wartant. 
an Eſeape-Warrant on a Sunday. 1bid. 148. — 
G There a Priſoner eſcapes, the Entry of remanet Entry in the Marſhal: 
in Cuſtodia in the Marſhal's Book, is not a good Book. 
Commencement of the Action. Bid. 150. 
FH There was a Queſtion, whether he may be re- Eſcape-warrant. 
taken by an Eſcape-Warrant by the Rabble, and 
without a proper Officer, and it was adjudged he 


could not. Lid. 149. TIN 
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— 


„ „„ 


[ HE Office of Eſcheatoz is an antient TP: 
Office, and was of great Uſe to the n e. 
Crown fo2merly : But now it is become 
uſeleſs, ever ſince the Court of Mards and Liveries was take 


away by Aﬀ# of Parliament. | 


K The King may by his ſpecial Commiſſion make The King by his Com- 
one or more Deputy-Eſcheators to find an Office; gen make Depu- 
and this hath been uſed to be done after the Death 1 g 
of a Nobleman, or other Perſon of great Quality. Paſch. 24 Car. 1. 
B. R. For the Eſcheators were not Officers for Life ; but appointed 
every Year by the Lord Treaſurer of England. 

L Eſcheat extinguiſhes Cuſtom of Gavelkind. | Eſcheat extinguiſhes 
I Keb. 492. pl. 43. Cuſtom of Gavel-kind. 

M On Failure of Male Couſin by Border -Service. On Failure of Male 


len 925. pl. 30. Coufin. 
N Preſerves Tenancy as Parcel, not ſo by Purchaſe. Where it preſerves 
2 Leb. 28. pl. 58. Tenancy. 


O Ot Copyholder on Death of Male Couſin, good. Df. Copyholder on 


Idem 111. pl. 51. ood. 


Fo? 


730 Eſloin n: : 

Where goodbyCuſtom. oz Want of Male Couſin on Death ef eldeſt A 
Daughter, good by Cuſtom. 2 Leb. 672. pl. 43. 

Holds only whilſtper- © olds only ſo long as Perſon attaint hath Ifſue. B 

ſon attaint hath Iſſue. 3 Kehl 9. nne pa 
Makes T pat Ok Tenancy, makes it Parcel of Meſnalty; 

an contra on Deviſe of Meſne to Tenants. Tem 22 


24. (0 ee eee ee e 

On Attainder of mid- On Attainder of middle Brother in the Life of D 

2 ares In. of the eldeſt Brother, having Iſſue, &. Idem 6. pl. 5. 
Of Remaindertorignt Df Remainder to right Heirs on Attainder, & c. 


Heirs on Attainder. Idem 251. pl. 10. 


4 * 1 


—_— 


Efcrow, 


HE Delivery of a Deed. as an Eſcrow F 
is the Dell very of it to a Stranger ta 
be his Deed, when ſuch a Thing (agreed 

upon between them) ts performed, 


Cannot be delivered The Delivery of a Deed to the Party himſelf G 
to the Party himſelf 35 cannot be averred to be an Eſcrow. Cro. El. 520. 
' N pl. 47. See Co. Litt. 3 1. a. Hob. 246. See Cro. El. 
835. For if it did, then a bare Averment without any Writing would 
make void every Deed. Co. El. 884. pl. 21. 14 85 
A Plea deliver'd as an Eſcrow, or to conclude the County. Salk. H 


274. 


©. 


Eſcrow, what, 


Elloin. 


1 Sſoin is where an Action is bꝛought; and 1 
* E the Plaintiff oꝛ Defendant cannot conve- 
niently appear at the Day in Court; then 
he ſhall be eſſoined to ſave his Default, 
What an Eſſoin is, ſee further in Lutw. 861. K 


3 
The 
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Eſſoiu. 

A The Eſſoin-Roll in the Court of Common Pleas 
is a Record of the Court, and remains in the Cu- 
ſtody of the Clerk of the Eſſoins. Paſch. 23 Car. 1. 
B. R. 

B The Eſſoin-Roll is a Roll wherein is entred, that 
the Party was eſſoined to another Day for ſome Ex- 
cuſe that he could not then appear. | 

C I a Declaration be delivered to the Defendant 
after the Eſſoin Day, the Detendant is not bound 
to plead that Term, ſo as to try the Cauſe. 3 Juli, 
1652. B. S. For it is accounted a Declaration of 
that Term, and not of the precedent Term. 

D In Writs of Aſſize, Attaints and Furis utrum, 
after the Tenant hath once appeared in Court, he 
ſhall be no more eſſoined; but he may make his 


Attorney to ſue for him if he will, or the Aſſize or 
Jury ſhall be taken through his Default. 


E 
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Eſſoin-Roll is a Re- 
cord of the Court. 


4 What the Eſſoin- Roll 


If the Declaration be 
delivered after the EC 
ſoin-Day, the Defendant 
is not bound to plead 
that Term. 


Where the Tenant 
ſnall not eſſoin after Ap- 
ance. 


3 E. x. cap. 42. 


Where there was an Eſſoin caſt, and a Day given, but did not ſay 


idem dies datus to the Defendant, this is Error. 3 Salk, 172. 


Eſtate, 


\| See Inheritance. 
1 F Er ts that Title oꝛ Intereſt that a Man 


Dent ati ae 
r 0 TP N 8 


hath in Lands o2 Tenements; as Eſtate 
in Fee-Simple, Fee⸗Tail, Conditional, 
&c. See Litt. Book. 3. cap. 5. 


G No Eſtate can be limited to commence after a 

Fee. ſimple; becauſe a Fee-fimple is the largeſt Eſtate 
that can be imagined in the Eye of the Law, and 
{hall not be ſuppoſed to have a Poſſibility to have an 
End or Determination. Trin. 23 Car. B. R. 

fl The Law doth not in Conveyances of Eſtates 
admit Eſtates to paſs by -Implication, as being a 
Way of paſling Eſtates not agreeable to the Plain- 
neſs required by the Law in the transferring of E- 
ſtates. Vaugh. fol. 261, 262. But in Deviſes they 
are admitted with due Reſtrictions. bil. 

{ No Eſtate of Freehold can commence in futuro. 

Cro. El. 254, 255. c | 


Eſtate, what, 


No Eſtate can be li- 
mited to commence aftez 
a Fee- ſimple. 


The Law admits not 
Eſtates to paſs by Impli- 
cation, 


Freehold cannot com- 
mence in futuro. 


An 


732 


An Eſtate yeſted can- 
not be defeated by Cove- 


nant. 


which a Man may have 
an Eſtate. 


Where the Grantee 
in Fee may make aLeaſe 
to try the Title in Eject- 
ment. 


One who is not Party 
to the Deed, may take 
an executory Eſtate, or 
in Remainder. 

The Words de corpore 
not abſolutely neceſſary 
to make an Entail, if 
there are Words tanta- 
mount. 


Creation of an Eſtate-Tail, ſo long as t 


The ſeveral Ways by 


in 


An Eltate veſted cannot be defeated by Cove- A 
nant, but by Condition it my. 

A Man may have an Eſtate three other Ways B 
beſides Deſcent, viz. by Bargain and Sale for Mo- 
ney ; by Feoffment and Livery without Conſidera- 
tion of Money, and by Way of Remainder. Per 
Saunders Serjeant in Fogaſſe's Cale, Plow. Com, 11. 

Rent granted in Fee with a Proviſo that the C 
Grantee may enter and retain until he be ſatisfied 
out of the Profits, he may make a Leaſe to try the 
Title in Ejectment. 1 Lev. 170. ; 

A Wan may take an executory Eſtate, or Eſtate D 
ig Remainder, who is no Party to the Deed, Carter, 
Fol. 60. | . 

To an Eſtate-Tail it is requiſite in all Gifts and E 
Limitations of Uſes, that the Heir be limited to be 
begotten of ſome Body in certain, either by expreſs 
Words, or Words which tantamount, for the pre- 
ciſe Words (de carppre) are not neceſſary to the 

. are Words tantamount; 


1 


as to one & heredibus ſuis de ſe exeuntibus, &c. 7 Rep. 42. 4. 
A Man hath an Eſtate in B. in Fee, and deviſeth in theſe Words: F 
T give all my Eftate in B. to J. S. without the Word Heirs : Here 15 8 
ſnall have the {ſame Eſtate in the Land as the Deviſor had; becauſe he 
giving all his Eſtate, whatever Eſtate he had ſhall paſs to the Deviſee. 
Where a Man may . here a Man is ſeiſed in Fee, he cannot by any G 


give an Eſtate of Inhe- Matter in Fact give away the Inheritance after his 
ritance after his Death, Death, and fo leave a particular Eſtate in himſelf ; 


2 but perhaps it may be done by Matter of Record. 
Cro. El. 29. pl. 1. 
Eſtate where it need not be fet forth. Carthew 115. H 
Where the Party pleading, deviſes a Title ta his Adverſary, and I 
doth not claim under it, he need not ſet forth the Eſtate as he muſt if 
he claims under it. Bid. 209. | 


Eſtoppel. 


Stoppel is where a Ban is concluded and K 
fozbidden by Law to ſpeak againſt his 
own At q Deed; nay, though it be to 
ſay the Truth, SF 

3 


An Eſtoppel, what. 


Juro2s 
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Etloppel. 


A Juroꝛs are not eſtoppel to find any thing that 


C @QUlhere one hath Liberty b 


E A general Recital is no Eſtoppel, but a Recital 


F Although generally a Recital is no Eſtoppel, yet 
where the Recital is material, it is. 2 Leon. Caſe 17. 


G One ſhall not be eſtopped, but of that which he 
may have a Traverſe. Raym 


H 


I 


K The Defendant ſhall not be admitted to ſay, That 


L A Jury are not eſtopped to find the Truth in a 
Special Verdict. Lutw. 5 10. 1644. Moor, Caſe 323. 
Tho? the Parties are, the Jury are not. 

As well the Jurors as the Parties are concluded 
by the Confeſſion of the 
3 Leon. 272, 


M 


is out of the Record ; 


upon a Bond, it appears at the Trial that the Party n 
who ſealed this Bond was dead before the Date of it; yet if the Party 


ſealed the Bond, it ſhall bind his Executors; 
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as if upon Non eff factum T9, io 594 any thing 


is not of Record. 


becauſe the Deed takes 


its Effe& from the Delivery, not from the Date. 2 Rep. 4, 5. 
B The Leſlee for Years by Indenture cannot plead 
that the Plaintiff Nil habuit in tenementis tempore 
dimiſſionis, becauſe he hath eſtopped himſelf by 


his own A& under his Hand and Seal. 


C70. Fac. 312. 


avoid the Matter which th 


9 Rep. 60: 
by Law to confeſs and 
e Plaintiff doth ſet forth 


in his Declaration againſt him, there he cannot be 


eſtopped to 


plead ſuch Matter for his Defence. 


29 Fan. 1649. Hill. B. S. For this were to deprive 
him from the Benefit of the Law. 
D An Eſtoppel ought to be mutual on both Parts, 


and the Deed of a Feme-Covert cannot eſtop her. 


Cro. El. 701. 


* 


of a particular Fact is. Show. Rep. 59. 


See Cro. Eliz. 362. pl. 24. 


Eſtoppels ought to be P 
the Party ought to conclu 


4 Rep. 53. à. 


A Recital in a Condition of an Obligation is an 
Eſtoppel; which he that made the Obligation 


ſhall not, in an Action to be brought thereupon, 
be permitted to plead any thing to the contrary. Paſch. 24 Car. 1. B. R. 
For that were to contradi& his own Act and Deed; and the Recital 
ſhall be intended to be true and not to be contradicted. Dyer 196. 


a judicial Writ was ſued out at any other Time than 


in Term. Liutw. 33. 


Parties in the Record. 


leaded; and in pleading, 
e his Plea, and rely upon 
his Eſtoppel, and not demand Judgment Si Adlio. 


Leſſee for Years can- 
not plead that the Plain- 
rift nil habuit, Oc, 


Where the Law gives 
Liberty to confeſs and 
avoid, a Man ſhall not 


be eſtopped to plead 
ſuch Matter for his De- 
fence. 


Eſtoppel muſt be mu- 
tual. 
Feme cannot be eſtop- 


ped. 
What is an Eſtoppel, 
and what not. 


Where a Recital is an 
Eſtoppel. 


Where there ſhall not 
be an Eſtoppel. 


How Eftoppels to be 
pleaded. 


Recital in a Condition 
ofa Bond in an Eſtoppel; 


None ſhall ſay, A ju- 
dicial Writ was ſued out 
at any other Time than 
in a Term. 


A Jury not eſtopped 
to find the Truth in a 
Special Verdict. 
| Confeſſion of the Par- 


ties in the Record is 
binding. 


There 
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A Deed faid to be 


made by Baron and 
Feme, but made only 


by the Baron, where it 
ſhall be an Eſtoppel. 


Parties and Privies 
bound by Eſtoppels. 

Allclaiming under an 
Eſtoppel ſhall be bound 
by it. 


Eſtoppel. 

There an Indenture is ſaid to be made between A 
Baron and Feme of the one Part, &c. but never 
ſealed by the Feme, where it ſhall be an Eſtoppel, 
and where not. See Title Indenture. | 

All Parties and Privies in Eſtate and Intereſt are B 
bound by Eſtoppels. 4 Rep. 53. 4. 

A Moꝛtgagoz leaſes for Years by Indenture, and C 

rformed the Condition, and made a Feoffment in 
Fee; this ſhall bind the Feoffee; for all who claim 


under the Eſtoppel ſhall be bound by it. March. 64. pl. 99. 


Condition to pay all 
Legacies in a Will. 


Cannot plead, No Will: 


But may plead no Le- 
gacies. 
Where a Man is bound 
to mn Covenants, 
no Pl 


ea to ſay there were 
no Covenants. 


Though the Parties 
are concluded by Eſtop- 
pels, the Jurors are not. 


A Man takes a Leaſe 
of his own Land. 


This is no Eſtoppel, 
and why. 


Where a Knight is 


bound by the Name of 
an Eſquire, 


The Condition of a Bond was to pay all ſuch D 
Legacies as J. S. had bequeathed by his Will. 
Here it was held, That the Defendant could not 
plead, 7. & made no Will; but he might plead, 
That J. S. gave no Legacies by his Will. Moor 555. 

Ik a Man be obliged to perform the Covenants E 
in an Indenture on his Part to be performed, it is 


no Plea for him to ſay that there were no Covenants 


on his Part to be performed. Cro. El. 757. 


Although Eſtoppels conclude the Parties to ſay F 
the Truth, yet the Jurors are not concluded there- 
by; becauſe they are ſworn ad veritatem de & ſu- 
per premiſſis dicendam. 4 Rep. 53. 

A Ban takes a Leaſe for Years of his own Land, G 
this is no Concluſion but during the Term, 4 Rep. 

54. 4. 
1 after the Term is expired, the Indenture is H 
ol an Eſcrow or Piece of Parchment. Cro. El. 36. 
1. | 

Ik one enter into an Obligation by the Title of J 
an Eſquire, whereas in_Truth he is a Knight: If an 
Action be brought againſt him upon this Obliga- 


tion, and he is named an Eſquire, he ſhall be eſtopped to plead in A- 
batement to the Writ or Bill, that he was not an Eſquire, but a Knight, 
at the Time that he entred into the Obligation. 


What Heir an Eſtop- 
pel ſhall bind. 


Recital of a Term 
where there is none, is 
no Eſtoppel. 


An Eſtoppel ſhall bind only the Heir who claims K 


the Right of him to whom the Eſtoppel was. 8 Rep. 
53. 3. 
A Demiſe by Indenture of a Term, Habendum L 
from the Expiration of another Term therein re- 
cited, when really there was no ſuch Term in eſſe - 


This is no Eſtoppel to the Leſſor or Leſſee, but the Leſſee may pre- 


ſently enter, and the Leflor ma 


Several Caſes of Eſtop- 
pels. 


Releaſe. 


Inrolment, 


rant the Reverſion. Yaugh. 82. 
Several 1 and Caſes of Eſtoppels. See M 
Cro. El. 362. p. 24. | 
One is eſtopped to ſay the Releaſe was deliver- N 
ed before the Bond. Comberb. 83. 
Where the Acknowledgment and Inrolment of O 


ay 


a Deed makes an Eſloppel. Comberb. 248. 


3 


a 


Elloppel. 
A An Avowry for the Arrears of Rent-Charge in 
79 is no Eſtogpel for Arrears in 78. Comberb. 59, 
60 


Avoirty, 
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B Attet a Verdict and Judgment, and a Writ of xgoppel in giving E 
Error brought, Error in Fact was aſſigned, that the vidence. 


Plaintiff below dy'd before the Trial, the Plaintiff 


in Error is eſtopped to give in Evidence, the Death of the Plaintiff he- 


fore the Action brought. Comberb. 446. 
C @Uhere Tenant in Tail acknowledges a Recog- 
nizance, and dies, and a Sci. Fa. is awarded againſt 


the Iſſue in Tail, and Scire £8 returned, and Judgment by Default, 
t the Conuzor was but Tenant in Tail. 


the Iſſue is eſtopped to ſay 
Ibid. 

D UGhere one ſues as Executor, the Defendant 
may plead by Way of Eſtoppel that he was Admi- 
— A4 Skin. 365. 

E Mlhat ſhall be taken to be an Eſtoppel, and what 
not. Mod. Caſes in Law and Equity 33, 34, 323, 
324. 

F Parties to an Indenture are eſtopped to deny 
Eſſentials, but not deſcriptive Words, Gc. Ibid. 

II, 312. | 

e As if a Cloſe be demiſed, called Blackmead, the 
Party is not eſtopped to ſay *tis Arable. Vid. 

H So if a Cloſe be demiſed, containing 200 Acres, 
— 5 not eſtopped to ſay it contains leſs or more. 
Lid. 

1 'CTis a general Rule that Nil debet is no good 
Plea to an Action founded on Specialty, or on a 
Record, for there the Defendant is eſtopped, unleſs 
mix'd with other Facts as Frauds, Cc. 1hid. 324. 

K Uhere the Defendant covenants to perform all 
Covenants in a former Leaſe, ec. recited, he is 
eſtopped to ſay there was no ſuch Leaſe, ec. Did. 


34. | 

L @here it is concluſive, where not. 3 Salk. 152. 

M A Leaſe for Years may operate as to part by E- 
ſtoppel, and as to the Reſidue by paſſing an Intereſt. 
Salk. 275. wt 85 

N CTCahere an Eſtoppel works on the Intereſt of the 
Land, it runs with it, and is a Title. Salk. 276. 

O A Jury is bound by Eſtoppel, unleſs the Pa 
leaves the Fact at large by pleading. 3 Salk. 276. 

P here the Eſtoppel appears on Record, the 
other Side may demur. Salk. 277. 

Q A Scire Faszas againſt Tertenants reciting a Judg- 
ment of a wrong Term, and on Nl tie] Record, 
Judgment for the Plaintiff, and an Elegit thereon. 

8 X 


Iſſue in Tail eſtopped. 


One ſued as Executor. 


What an Eſtoppel. 


Not to deſcriptive 


Words. 


To the Quality of 


Lands. 


To the Quantity. 


Why Nl debet is no 


good Plea. 


Eſtopped to ſay thero 


is no Leaſe. 


Leatt. 


When the Jury bound 


thereby. 


When to demurr. 


Variance. 


736 Eſtovers. 
In Ejectment the Defendant is eſtopped to take Advantage of the 


A Judgment againſt an Executor by Confeſſion 
Executor eſtopped. or Default, is an Admiſſion of Aſſetts, and he is 
eſtopped to ſay the contrary on a Devaſtavit re- 

turned, and fo is a Jury. Vid. 310. 


I 5 
* 15 L 2 


see Appendant and Appurtenant. 
2 — Stovers contain Þouſe-boot, Hedge⸗ B 
. boot, and Plow⸗Boot; and it he hath in 4 
his Grant theſe general Mozds ok rea- 2 


ſonable Eſtovers in Woods, &c. he 
may thereby claim thoſe thzee Eſtovers. What Eſtovers Tenant 
fo2 Life, and Tenant fo2 Years can have. Co. Litt. 41. b. . 


Preſcription to have Aan ſeiſed in Fee of an Houſe and Land pre- C 
— hi ſcribes to have Eſtovers for the repairing of his 
ſaid Houſe, and for the building of new upon the 
ſaid Land; and held to be a good Preſcription. 
Cro. Fac. 25. pl. 1. 
Where Eſtovers and Iii all Caſes of Eſtovers, when the Alteration D 
Services remain after an f the Quality, or Name of the Part of the Houſe 
Alteration made. y 5 
doth not infer any Prejudice to the Tertenant, the 
Eſtovers and Services remain. 4 Rep. 87. b. 88. 4. 
Where a Man hath here a Man hath Eſtovers, either by Grant or E 
8 Toms on Preſcription, to his Houſe ; although he alters the 
414 Rooms and Chambers of the Houſe, as to make a 
prejudice it. Parlour where the Hall was, and ſuch like Altera- | 
tions of the Qualities, but not of the Houſe itſelf, of 
and not making of new Chimneys, whereby no Prejudice can come to N 
the Owner of the Wood; this is not any Deſtruction of the Preſcrip- 
tion. 4 Rep. 87. a. 88. 4 Leon. Caſe 383. 
Where Appurtenant IUhere Men have Mills or Houſes, to which F 
do belong to new Houſes Water-Courſes and Eſtovers are appendant or ap- BK 
or Mills te d purtenant, and they are blown down, or burnt by ® {1 
— Lightning, or other Accident. If the Owner re- 6 
5 edify them in the ſame Place and Manner as before, they ſhall have 
the ancient Appendants and Appurtenances, as the other Mills or * 
| Houſes had before. 4 Rep. 86. ONE 4 
I | | Eſtray- 


. 


( 737 ) 


Eſtray, 


found within any Loꝛdſhip, and not own- Efray, what. 
ed by any Man: ( Pecus quod elapſum a 
cuſtode campos pererrat ignoto Domino) 
In which Caſe, if it be cry'd accoꝛding to Law in the next Bat: 
ket-Towns; and not claimed by the Owner within a Pear and a 
Day, it is the Lozd's of the Soll. 


A 1 N Eftray is any Beat that is not wild, 


Pom to claim an Eſtray, and how to juſtify it, HowtoclaimanEftray, 
and what to be allowed for keeping, and how to and how to ner Fay 
obtain a Property in it. Cy. El. 716. pl. 42. : : 

An Eſtray is not to be uſed in any Manner ex- How to uſe it. 
cept in Caſe of Neceſſity, as to milk a milch Cow, 
or the like; but not to ride an Horſe. Cyo. Fac. 148. 


I Roll. 673. 


D 


* 


E 


The Plaintiff preſcribes for Eſtrays as to his An Action brought fot 
Manor appertaining; and that ſuch a Day an Ox 3 & 
coming as an Eſtray into his Manor, the Defendant 
took and carried it away : Upon Not guilty, there 
was a Verdict for the Plaintiff. Co. Face 513. pl. 25. 


4 . . . 60 %. * 1 2 7 4 5 : 6 A wn . * 2 


Ettrepement. 


See Maſle. 


Strepement is a Writ that lieth where one FENG 
is impleaded by a Præcipe quod reddat fog What this Writ is. 

| Land: There, if the Demandant ſuppoſes . 
that the Tenant will commit Waſte pending the Plea, he ſhall 
have this TUrit, which is a Pꝛohibition, commanding him that he 
commit no Waſte pending the Plea, See 6E. 1. 6 E. 1. cap. 13. 
cap. 13. Oꝛ he may ſue out this Writ, together 
with his Oziginal. 2 Inſt. 328. 


A Writ 


= 
* 


R A Urit of Eſtrepement lies alſo in an Action for A 
—— = 1 Waſte, as well before as after Judgment, and be- 
fore Execution; becauſe Damages cannot be reco- 
vered for more than is in the Count, nor can Waſte 
be aſſigned after the Writ. 5 Rep. 115. 6. 


Count, Trial, Ver- A TUrit of Eſtrepement was delivered to the B 
dict, Judgment, Dama- Tenant in a Formedon, who notwithſtanding com- 


ſts in Eſtre 
— me P” mitted Waſte, and thereupon the Demandant 
counted upon this Writ ; the Tenant pleaded, Non 
ecit vaſtum contra rohibitionem, and it was found 
I 


by Verdict that he 4a, whereupon the Demandant the Plaintiff had his 


Damages and Coſts. Moor, Caſe 245. 
The Sheriff may by this Writ reſiſt thoſe that C 


ST Sherif may vill make Waſte, And if he is put to it, he may 

| impriſon the Offenders, and make a Warrant to 
others to do it, and may (if Occafion) raiſe the 
Poſſe Comitatus. 5 Rep. 115. b. 2 80 329. 

To whom this Writ This Writ may be directed, either to the Te- D 
is ro be directed. nant and his Servants, or to the Sheriff; and if it 
be directed to the Tenant and his Servants, and 
they are duly ſerved with it, and afterwards commit Waſte, they are 
> hea for the Contempts ; but not ſo when directed to the She- 
riff, becauſe he muſt raiſe the Poſſe Comitatus, Hob. 85. 
3 : Per Saunders. It a Feme brings a Writ of Dower E 
5 5 for Tenant in to be endowed of certain Houſes, and the Tenants 
; commit Waſte in the Houſes, the Demandant ſhall 
have a Writ of Eſtrepement, otherwiſe ſhe would 
loſe her Dower of them., Dal. 2. pl. 6. 

It lies in Waſte. Jn Waſte the Plaintiff prayed a Writ of Eſtrepe- F 
ment againſt the Tenant and his Servants, and had 
it. Cro. Eliz. 393. | 

It lies in a Writ of In a Writ of Entry ſur Diſſeiſin upon a Diſſei- G 

Entry ſar Diſſciin. ſin made to himſelf, the Demandant prayed a Writ 
of Eſtrepement, and had it. Cro, Eliz. 484. pl. 21. 
The Chancery will Mote alſo, That the Chancery will upon filing H 


ant an Injunction to of a Bill, and before Anſwer, grant an Injunction 
to ſtay Waſte. 1 


Evidence. 
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Evidence. 


1 


1 


Oper. 8 
Recital and Miſrecital. 


ſome P2oof, either by Teſtimony upon 
Dath, o2 elſe by Writing, o2 by Recozds. 


B In an Action upon the Statute of Hue and Cry, Party robbed admit- 
brought by one Oliver a Carrier, againſt the Hun- ted to give Evidence, 
dred of Wallington in Surrey: Oliver who was rob- | 
bed was admitted by the Court to give Evidence to the Jury to prove 
he was robb'd, and the Place where, and to what Value. 

C Jn an Information of Perjury to prove the Per- witneſs to prove what 
jury, one was produced to what one ſince dead one 8 2 
ſwore upon the firſt Trial, and allowed good Evi- ä good Evidence. 
dence. Raym. 170. 

D Upon an Information upon the Statute of Uſur y, Upon an Information 
he who borrows the Money may be a Witneſs gra 1 
after he hath paid the Money, but not before. Id. che Money paid. 
* 

E The Allegation of the Counſel at the Bar is no Allegation of Coun- 
Evidence to the Jury, but the Matter only which ſel, no Evidence. 
is proved upon Oath upon this Allegation, is good 
Evidence. Mich. 22 Car. B. R. For Evidence to a Jury ought to be 

; given upon the Oaths of Witneſſes, or upon Matters of Record, or 

1 by Deeds proved, and other like authentical Matter; but the Allega- 

1 tion of the Counſel is ſometimes but as they are inſtructed, and what 
elſe they apprehend is fit to be ſpoken for the beſt Advantage of their 
Client's Cauſe, and not according to the Truth of the Fact. 

F Qpon the Trial of a Modus, or in Caſe of Copy- n Trial of 2 Medes 
holds, where ſeveral Perſons hold by one and the or in Caſe of Combold 
{ame Title, ſo that the Trial of one determines the none concerned can be a 
other ; no Perſon concerned ſhall be an Evidence, WIR 


Y becauſe they ſwear in Effect to diſcharge themſelves. Hob. 91. 
7 9 Z Depolitions 


A E Uidence, generally ſpeaking, is uſed foz +... Chat. 
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Depoſitions in per pe- 


tuam rei- memoriam, no 


Evidence at a Trial at 
Law. 


Depoſitions before the 
Coroner are Evidence if 
the Witneſs be dead. 


Admittance of one as 
Adminiſtrator in an in- 
ferior Dioceſe, is a Bar 
againſt the Perſon that 
admits him to give Evi- 
dence that the Inteſtate 
had not bona notabilia. 


Act of the Spiritual 
Court is ſufficient to 
prove an Adminiſtra- 
tion. 

Evidence admitted a- 
uu the Seal of the 


rdinary. 


What may be given 
in Evidence againit the 
Probate of a Will. 


Tho' Evidence be con- 
eluſive, Jury may hazard 
an Attaint. 


Jury may not carry 
Writings out of Court to 
conſider of them as Evi- 
dence, unleſs they have 


been proved in Court. 


How Evidence given 
to a 2 may be an- 
ſwered by Counſel. 


Evidence. 

Depoſitions taken in Chancery in perpetuam rei A 
memoriam on a Bill for that Purpoſe exhibited, can- 
not be given in Evidence at the Trial at Law, un- 
leſs there be an Anſwer put in and produced. Raym. 
335, 336, ERS 3 

Depolitions before the Coroners admitted for B 
Evidence, the Witneſſes being dead. 1 Lev. 180. 

The Admittance of one to be an Adminiſtrator C 
in an inferior Dioceſe, is a Bar againſt the Perſon 
that doth ſo admit him to give Evidence at a Trial, 
that the Inteſtate had not hona notabilia in divers 
Dioceſes at the Time of his Death. Mich. 22 Car. 
B. R. For ſuch Evidence would be contrary to 
what he had formerly admitted, and ſo it would 
be to ſuffer the Party to diſprove by others what he 
hath already himſelf granted. 

An Act of the Spiritual Court ſufficient Evidence D 
to prove the Grant of Adminiſtration. 1 Lev. 25. 


Evidence admitted againſt the Seal of the Or- E 
dinary. 1 Lev. 233. 1 


Nothing can be given in Evidence againſt the F 
Probate of a Will, but Forgery of it, or its being 
obtained by Surprize. Raym. 405. 

Tho the Evidence is concluſive, yet the Jury G 
may hazard an Attaint if they pleaſe. Did. 9 85 


The Court will not permit the Jury upon a H 
Trial at the Bar, to carry any Writings with them 
out of the Court, as Evidence for them to conſider 
of, but ſuch as are under Seal, and have been 
proved in Court. Mich. 22 Car. B. R. For others 
are of no Credit, and are no Part of the Evidence 
which they are to conſider upon. 

An Evidence given to a Jury, may be anſwered J 
by the Counſel, either by confeſſing and avoiding 
it, or elſe by encountering the Evidence given, 
with giving ſtronger Evidence, and of greater Cre- 


dit on the other Side. Mich. 22 Car. B. R. Which is upon the Matter 
a Denial of the Evidence given on the other Side to be true by proving 


the contrary. 


Where the Jury muſt 
find non conceſſit, tho? 
the Evidence be conceſſit. 


* 


An Iſſue in Treſpaſs was, Whether or no Domi- 


nus conceſſit ſecundum conſuetudinem Manerii? And 


the Evidence was, 'That the Lord had lately grant- 


ed, but never before that Time; the Jury here muſt find non concef/e ; 
for altho* in Truth cynceſſit, yet non concefſit ſecundum conſuetudinem 


Manerii, which was the Point in Iſſue. 1 Leon. Rep. 55, 36. 


3. 


A Thing 


Evidence. 
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A àͥ Thing which is concluded in the Eccleſiaſti- Concluſion in the Ec- 


B 


cal Court which doth concern Lands, is not to be 
given in Evidence to a Jury at a Trial concerning 
thoſe Lands. Mich. 22 Car. B. R. For the Courts of 
Common Law are not to be guided by their Pro- 


clefiaſtical Court con- 
cerning Lands, may not 
be given in Evidence to 
a Jury. | 


ceedings, nor are they to be urged to a Jury in Evidence to ſway 
their 1 3 neither have _ any thing to do with Land. 


A Perſon that may be admitted as a Witneſs, 
at a Trial, may give Words in Evidence to the 
Jury, which were ſpoken to him by another Per- 
ſon, who by the Rules of the Court might not be 
admitted as a Witneſs at the Trial. Mich. 22 Car. 
B. R. For it is but Matter of Evidence, and is left 


to the Jury how far they will give Credit to them ; and 


A Witneſs admitted 
at a Trial may give 
Words in Evidence ſpo- 
ken by a Perſon who 
might not be admitted 
as a Witneſs. 


it is il 


for one that is admitted as a Witneſs to give any thing in Evidence 


which may concern the Matter in Queſtion, 


C Ik a Man be convicted of Felony, and after par- 


D A Pan convicted of Felony 


E But in 


doned, it ſeems he may be a good Witneſs. By 
three Juſtices. Raym. 369. 5 — 
, and burnt in the 
Hand, may be a good Witneſs, for that the burn- 
ing in the Hand is quaſi a Statute-Pardon. Iden 


O. 5 . 
15 the ſaid Caſe it is ſaid, That if he had 
not been burnt in the Hand, a Pardon would not 
have reſtored him to his Credit again; for that in 
his Teſtimony the People are concerned, and con- 
ſequently the Pardon cannot deprive them of their 
Intereſt. 164. | 


F Jt is not of abſolute Neceflity that a Deed given 


in Evidence to a Jury, be ſhewed in Court ; but 
if it be proved that there was ſuch a Deed as is gi- 
ven in Evidence, it is ſufficient, upon ſome Proof 
to be made that the Deed is loſt. Trin. 23 Car. B. R. 


For a Deed may be imbezzilled or loft, and ſo not . 
to be produced; but in ſuch a Caſe a Record cannot be given in Evi- 
dence without the very Record itfelf in Court, or a Copy to be ſworn 


4 
H 


a true Copy taken from the Record. 


G @CAhereſoever the ſame Evidence will maintain 


either an Action of Trover or Treſpaſs, there the 
Recovery and Judgment in one of the ſaid Actions 
may be pleaded in Bar againſt the other. Raym. 
Alſo whereſoever it may be preſumed that any 
thing muſt of Neceſſity have been given in Evi- 
dence at the Trial, the Want of mentioning it in 
the Record, as the Attornment to the Grant of a 
Reverſion, ſhall not vitiate after a Verdict in Arreſt 
of Judgment. Raym. 487. 


reer. after Con- 
viction of Felony, a good 
Witneſs. a 


So likewiſe, if burnt 
in the Hand. 


But if he had not been 

burnt, a Pardon would 
not have reſtored him to 
his Credit. 


A Deed given in Evi- 
dence need not be ſhew- 
ed in Court; but it muſt 
be proved there was 
fuch a Deed, and that it 
is loſt. 


When the ſame Evi- 
dence will maintain ei- 
ther Trover or Treſpaſe, 
a Recovery in one of the 
Actions may be pleaded 
in Bar to the other. 


Whatever muſt be 
preſumed to have been 
given in Evidence at a 
Trial, the Wantof men- 
tioning it in the Record 
will not vitiate after 
Verdict. 


The 


742 Evidence. 
On a Demurrer toE- The Judges of the Court cannot try a Matter A 


vidence the Judges can- of Fact in Queſtion, upon a Demurrer to an Evi- 
nor try a Matter of Fatt. qence; and therefore the Plaintiff and the Defen- 
dant muſt agree upon it, and confeſs it. Trin. 23 Car. B. R. For elſe 
the Court will not proceed to deliver their Opinions touching the Matter 
in Law demurred upon, becauſe if the Matter of Fa& be not agreed, 
there can be no Judgment given in the Cauſe, which Way ſoever the 
Matter in Law fall out to be. | 0455 
There can be no De- . Demurrer upon Evidence cannot be for a thing B 


murrer to Evidence for that the Jury may know of their own Conuſance. 
a Thing in the Juror's 1 Lev. 87. | 


own Knowledge. 


Matter in Law not 


to be given in Evidence, 
except in Caſe of a Spe- 
cial Verdict. 


Matter in Law ought not to be given in Evi- C 
dence at a Trial, unleſs in Caſe of a Special Verdict, 
but only Matter of Fact is to be given in Evidence, 
and the Matter in Law, if there be any that is diſ- 


putable, is to be reſerved to be ſpoken to in Arreſt of Judgment, or 
to be found ſpecially. Trin. 23 Car. B. R. For the Jury are only to 
try Matters of Fact. Yaugh. 143. , 


If Feme Covert con- 
feſs a Thing for her Huſ- 
band's preſent Advan- 
tage, but to the future 
Prejudice of herſelf, it 
is no good Evidence to 


a Jury. 


Wife may not be Wit- 
neſs againſt her Huſ- 
band, 


Huſband and Wife 
not Witneſſes againſt 
each other, except in 
Caſes of Treaſon. 


If the Wife be ſerved 
with a Subpœna, and do 
not appear, Adion lies 
againſt the Huſband. 


Recital of a former 
Patent no Evidence of 
It. „ 

Infancy = in Evi- 
dence on Non Aſſumpſit. 


Defendant's Counſel 
ought to conlude by an- 
ſwering the Evidence 


iven on Behalf of the. 


laintiff. 


Jf a Feme Covert acknowledge a Thing at aD 
Trial, which is for the preſent Advantage of her 
Huſband, but is for her own future Diſadvantage, 
yet this is no good Evidence to a Jury. Mich. 
23 Car. B. R. For her Huſband's preſent Advan- 
tages are hers alſo, and is more looked upon than 
her future Diſadvantage. 

A Feme Covert cannot be a Witneſs againſt her E. 
Huſband, Quia ſunt anime duæ in una carne; for 
it would be, if admitted, an Occaſion of perpetual 
Diſſenſion between Man and Wife. Sir Fames Croft's 
Caſe, Co. Litt. Fol. 6. b. 

The Wife cannot be admitted to give Evidence F 
againſt her Huſband, nor the Huſband againſt the 
Wife, in any Caſe except it be for Treaſon. Raym.1. 

Ik a Feme Covert be ſerved with a Subpwna, if G 
ſhe doth not appear, an Action will lie upon the 
Statute againſt the Huſband, but ſhe ought to be 
perſonally ſerved, and Charges tendered to her. 

I Leon. | | 

Recital in a Patent of a former Patent is not H 
Evidence that there was a former Patent, without 
proving it by producing it. 2 Lev. 108. 

Infancy given in Evidence upon a Non A/ſump- I 


fit. 2 Leu. 144. 


The Defendant's Counſel ought to conclude by K 
Way of Anſwer to the Evidence that was given un- 
to the Jury by the Plaintiff's Counſel. Mich. 24 Car. 
B. R. For if the Plaintiffs Counſel doth begin the 
Evidence, it is Reaſon the Defendant ſhould ſpeak 


3 in 


* 

. 
2 q 
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in anſwer to that Evidence, becauſe he is / upon the defenſive Part, 
and is to give an Anſwer tot all that is ſaid againſt him in Matter of 
Evidence; but the Plaintiffs Counſel after. this, is to ſum up his Evi- 
dence to the Jury, which is no more than to put them in mind how he 
hath proved his Cauſe. 43 ud boats od vs i mf: rt 1 2; 

A An antient Writing that is proved to have: been An antient Deed may 
found amongſt Deeds and i of Land may 3 = on Brice Pm 
be given in Evidence toa Jury, altho? the executing it cannot be proved. 
of it cannot be proved. Mich. 24 Car. B. R. For clo on gli 
it is very hard to prove Things that are very antient, and the finding 
it in ſuch a Place is a Preſumption, that it was preſerved as a Thing 
of Value, and to be made Uſe of, and is left to the Jury what Credit 
they will give to it according to Circumſtance. 0 

B A Uriting that is permitted to be read, to prove A Writing read to 
one Part of an Evidence given to a Jury, may be Fyidence. = 3 
read to prove any other Part of the whole Evidence to prove any other Part 
to be given. Mich. 24 Car. B. R. For it is but to „fiir. 
make the whole Truth of the Cauſe appear. 

C Ik the Plaintiff, or Defendant will give ſome |. part of an An 
Part of an Anſwer in Chancery in Evidence to a fuer in Chancery be gi- 
Jury, the Court may order that the whole Anſwer ven in Evidence, the 

read. Mich.:24 Car. B. R. That the Court and Selb t r order | the 
the Jury may the better conſider what it makes to 


he Evidence; and it may be, if Part only be read, it may prove 


* 


good Evidence for the Party, whereas the whole Anſwer taken toge- 
ther may be againſt him, and fo by reading of Part the Truth may not 
be diſcovered. | . . 1 % - 
D Part of a Copy of a Record cannot be given The whole Record, it 
in Evidence, but it muſt be the entire Copy of the not only Part of ir, muſt | 
whole, ſo that the Court may adjudge upon the IT CS: 6 
5 1 Record 2 it is before them. 5 | 
Tranſcript of a Record which is in another ; 
Court, or an Inrollment of a Deed may: be given Flo 5 ry —_ 
in Evidence to a Jury. Mich. 1649. B. & For they * 2 may be given | 
are Things to be — being made by Officers of W 1 1 
Truſt, who ſhall not be preſumed to do falſe Things, and being upon 
Record, if falſe, may be diſproved by che other Party. s 
F pon a Trial at the Bar the Counſel of that f. 
Party, Who doth begin to maintain the Iſue that is gin bundlen who be- 
to be tried, whether it be the Counſel of the Plain- ought to conclude the | 
tiff, or the Counſel of the Defendant, ought to = | 1 
4 conclude the Evidence. Paſch, 1650. 1 Maii, B. S. That is, only ſum $i 
* up his Evidence given; but if he give new Evidence, the other Party 
& 1 hath Liberty to anſwer it, or encounter it with other Evidence. 
. Ik any one of the Jury that is ſworn to try the 7 fu , . | 
EA Iſſue, be deſired to give his Teſtimony concerning Lenz, be init b 
= 2 Matter of Fact that lies in his particular examined openly in 
| 8 . ourt, and not give E- 
* n rns the Matter in Queſtion idenes in privat to fis 
as Evidence to his Fellow-Jurors, the Court will Fellow-Jurors. 
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— Ae ir r 
have him examined openly in Court upon his Oath touching his Know- 
ledge therein, and he 5 fla bb deliver his Teſtimony in private unto 
his Fellow-Jurors. 31 Oc. 1650. Mich B. S. For the Court and Coun- 
ſel on both Parts are to hear the Evidence given on either Side as well 


as the Jury, that i 
Ride and that the 


Lvidence. 7 
The Jury may perſo- 
nally know that what is 


depoſed in Court is falſe. 


r 


Copy of an Inſcription 
on a Grave-ſtone allow- 
ed as Evidence, 


LikewiſeanAlmanack. 


_ Alfo an Office found 
of one who died ſeiſed 
of Lands held in capite, 
tho' in another Coun- 


ty. 


may direct the Jury to find according to the 


t nay be anſwered by the other Party if need re- 


onal Knowledge, by which they may be aſſu- 
bel ther. wha: f We in C fs abſolutely 


falſe. Per Vaugb. in Buſbol's Caſe, 147. 


Memorandum. At à Trial at the Bar between g 
Baxter and Foſter, concerning the Title of Land, 

a Copy of an Inſcription upon a Grave- ſtone in 
London was admitted in Evidence to prove a Pedi- 
gree. Mich. 1656. B. S. SE gs 

An Almanack wherein the Father had writ the C 
Nativity of his Son, allowed as good Evidence to 
prove the Nonage of the Son. Raym. 84. 

In the Caſe of Miller Plaintiff, and Collumbine D 
Defendant, upon a Trial at the Bar in an Action of 
Treſpaſs. and Ejectment, it was ſaid by Rolle Chief 
uſtice, That an Office which is found after the 
ath of one that died ſeiſed of Capite Lands in a 


County wherein the Lands found in that Office do not lie, but in 
another County, may, notwithſtanding it was not found in the Coun- 


ty where the Lands 
try the Title of thoſe Lands, if there were a ſpecial 

unto the Heirs of thoſe Lands. 1654. B. S. For this pre 
there was a ſpecial Direction for finding this Office in this 


nary Way. 


Either Party may 
make an Affidavit in 
their own Cauſe, but it 
ſhall not be admitted in 
Evidence at the Trial. 


The Jury may view 
Depoſitions in Chance- 
xy, and have them from 
the Bar to conſider of 
them as Evidence, if 
they are exemplified un- 
der the Great Seal, other- 
wiſe not. . 


o lie, be given in Evidence to 7 that is to 

vey granted 
umes that 
extraordi- 


| Plaintiff or the Defendant may make an E 
Affidavit in their own Cauſe depending here, and 

it may be filed; but it may not be admitted in 
Evidence in the Trial of the Cauſe betwixt them. 
Mich. 1656. 21 | 

The Jury may view Depoſitions in Chancery, F 
if they be exemplified under the Great Seal, and 
they may alſo have them with them from the Bar 
to conſider thereof as Part of the Evidence; but 
if they be not exemplified under the Great Seal, 
they may only look upon them at the Bar, but not 
have them with them out of the Court, without 


the Leave of the Court, 1655. B. & For they are not ſo authentical 
if they be not exemplified under Seal; for the Seal gives them the 
Teſtimony of the Court of Chancery itſelf that they are true; but 
without Exemplification, they paſs only upon the Credit of the Exa- 


miner, who is but an Officer in Court. | 


* 


It 


The Jury ma | have Evidence from their 'own A 


A one do-produce'a Leaſe made upon an Out- 4A Leaſe made upon 
5 4 in Evidence to a Jury to prove a Title, he n 2 Title, 
muſt: alſo produce the Outlawry itſelf ; for the unless the Outlawry it- 
Outlawry is the Ground of the Leaſe, and by con- ©! be produced, | 
ſequence of the Title which is to be proved; but if he produce the 
Leaſe to prove other Matter, he needs not to ſhew the Outlawry, but 

may have the Leaſe only read in Evidence; but in both Caſes he muſt 

prove the Leaſe: And ſo it is of an Extent, for at the Trial the Plain- 
tiff muſt prove by an Exemplification or examined Copy the Statute 
or Judgment on which the Extent is grounded. So held in a Trial at 
the Bar between Fohnſon and Spencer. Paſcb: 1655. B. S. 


B In an Action of Debt for Rent upon a Leaſe- 
Parol, and Nil debet pleaded, the Plaintiff muſt, if 
it be inſiſted upon, ſhew his Title to the Land; 
but upon a Leaſe for Mears under Hand and Seal, 
he need not, becauſe the Defendarit hath eſtopped 
himſelf by accepting a Leaſe, and ſealing of a 
Counter-part. - 5 Þs 19 
| © Jt a Farſod brings an Action of Debt for Tithes 
ö upon tlie Statute, upon Nil debet pleaded, he muſt, 
2 if the Defendant puts him to it, prove His Inſtitu- 
41 tion arid Indu&ion, and reading of the 2 
14 Articles, otherwiſe ie will be nonſuited; for that 
4JJ;ͤö;—[n oh 2 
D he that affirms the Matter in Iſſue, ought firſt 
to make Proof to the Jury. Litt. Rep. 36. 
E Jn Debt a Releaſe may be given in Evidence up- 
on Nil debet. 5 Mod. 18. 


F In Debt for Rent, Entry and Expulſion may be 
| given in Evidence upon Nil debet. 1bid. | 
. G One ſhall not give in Evidence an Account of 

the Subſtance of a Letter, without the ſhewing of 
it, or informing of the Court how it came to be 
loſt. Trin. 9 W. B. R at Gnildballl  _ 
H A Perſon who was condemned to be hanged for 
Burglary, but having a Pardon for Tranſportation, 
was allowed to be a good Witneſs. Lid. | 
1Mhere a Perſon confeſſed that he was convicted, 
but ſaid alſo that he had a Pardon: This made 
him a good Evidence, for you muſt take all his 
Confeſſion together; ſo the Pardon ſuperſeded the 
Conviction. . hid. 
K SDepoſitions taken in Chancery of Perfons who 
are dead, may, by Order of the Court of Chancery, 
. be read as Evidence to a Jury, upon a Trial at the 


. 


— — — 
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In Debt for Rent on 


a Leaſe Parol, and Ni 
debet pleaded, the Plain- 
tiff muſt fhew his Title; 
otherwiſe in a Leaſe un- 
der Hand and Seal. 


In an Action of Debt 


for Tithes, and Nil de- 


bet pleaded, the Parfon 
muſt prove his Inſtitu 
tion, Ce. | 


Who ſhall make the 
firſt Proof to the Jury. 
A Releaſe may be gi- 


ven in Evidence upon 
Nil dehet 


80 may Entry and Ex- 
pulſion. 


One ſhall not be bound 
to give an Account of 
the Subſtance of a Let- 
ter, without ſhewing or 
mak ing out how loſt. 

Where a Perſon con- 
demned ſhall be allowed 
to be a Witneſs. 


A convicted Perſon 
patdoned is a good Evi- 
dence. 


When Depoſitions in 


Chancery may be Evi- 
dence. 


Bar, by the Plaintiff or Defendant, or both, if the Depofitions were 
taken in the Cauſe, which is to be tried at the Bar, and between the 


{ame 


What Proof of an a. 
fidavit will do, and what 
not, upon an Indictment 
of Perjur x. 


How the Debeudant 


ſhall give the Plainiff's 
Anſwer in Evidence. | 


. Where pleading of 
Plene Adminiſtravit ad- 
mits the Debt, and where 


not. 


18h "re PIKE and Defendant ih the Tot: of 4 es . 
the Bill and Anſwer muſÞ be fifſt | roved.” Whether they x 
22 read, if there be no Atiſver, | ſee Som. Re. 363. Ruy 336. 
cannot unlels there be an Anſwer put in And adele 
be but a Line or two read: Fer they are not to be ke 
but as a Mears to read the Depoſitions/ 7 9 e 03.9165. 


TH 2d 
ct there ne 
. Ee 


pon an Inforination of Perjat in an Aﬀidavie/ A 
a Copy of the Affidavit produ and proved to 
be made Uſe of by him ejoh a Molen in the Cauſe; 
was held to be a good Evidence: But a Copy of an 
Affidavit only produced againſt \a"Man, wicker 


* 


Proof that he made it, or was concerned in the 1 
+ Cauſe, will not do. Show. Rep 


K Torn" 


Where the Defendant gives the Plaintiff's Anz B 
ſwer in Chancery in Evidence, he may inſiſt to 
read only ſuch Part of it as he will for it is like 
Examination of Witneſſes; but then the ocher Side 
may inſiſt to have the whole read. 5 Mod. 10. 

Jn Debt Plene Adminiſtravit admits the Debt; c 
but otherwiſe it is in an Aſſumpſit, for there the 
Plaintiff muſt prove the Debt; 4 in Proof of a 


Plene H if it be Debt on Bond, and 
you offer to prove Payment of a 


nd before your Action brought; you 


muſt prove it to be a Debt, and that the Bond was ſealed and deliver- 
ed. Sbom. Rep. 5 | nt 191 f. 


What i is good Evidence 
to A an Executor. 


What Wrkkiogs a Jury 


The Probate of a Will was ad; edged: to be od D 
Evidence! to prove that the Teſtitor made an Exe- 
cutor. 9 . B. R. 0 

The Court will not permit the Jury upon a E 


may carry with them. Trial at Bar, to carry any Writings' with them'out 


of the Court, as Evidence for them to conſider of, 


but ſuch as are under Seal, and have been proved in Court: For others 
are of no Credit, and are no Part of the Evidence, whict they are to 


conſider upon. 


What Writings or 
Books may be en 


to a Jury. 


The Court * d0 
it without Aſſent. IL 


Where IPA e M 
be given of tampering. 


Who ſhall be counted 
an Agent. 


A Witneſs ſhall not 
make himſelf criminal.” 


Writings or Books which are not under Seal, F 
cannot be delivered- to the Jurors without the AC. 
ſent of both Parties; but being delivered by the 


Court without their Aﬀent, neither of them can 


avoid the Verdict, in Regard they were 2 in 
Evidence before. Cro. El. 411. pl. 1. 

The tampering with Witneſſes by an Agent, G 
or doing any other criminal Act, ſhall be given in 
Evidence againſt the Party whoſe Agent ſo acted. 

A bare Witneſs is not an Agent; but he that H 
manages by the Authority of another is an Agent. 

One ſhall not aſk a Witneſs a Queſtion, the TI 
affirmative Anſwer to which, my draw him into 


2 Crime. 


2 


< 


Depolitions 


%, + 
nd 


. — 
* 


2 - * 
4 1 ©.» * 
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A Depalſitions taken in Durch, and trariſlated inte 
| . a Bualih by a publick Notary in Holland, and ſign- 
_ eftafterwards by the Commiſſioners and Parties exa- 


&2N" 2 
<4 9 - 


not appear that they were truly.tranſlated. | 
B .---Depoſitions taken of one out of the Realm; the 


to be there ſtill, and ſhall be read: But if it can be 
made appear that he is in England, then his Depo- 
fitions cannot be read, but he muſt come in Perſon. - 

CA Certificate.' under the Seal of the Town of 

Utrecht, to prove the Reſidence of one there, un- 
leſs there be Oath made of the Truth thereof, and 
one {worn for the Expoſition thereof into Engliſh, 
is not allowable. 8 365. pl. 1. EY 

D In an Action of Diſceit, the Sciens need not to 
be proved at the Trial; becauſe it ſhall be preſu- 
med, that the Party-knew:whether the Wares · were 
good or no. See Title Actions, and Title Difceit. 

E The Copies of publick Books, as Corporation- 
Books, Cc. ſhall be allowed to be Evidence, as 
well as Proceedings in Spiritual Courts, Admiralty- 
Courts, or Courts-Baron, which are not Courts of 
Record: So likewiſe the Copy of the Probate of a 
Will for Goods only, but not for Lands. For the 
Spiritual Court hath no Conuzance of Lands: For 

as to Lands, it is but a Copy 
Evidence. Mich. 3 V. B. R. See 1 Lev. 25. 

F The Evidence which a dead Perſon gave in a 
former Trial, was offered, but denied; becauſe 
they had not a Copy of the Record of the Trial 
where the Evidence was given. 1 

G pon a Trial at Bar in an Eje&ment, a Mort- 


„ 
. 
. 2 


Original being loſt) was allowed for Evidence, up- 
on flight Proof, that there was ſuch a Deed. 4 V. 
GM. 1 . „ 
H A Counterpart of a Deed was allowed to be 
+ | given in Evidence. 3 Anne, B. R. 6 Mod. 225. 
is I Fraud, or no Fraud, within the Stachte of 
27 Eliz. cap. 4. uy be given in Evidence upon the 
general Iflue. Gooche's Gale: $ Rep. 00: be 
YA K ADeclaration ſets forth a Writ, De placito 
E tranſgræſſionis; and the Writ given in Evidence is 
Treſpaſs, Ac etiam Bille, this is naught.” 2 Lev. 85. 
L here a Deed inrolled doth not pats the Eſtate, 
it ſhall be Evidence to ſome Purpoſes. 3 Lev. 387. 


9 B 
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mined: The Tranſlation was not allowed to be read 


of a Copy, which cannot be given 


gage -Deed inroll'd ſeven: Years after the Date, (the 


1 3 
Bo 747 
2 „ \ 


OF. 
0 


* 


* Where Depoſttions in 


Foreign Lan ſhall 
be ada. 


ecauſe it doth 


92 * . 9 * 
* 
2 „ — 1 
- 


Where Depottior- 
are taken of one beyond 


Perſon who makes the Depoſitions ſhall be taken. gn. 


How a Certificate from 
beyond Sea . muſt be 
made a good Evidence; 


The Sciens need not to 
be proved in an Action 
of Diſceit. 


Where publick Books; 
as Corporation - Books, 
c. may be given in E- 
vidence. 8 

Alſo Proceedings in 
the Spiritual Court. 


in 


Where the Evidence 
of a dead Perſon may be 
allowed, and where not. 


Where a Deed intol'd 
ſeven Years after the 


dence. 


A Caunterpart of a 


Deedallowed to be given . 


in Evidence. 


Fraud, or no Fraud, 
may be given in Evi- 


dence on the genera} 
Iflue upon the Statute of 


27 Ekijz, cap. 4. 


The Writ ought to be 


pleaded as it is, without 


a Variance. 


Where a Deed jnrolled 


may be given in Evi- 


dence, tho' the Eſtate 


paſſeth not. 
2 Becital 


Date, was given in Evi- 


948 Evidenc?. 


Evidence, where not» procuring of the Deed irſelf, or an Inrollment of 
it. 2 Leb. 189. 


T's 
a Witnels for the the Concern is the City's, and not any particular 
City, and where _ Perſons : 3 but where they mall not be Evidence. 


ſee 2 Lev. 231, 236. 


When married, not here the Point in Iſſue was, Whether A. B. C 


admitted to be given in was married to C. D. before he had married E. F. 
— or no? C D. was offered to be produced a Witneſs, 
| to prove that ſhe was not married tp, A. B. but the 

Court would not admit it. 9 V. B. R. 


In an Iſſue upon uſu- An Iſſue was joined upon Aa corrupt Agreement, D 


rious Agreement, the and a Witneſs was called to prove this Agree- 


Witnels called to prove ment; and being ſworn and aſked by the Defen- 


declaring he was the 


Plainiffs Attoroey,and dant's.Counſel, what Money he knew to be paid 
employed to che Court upon that Agreement? He appealed to the Court, 
3 nim to and declared, That he was and had been for many 
be examined. — — the Plaintiff's Attorney, and that he was em- 
8 oyed by the Plaintiff to draw the Agreement be- 

tween 10 Plaintiff * 6 o was High-Sheriff of K. and his Under-She- 
riff; and therefore prayed, That he might not be put to diſcover his 
Client s Secrets wherein he was intrufted : Whereupon the Court de- 
clared, That he eught not to be obliged to anſwer that Queſtion : And 
thereupon, for —_ of Evidence, * Jury found a Verdict againſt 

Per Curiam. It would the Plaintiff. The Court declared, if this ſhould 

an Hindrance to all be admitted, it would be a manifeſt Hmdrance to 
Bs 200 Conver 1} Society, Cemmerce and Converſation. Mich. 


* 5 c . 


when all the Witneſſes and, are all dead but one; - who cannot be 
** 22 you ſhall not be admitted to prove the 
dead Mens Hands, until you: have taken. out a Subpunæ againſt the 
hving Man; and made ſtrict Enquiry after him, and have Affidavit of 
this Matter, and alſo that he cannot be — but if 2 can prove 
them all dead, then you need only to prove their Han Therefore 
it 1s not adviſeable to Bae too many Witneſſes to a Deed. 
here an old Term was gramed: 
2 N Queen: Hinaberb, and by her aſligned over; and 
Granr of a Term fr 85 Aſlignee aſſigned over (as is fert dare 


an Aﬀignee, when the J. S. who, and ſeveral G 
> is rhe ard ſeveral Generations afte 
be Segel = and continued in Poſleflion ; but the Houle of 
one of the Family being burnt in the Year 164 3, 
where. it is alſo ſuppaſed. the otiginal Aſſignment was burmr, and tw 


Years afterwards a Grant off the Reſidue of the Term, - mentioned: to be 


2 Term of above ſeventy, Years,: was held to be a good Ciroumſtantial 
Evidence to prove the 7 . the . from the Aſſignee of Queen 
Elizabeth. Mich: I I V. hs R. | 


Cambden's 


' Where a Recital is A Recital of a Deed is no. Evidence. without A 


A Citizen ma be a Witneſs for the City, where B 


How to 1 a Deed, TUbere there are ſeveral Witneſſes to a Deed, E 


aBiſkop-to F 


ou denk. 735 


A Cambden's Hiſtory of England was offered to be Ci Hiſtory not 


C 


D | 


vidence to Triers of a Challenge, to prove Coſinage 


given in Evidence upon a Trial at the Bar: But the Allowed for Evidence. 
Court would not admit of it. Sapnor & Harris. | | 


7W. & M. B. R. Salk. 281. 


B either ſhall an Entry in the Herald's Office be Nor an tariy N 
allowed good Evidence to prove a Pedigree for an | 


Heralds Office; : 


Heir: Becauſe they are not Matters of Record, but 

allowed only as Circumſtantial Evidence, | 3 
But Herald's Books were admitted to be good E— Heralds Books admit 

in the Sheriff. 2 Plow. 426. 4. Vernon & Mannorrr. 
In an Action for a Falſe Return upon a, Man- here the Court will 

dam the Court will not make a Rule for the produce his Book. nd 

Town-Clerk to produce the Books to tlie Plaintiff, where not. 

unleſs he will give a Note in Writing of the Uſe 

he intends to make of them. 8 V. B. R. 


E @here the Probate of a Will is produced in What may be faid a. 


| Ace n gainſt a Probate of a 
Evidence, the Defendant cannot fay that it was a Will, mos 


forged Will, or that the Teſtator was Non compos 3 
mentis But Evidence may be given, that the Seal was forged; or that 
there were not bona notabilia. 1 Leu. 236. | 


F The Book of the Eccleſiaſtical Court, wherein What is good Evidence 


to prove the granting o 


are entred the Acts or Orders of Court for granting Adminiſtratibn, 


of Adminiſtrations, was produced at a Trial to 
prove the granting of an Adminiſtration, and al- 
lowed to be good Evidence. 1 Lev. 25. | 


G A Cotthterpart of an ancient Leaſe, without 4 Counterpart of an 


ancient Leaſe found 


Witneſſes, produced by a Grandſon, and found among old Weirings, 


amongſt other Writings of his Grandfather's, was allowed to be good, 
allowed to be good Evidence. 1 Leu. 25. % f e 


H A Siſtet is examined a Witneſs in Chancery for ' A Siter examine 29 


. = | Chancery for her Bro- 
her Brother, concerning his Inheritance. The Bro- gr: Inheritance, who 


ther dies, and the Eſtate deſcends to het, with 6ther dies, and the is one of 


| Siſters, as Coheirs to the Brother. Afterwards his Coheirs; her Depo- 


there comes to be a Trial at the Common Pleas- 4 n 12 


Har for this Eſtate: In which Cauſe the Siſter, who | 


was the examined Witneſs in Chancery, was. one of the Plaintiffs 4 
And the Queſtion was, Whether her Depoſition ſhould be read for the 


Plaintiffs? And upon Me. Juſtice Tracy's going to the King's Bench, and 


© thould not be read. Hill. 2 Anne, C. B. 


1 


conferring with the Juſtices there, and making his Report upon his 
Return to the Common Pleas, it was adjudged, that the Depoſitions 
73 1975 


an Eftate is in Diſpute. A Man gives his Bond Where, the Money 


, — 24 Ef 82 due for Rent is ordered 
to his 'Fenants to indempnify them for Payment of b paid to a Receiver ; 


their Rent to him : Afterwards} upori à Suit in whether one intereſted 


Chancery, the Rent is ore be paid to 2 Re- in the Eſtate and bound 
y. Rent is ordered to be paid to 4 Re- in «| 4 


ceiver, and to lie in his Hands until the Court nants, can be Witneſs 


Money which he received of the Tenants into 


ſhould further order. The Perſon bound pays the oftheir Payment of Rent 
the to the Receiver. 


1 
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750 Evidence. 
Receiver's Hands; but the other Side having gotten his Bond, he 
could not get it up. And whether he ſnould be admitted to be a 
Witneſs or no, notwithſtanding his Bond lay out againſt him, was tlie 
Queſtion. And it yas adjudged, That he thould ; and he was ſworn 
according. Tut 3 8 | . Fs A 
Evidence admitted to ardize a Son after the. 
„ 3 Death of the Father and Mother; and alſo againſt 
the Death of his Father a Patent and Act of Parliament, which called him 
W Son-and Heir. 3 Lev. 410. „ 

One that had Judg- Although Judgment of the Pillory infers Infamy B 
po ons my at the Common Law; yet by the Canon and Civil, 
leſs. convicted for an Law it doth not import any Infamy, unleſs the 
infamous Cauſe. Cauſe for which he was convicted was infamous; 

| and unleſs he was convicted for an infamous Cauſe, 

| he ſhall be a good Witneſs to prove a Will. 

What is good Evidence The Defendant may not, upon Not guilty in C 
upon Nor guilty in Treſpaſs, give in Evidence, that the Freehold was 
relais. in ſuch a Perſon, and that he by his Command- 

ment enter'd: For if he by whoſe Command the 

Defendant entered has Right, at the ſame Inſtant that the Defendant 

entered, the Right is in his Maſter ; and then he-is not guilty as to the 
Plaintiff. 2 . HD ; 
Statute of Limizarti. In Debt for Rent on Iſſue nil deber, the Statute D 


ons. of Limitations may be given in Evidence; ſo in 
| Caſe 'on non aſſumpſit. Salk. 278. PO 
Infancy. Sq in indebitatus aſſumpſit on Iſſue non afſſump- E. 
t Infancy may be given in Evidence. T[bid. 279. 
Ejectment. Nn Eje&ment what Poſſeſſion or Entry will pre- F 


vent the Statute of Limitations. hid. 285. 
Depoſitions in Chan- Depoſitions in Chancery de hene eſſe are good G 


a; BL Evidence at Law, where Witneſſes die before an- 
3 het, e eee . | 
The like. But no Depoſitions in ee rei menioriam, H 

Gc. are Evidence in any Caſe as long as the Wit- 


nmnnedſſes live. Bid. 286, 555. 
An Anſwer in han- If one makes an Anſwer in Chancery, which ] 
mic ics N his Eſtate, it may be given againſt him, 
2115 daut not againſt his Alienee, Oc. Vid. 286. 
Depoſitions before u- Depoſitions before a Juſtice, -if the Deponent K 
Riices of the Peace. die, may be Evidence in Felony, but in no Caſe 
elfe. Bil 281. cn | 


2 general Hiſtory is Evidence to-prove a Matter. relating to the I. 
_ Keg 


om in general, but not a particular Right or Cuſtom. Bid. 

Year Books and Hee Oo a Year Book to prove the Courſe of the Court, M 
rald's Boos. and Herald's Books to prove Pedigrees, &-c. So Pa- 
oY 222 046040) 3105 , 27. 

A Record of Seſſions. A Recoꝛd of Seſſions may be Evidence to prove N 
2 700 et the Plaintiff had not taken the Oaths, and ſo his Of- 
1 fice void. Vid. 284. Hoy ot . gen” 
* 1 | Alſo 


1 ; — 
'. 5 
Ww # — 


A_ Alta the Matter of a Necord loſt mayi he pr ,Te A Record lob. = 


by other Evidence. Salk. 285. Nee amvorl t; 
wet 26 1 Pha 
C wn GO of a Leaſe in a Releaſe is Evidence Recital of a Leaſo. 

againſt the Releaſor, and thoſe claiming under him. 80 
25 2860) ene 250 77 7.50 TBI N. . 8 
D N. But not againſt others, without proving there The like. 

was ſuch a Deed, and that *tis loſt or deſtroyed. Bid. 

E A Counterpart no Rvidence- of an Indenture, A Counterpart. 
unleſs it be of an old Deed; or in Caſe of a Fine. 
F pes — * of the Spiritual Court in a Sentence of che Spiri - 

— their Juriſdiction, is coneluſive Evidence in an Court: 

the Point tried, otherwiſe of a collatetal Matter. 

Dine lo 5017: od vom e 1 6 | Lin Sad 

1 G In Trover by an Adminiſtrator on the Inteſtate's nay of a Will in 
3 . Poſleſſion, Defendant can't give in Evidence a Will! 

3 on the general Iſſue; alter if on the Adminiſtra- 


. 4 
*ch banc) 
; 3 
A » n 
n Oz e 


E tor's own Poſſeſſion. Lid. a8 3. 3 
; | H $ Bꝛewer's Book ſign'd by A Drayr n, that A Brewer's Book. 


—— 


14 vas dead, admitted to prove the Delivery of the 
14 in n 545, n, hie | WP 
i 2 I So a Shop-Book was admitted as Evidence, on A Shop-Book. ; 
1 Proof of the Servant's Hand who made the Entries, 5 
1 he being dead. id. Sf Ho 1 7 
K An Indenture of Bargain and Sale inroll'd, may Deed Inroll'd. 
be given in Evidence, without proving the Execu- 
1 Lid. 280. 6 * 2 5 1197 _— 
here upon non aſſumpſit a Condemnation in a Condemnation on an 
foreign ler — 2 before the Original, 8 
was held a good Diſcharge in Evidence on non 4ſ- 
ſumpſit. bid. 21199. 33 3 
M A Goldſmith's Note to pay, is Evidence of his Goldfinith's Note. 
having received the Money.  1hid. 283. i 
N Papment of Money due to the Wife as Execu- hs to the Wife 
trix, is not Evidence to maintain an Action for © . 
Money received to the Huſband's Uſe: Bid. 282. ; 
O In Debt for Rent levy per Diſtreſs, G; /ic non Payment or a Releaſe. 
_— Payment or a Releaſe is good Evidence. Bid. 
1 | 
P But in Debt on an Obligation, &c. if he pleads Razure & fic non eſt 
Razure, &. ſic non eſt fudtum, nothing but Razure FA. 
is Evidence. id. | 
Q. Chat Evidence will be good or not to main- 
tain Iſſues in Caſe, Aſumpſit, & c. Vide the ſeveral 
Titles in Salk. | | 
K Declaration of a Trover in Middleſex, and Proof Trover; 
of one in Ireland, is good. Ibid. 290. 


90 Where 


- 


Tr oven 


To charge the Mer- 
chant. 


On an Indictment. 
The like. 


Relating to Shipping. 
Trover. 


Heir at Law. 


Relating to Partners. 


In Treſpaſs, 


Eject ment. 


Statute of Frauds. 


Refuſing to give Evi- 
dence. 


Indictment. 


Exemplification of a 
foreign Sentence. 


Teſtator's Intent. 


Priſoner, 


Confeſſion. 


—U— y 


Special Matter in E- 
vidence. 


Evidente. 
_ Uthere Denial is not. Evidence of a Converſion A 
in Trover. Salk. 655, 66. . 
Deceſt of a Factor de yond Sea ig Evidence to B 
charge the Merchant here in Action of Peceit.  tbid. 
189. Fei ee «17 0 163130; ÞB | 
On an Inditment for aTheat, in procuring a Note C 
from A. A. can't be a Witneſs. Quere. Vis 283. 
Pet A. being cheated was admitted as a Witneſs D 
to prove the Fact on the Indictment. 1hid. 286. 
The Pilot refuſed as a Witneſs in an Action for E 
_—_— over the Plaintiff's Barge with a Ship. 
Ibid. 287. | 
The * took the! Father's Money, and gave it F 
to A. and the Son's Evidence admitted in Trover 
againſt A. Bid. 289. i 1 
The Heir at Law may be a Witneſs of the Title, G 
but the Remainder-Man not. 1hid. 283. F 
Where: the. Phintiff goes upon the Credit of H 
divers Partners, the Act of one Partner is Evidence 
againſt the others, except they ſhew ſome Diſ- 
claimer. Ibid. 292, 822 f 
In Treſpaſs on Not guilty, the Defendant can't I 
give in Evidence, that the Place was in a High- 
way. Vide ſupra Salk. 287. | 
In Ejectment the Plaintiff makes Title by Reco- K 
very in Dower, the Defendant. nat admitted to 
prove a Term of Years prior to the Fitle of Dower. 
Salk. 291. 1123 4 
A Parol Promiſe to be performed on a Contin- L 
gency not within the Statute of Frauds, though it 
happen not within the Year. Bid. 280. 
Refuſing to give Evidence to the grand Jury is M 
a Contempt, and finable. 1bid. 278. 
JIndi#ment for breaking the Chamber of &. in the N 
Houſe of Fames, Evidence, that it was the Cham- 
ber of Fameſon, does not maintain it. 1bid. 385. 
The Exemplification of a Sentence given in a O 
foreign Nation ſhall be read as Evidence here, that 
ſuch Sentence was given there without further Proof. 
Mod. Caſes in Law and Equity, 2 Part 66. 
Where collateral Proof ſhall be admitted to ſhew P 
the Teſtator's Intent. Ibid. 2 Part 11. 
Papers found in a Priſoner's Cuſtody, read as Q 
Evidence againſt him. Ibid. 1 Part 83, 89. 
Parol Proof of what the Priſoner confeſſed be- R 


fore the Council, not admitted, except his Confeſ- 


ſion were ſigned. Ibid. 89. 
Mhere the Defendant may plead: the general I{- S 


ſue, and give the ſpecial Matter in Evidence. Vid. 


120. | Uihcre 


Evidence. 753 
A There the Plea is in the Affirmative, the: Proof 7 2 whom lies the 

T lies on the Defendant. Mod. Caſes in Lam and E. Toe 

| „* n 

4 B hat comes after the per quod in Treſpaſs muſt Treſpaſs. 

f be proved. Ibid. 372. £ 2015; | 30 

C Note, The Parſon's Evidence to prove a Wo- Relating to Marriage. 
man a Concubine, was rejected, for he would harte * 
married her himſelf. Bid. 181. \ 30090! | 

D It an Indorſement by the Obligee of Intereſt paid, Indorſement on a 
be Evidence of ſuch Payment, Oc. See hid. 259, 280. Bond. 

E See the Conſtruction of the Stamp Act 5,6. 3. Stamp Act. 
that Deeds are not to be receiv'd as Evidence till 
ſtamped. 1bid. 365. SU) STOIS% 59239 1 Þ 

F An Anſwer in Chancery not to be Evidence at Anſwer in Chancery. 
at Law, either for the Party or againſt a third Per- 550 
ſon. Bid. 181. f | 

G No! any Proceedings in the Spiritual Court Spiritual Proceedings. 
where the Title of the Lands is in Queſtion. Mid. 

H An Exemplification of an Entry of Goods at Ro- Foreign Evidence. 
terdam, no Evidence. Vid. 75. 

I Pet a Copy of an Agreement in Holland atteſted The like. 
by a Publick eee, good Evidence. 1bid. 322. | 

K Cohabitation allowed to be Evidence in Favour Legitimation. 
of Legitimation. 1hid. 180. 

L The Anſwer of an Infant per Guardianum is no An Infant's Anſwer, 
Evidence againſt the Infant. Carthew 79. | 

M UGhere it ſhall be only againſt the Parties to his The like. 

Suit, and not to a third Perſon. Iid. 80. 

N Mhere the Common Law and the Eccleſiaſtical _ Common and Eccle- 
Law differ in Point of Evidence. Bid. 142. ä 

O There a Verdict may be given in Evidence a- Verdict. 
gainſt one who was neither Party, or privy to the 
Suit. Lid. 181. 

P Copies of Affidavits taken before a Commiſſio- Copies of Affdavits. 
ner in the Country, and examined by the Original, 
are good Evidence to prove a Perjury, tho the 
Commiſſioner is not at the Trial. Lid. 200. 

Q QAßpon an Information given to the Commiſſio- Copy of a Conviction 
ners of Exciſe, againſt T. F. for erecting a Waſh Fat, e milioners af Ex- 
and uſing it without Licence; he was convicted, 
and they granted a Warrant to levy the Forfeiture; which being levied, 
T. F. brought an Action againſt them for taking the Money; adjudged 
that the Copy of the Conviction might be given in Evidence, without 
producing the Book in which it was entred. IBid. 346. 

RK ASentence in the Spiritual may be given in 
Evidence whilſt it is unrepealed. Lid. 225. 

8 Depoſitions de bene eſſe to perpetuate the Teſti- Depoſitions de bene 
mony of Witneſſes, tho no Anſwer put in, may . 
be given in Evidence. 1bid. 265. 


, A Copy 


Spiritual Sentence. 


754 
Copy of an . 
ment. 


Of a Will. 


Scrivener's and He- 
xald's Books. 


Perjury. 


Examination of a 
dead Perſon. 


Deer ſtealing. 


Speed's Chronicle, 


Statute of Limitations. 


A Perſon debauched 
was Evidence. 


Evidence relating to 
Shipping. 


Abſtract of a Deed, 
and an Opinion there- 
on, no Evidence. 


Statute of Diſtribu- 
tions. 


Aſſignment of the 
Term on a Plea of Nl 
debet. 


What not to be Evi- 
dence that might have 
been pleaded. 


upon a 
Copyho 


Evidence: 

A Copy of the Inrolment of a Deed n Evi- A 
dence. Comberb. 248, 2 | 
f Not a Will exemplified under the great Seal. B 
Bid. 46. 

There a Copy of a Will aal be Evidence or C 
not. Bid. and 337. 

— Where a Scrivener's or Herald's Books ſhall be D 
Evidence. id. 

Depoſitions of Witneſſes before Commiſfoners E 
of Chancery no Evidence to convitt of Perjury, 
c. Ibid. 38. | 
On an Information for a Libel; the Examination F 
of a Perſon before the Mayor of-Briſtol, where the 
Examinant is dead, is no Evidence. Bid. 220421. 

In an Information on the Statute: of Deer ſteal- G 
ing, the Party Proſecutor any” be a Witneſs. 
143% * | 

Df affirmative and negative Evidence. Bid. 18. 57. H 
FF. CUhete Speed's Chronicle was given in Evidence. I 

Me. 15. 

Stattite of Limitations may be given in Evi- K 
dence, but better to plead it. Bid. 24. 

In an Information for debauching a young Lady, I 
ſhe was ſworn as an Evidence in Behalf of the 
Party accuſed. Bid. 82. 

The Owners of Goods on board cannot be Evi- M 
dence for the Maſter of the Ship, for they are all 
concern'd on one Bottom and in one Adventure. 
id. 174. 

1 W Abſtract of a Deed, with a Caſe made upon N 

and an Opinion upon it under Council's Hand, 
as likewiſe his Depoſition in Chancery, proving the 
Deed to be in Force after the Death of the Party, 
refuſed as Evidence. Ibid. 205, 

Under the Statute of Diſtributions, none of the O 
Children of the Inteſtate can be admitted as Evi- 
dence. Ibid. 223. 

Debt for Rent againſt an Aſſignee, nil debet P 
pleaded, and an Aſſignment of the Term over be- 
fore the Rent occurr'd, was given in Evidence, 
and ruled that it might. Ibid. 318. 

The Lord of a Copyhold Manor being obliged Q 
to repair a common Bridge; the Cuſtom was, that 
he might take neceſſary Timber for this Purpoſe 


g GY * 


ny of the Copyhold Lands; and in Treſpaſs for ſo doing by a 
der, and upon non culpabilis pleaded, 


wou'd have given 


this in Evidence : ; not wromed, for he ought to have pleaded it. Vid. 


321. 
1 


Ation 


1 


A Aion fur Caſe upon a Promiſe, that if the Plain- Fidence KIERAN AN 


F Tho Perjury be aſſigned in an Affidavit made at 


G An Attorney of Scrivener ſhall not be obli; ed 


Evidente. 753 
tiff would endeavour to procure a Marriage be- Declaration upona pro- 
tween the Defendant and A. S. that the Defendant rs relating to Mar- 
would give fifty Guineas, and the Evidence was . 
if the Plaintiff ſhould procure the Marriage; ruled, that this does 
not maintain the Declaration; but there being alſo an Indebitatus A, 


ſumpſit pro cura & . labore of the Plaintiff, circa negotia of the Defen- 


dant ; this held ſufficient to ſupport the Action. Skinner 326. 


B An Action for Words per quod maritagium Amiſt; in Adion for woids 


upon Evidence, the Plaintiff proved only Part of per guad, Plaintiff loſt 
the Words; ruled to be well enough, if the Plain- his Marriage. 

tiff proves the Loſs of his Marriage by Reaſon of 

any of the Words in the Declaration. Bid. 333. 


C A Maibem may be given in Evidence in an Ac- In Afault and Pat- 


tion of Aſſault, Battery, and Wounding, as an E- 7 
vidence of Wounding. Ibid. 402. apes | | 
In an Action of Aſſault, &c. brought by Baron and Feme: 
Huſband and Wife, what the Wife ſaid immediate 
upon the Hurt received, and before ſhe had Time to contrive any 
Thing for her own Advantage, might be given in Evidence. Vid. 
Upon the taking of a Prize, one Part was a- When a Mariner to 
greed to belong to the Maſter, the other two to * an Evidence for the 
the Owners; the Maſter diſpoſes of bona peritura © © © | 
to A. B. to be ſold, and after brings an Action of Account againſt 
A. B. a Mariner, tho' he was to have a third Part of the Maſter's 
Share, was allowed to be ſworn ; for the Maſter is accountable to the 
Mariners whether he recovers in this Action or no. Skinner 403. 


Seſjeants- Inn, yet it is good if it be in any Face 
within the ſame County, and it ought to be proved that the Affidavit 
was read; and that tho* an Affidavit cannot be read in Evidence, yet 
if the Party who made the Affidavit be ſworn arid give Evidence, his 
own Affidavit may be read againſt him, to ſhew in what he contradicts 
himſelf. Bid. 403. | | | L 
to diſcover the Secrets of his Client ho more than fn. eu. 
a Counſellor. Skinner 404. 888 | 

Ik the Evidence goes to all the Promiſes, the The kat of the E- 
Verdict may be taken upon any of them; but vidence as to the Verdict. 
otherwiſe upon that Promiſe only which is pro vet. 
Ibid. 411. | —.— | 

Copy of a Court Book good Evidence to prove Cort Book: 
one to be an Executor. Ibid. 431 on. 

Compariſon of Hands not good Evidence in Parity of Hands, 
Treaſon, except as to Papers found in the Cuftody Es 
of the Perſon. Vid. 579. „„ 

The Declaration was, That the Plaintiff obtained Ta Efcape; 
Judgment againſt 4. B. and intending to charge | 

9D him 


reſt. and ſeveral Exceptions were taken by the Defen- i 


75 | Evidence. 
him in Execution, the Defendant ſuffered him to eſcape; this held 
good, tho' upon the Evidence the Eſcape appeared to have been before 
tlie Judgment obtained. Skinner 583. 

Count of an Eſcape per Baron and Feme, the A 
Evidence was of an Eſcape by one only, yet held 
good. Ibid. 

Town-Clerk's Book. CUhere the Original is Evidence, a Copy pro- B 


ved is Evidence; the Copy of a Town-Clerk's 
Book not allowed as Evidence in a Criminal Caſe. 


Baron and Feme. 


Skinner 584. 
Witneſs intereſted in here a Man makes himſelf a Party concerned C 
the Queſtion. in Intereſt after the Plaintiff or Defendant has an 


Intereſt in his Teſtimony, this ſhall not deprive 
either of the Benefit of his Teſtimony. hid. 586. 
Cambaen's Britannia not admitted as Evidence 


Cambden's Britannia. f 
to prove a Reputation. 


Herald's Books, The Herald's Books are allowed to prove a Pe- E 
digree. Bid. | 
Hiſtory. A Piſtoꝛy may be good Evidence, or not ſecun- F 


dam ſubjettam materiam ; it may be Evidence of 
the general Hiſtory of the Realm, but not of a 
particular Cuſtom. Mid. 
Duzdale's Monafticn, Dugdale's Monaſticon not admitted as Evidence. G 
Skinner 624. 
Evidence to a Bond A Mitneſs to a Bond ſaid at the Trial that he H 
denying that he ſaw did not ſee the Obligation ſealed or delivered, but 
it executed, the Plaintiff was allow'd to prove the Obligation 
by Compariſon of Hands of the Witneſs, and ſaid that a Man ſhall 
not loſe his Obligation, becauſe they have tampered with his Witneſs, 


Thid. 639. 
Bill of pe The Bill of Lading is always read as Evidence I = 
1 in Caſe of a Policy, to prove the Goods on board. 
| Did. 640. Fs” 1 | 
Trover for a Ship, Trover for a Ship, upon Evidence it appeared, K 


that the Plaintiff had but a ſixteenth Part of it; | 

this is good, and the Intereſt of the others may be = 

given in Evidence in Mitigation of Damages. Bid. 1 

Baron and Feme. In an Action brought by the Huſband after L * 
the Death of the Wife, it appeared upon Evi- 8 

dence to be Money ſecretly depoſited by the Wife, and a Note taken 5 
for it in the Name of a third Perſon, and it was admitted to be pro- 
ved, that the Wife ſaid that ſhe had received the Money again; the 
Caſe depending only upon this Tranſaction, what ſhe ſaid was ruled to 1 
be Evidence. Skinner 647. Meg | [= 
Exceptions againſt In an Action for Work done, ec. the Plaintiff M 3 
Part of a Bill that was gave in Evidence a Copy of a Bill delivered to the | 


an Admiſſion of the Defendant, and copied by Order of the Defendant, 


I dant 


* 

ed Fwy”) * 4 : » 
N 

* * 


dant to the Bill, and ſome Marks ſet againſt ſome particular Parcels; 
the Defendant ordered his Servant to indorſe the Exceptions on the 
Bill, but to omit the Mark, and delivered it to the Plaintiff; ruled, 
that it was a Copy of a Bill, and not a Copy of a he 4 and that a 
' Bill delivered is an Original as well as the Book, and that the Accep- 
tance of the Bill, and excepting only to. Part is an Admittance of the 
Reſidue, and that the —— the Marks in the Indorſement is a wa- 
ving of them; and it was objected that this was a Confeſſion which 
ought to be taken together, but ruled that this is not a Confeſſion, but 
only a Cavil as to the Price, &c. Skinner 672. 
A @@ihen a Deed is loſt or burnt a Copy or Coun- Ch, or Counter - Patt 
ter-part, or the Contents, may be given in Evi- of a tea 
dence ; but *tis never permitted except it be pro- | 
ved that ſuch a Deed was executed ; and in the L A Caſe the 
Witneſs could not prove the Letter written, the Copy of which was 
offered in Evidence, and therefore it ve diſallowed; Bid. 673. 
B A Defendant in Battery or Treſpaſs, or Riot, 1 
Gic. may be a Witnels, e Proceſs be ſued O e rn 
£ againſt him, or he appear and = then he ſhall 
i F not be ſworn, if it appear ſuch Evidence would have been given a- 
gainſt him as would have made it a Queſtion to the Jury, if he had 
; een guilty or not. id. | | 
F | C Depolitions taken before a Coroner may be gi- Depoſitions before a 
1 ven in Evidence upon an Indictment of Murder, if Coroner. 
8 the Witneſſes are dead. 3 Salk. 101. 
D Pk a Demurrer to the Evidence. Bid. 102, 155. 
E What Things muſt be pleaded, and what given What to be given in 
in Evidence. Ibid. 252, 153, 155. Evidence. 
F An old Deed without Witneſſes given in Evi- 
dence, and held good. Lid. 153. 
G Pꝛobate of a Will given in Evidence to prove a Probate of a Will. 
. Man Executor was held good. Vid. 153, 4. 
NB H Entry of an Order in the Office Book, that Adminiſttation ſhould be 
£1 granted, Oc. given in Evidence and good. hid. 287. 
I - Where and what ies of Things ſhall be copies, 
given in Evidence, and what not. Bid 154. wg | 
K - Jnditment againſt a Perſon for not repairing a Upon an Indictment 
Highway, they can't give in Evidence, that ano- for Want of repairing, 
ther Pariſh is bound to repair it, for this muſt be ©* | 
pleaded. Bid. 183. 85 
L Uhat cannot be given in Evidence upon the ge- General Idue. 
neral Iſſue, and what may. Iid. 155, 206, 273. 5 
= M Patter of Juſtification cannot be given in Evi- juaifcation. 
= dence but where it cannot be pleaded. Bid. 218. 
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Examination. 
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Examination. 


* 


- (Witnets, 
8 N the Court of Common Pleas when a Feme A 
in | b 
antenna Covert levies a Fine, the Judge or Commiſſio- 
a Fine, ners, who take the ſame, do always examine 


— 


her, whether ſhe do it willingly or no, be- 
fore they take the Fine, which they will not take without her free 
Conſent; but where a Feme Covert ſuffers a Recovery, ſhe is not exa- 
mined; but Roll Chief Juſtice ſaid, That he doth always examine a 
Feme Covert that comes before him to ſuffer a Recovery. 8 Nov. 1650. 


B. R. For the Miſchief may be as great by the not examining of her 


in the one Caſe as in the other; and therefore it ſeems but reaſonable 
that equal Care ſhould be had in both Caſes to prevent it. 3 

an By Ghn Chief Juſtice, the Cuſtos Brevium ought B 
mice Brevium to exa- to examine the Iſſue to be tried with the Plaintiff's 
Plaintiff Attorney be- Attorney before the Trial. 1655. B. S. That the 
* Trial may not miſcarry by Reaſon of ſome Slip in 
the making up the Iſſue; but the uſual Courſe is for the Attorney to 
examine it, and to put his Hand thereunto. TREE 0 

A Witneſs ought not A Witneſs that is to be at a Trial to 1 0 il C. 
to be examined before Knowledge there, ought not to be examined before 
r the Trial before a Judge, or before any Court, in 
any Matters concerning the Trial, except the Plaintiff and the Defen- 
dant do agree thereunto : Or by Rule of Court elſe that he be examin'd 
upon Interrogatories at a Judge's Chamber, in the Preſence of the 
Attorneys on both Sides, in Cafe ſuch Witneſſes be going beyond the 
Seas, or cannot be preſent at the Trial. Hill. 1649. B. & For this 
would be to repare him for his Teſtimony againſt the Trial, which 
ought not to be : for it is a Sort of tampering with the Witneſs, which 
the Law allows not. FIT AO: 0 122 o 

nA Copy of a Will examined in the Prerogative- 
= N Lands Office, 5 ere Lands are therein deviſed, cannot 
de given in Evidence at a Trial, but it ought to be 

the original Will itſelf, if it be in the Office; but where the original 
Will cannot be found, there the Regiſter's Book may be admitted. 
Paſch. 165 1. B. S. For the Will may be miſ-enter'd there, and ſo al- 
ter d thereby, that it cannot be ſaid to ſpeak the Mind of the Teſtator. 
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Exception. 


oO 98 ' % 
9 1 


( 759 ) 1 


Exteption. 


A N Exception is a Thing taken out of the P, ception, what. 
Deed, and is as if no Mention had been 
made of it in the Deed. See Carter 99. 


B The Counſel at the Bar ought to take all their Exceptions to the Re- 
Exceptions to the Record at one Time; or at leaſt cord mult be taken all 
before the Court have delivered any Opinion in e time. | 
the Cauſe. Paſch. 23 Car. 1. B. R. For the Court is not bound to hear | 
any afterwards ; for that it would hinder Diſpatch of Buſineſs. | 

C A negative Expreſſion may be taken to enure A negative Expcatiion | 
to the ſame Intent as an Exception doth. Trin. 23 may be taken to the 
Car. 1. B. R. For an Exception in its Nature is but fame Intent as an Ex- 
a Denial of a Matter taken to be good by the other en. 

Party, either in Point of Law or Pleading. 

D Exceptio in non exceptis firmat regulam. 

E UMhere a Pardon is with an Exception, the How to plead a Par- 
Party who pleads it ought to ſhew, that he is not don with an Exception. 
any of the Parties excepted. 1 Lev. 26. | 

F Ik a Man makes a Feoftment of a Manor, ex- Trees excepted, and 
cepting the Trees; and afterwards the Feoffee buys _— ards become Pat- 
the Trees; they are now become Parcel of the © 

bh Freehold : But if an Acre or an Houſe had been excepted, that could 

= never have been Parcel again. | 

. G Feoffment of a Manor, except Black Acre, to Feoffment of a Manor, 

4 himſelf for Life on ly : Habendum, except before jm BL OO Ek 

«4 excepted, to the Uſe of 


A. in Tail: Black Acre excepted. ; 

{hall not paſs to A. in Tail. 1 Lev. 287. | | 
H An Exception is always of a Thing granted, and Of whatanExceptio | 

3 2 Thing in eſſe. Co. Litt. 47. Dyer 59. 4.11. is, 

3 T An Exception that croſles the Grant, or is re- What are void Excep- 


pugnant to it, is void. Hoh. 72. 170. tions. 
K An Exception of that which is expreſſy granted, An Exception of a 
is void. Cro. Eliz. 244. pl. I. Thing granted, is void. 


L An Exception in a Leaſe is the Agreement of it is an Agreement 
the Leſſee, that the Thing excepted ſhall not paſs that the Thing excepted 
by the Demiſe. Cro. El. 557. pl. 1. 88 
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Exception and Saving, 
the Difference. 


Other than. 


An Exception muſt 
be of a Thing ſeverable 
from the Grant. 


What the Thing ex- 
cepted muſt be. 


An Exception that 
goes to the whole, 1s 
void. | 


Exception out of an 
Exception, how it is. 


Leſſee for Life may in 
his Leaſe to his Lefſte 
except the Wood and 
Trees, Oc. 


Leſſee for Years can- 
nor. 


By the Exception of 
Woods, Herons which 
breed in the Trees, are 
excepted. 


Where by the Excep- 
tion of all Woods, 
Soil is excepted. 


Not by the Exception 
of all Trees. 


The five Things ob- 
ſervable in Exceptions. 


= 1 | "; r 
—— 
© 


Exception. 
An Exception excepts clearly, but a Saving doth A 
not. Carter 99. 
Other than, will make an Exception, as in the B 
Statute of Fines. 4 H. 7. Did. | 
An Exception mult be of a Thing which is ſe- C 
verable from, and not inſeparably incident to, the 


Grant. Dyer 59. 4. 


The Thing excepted muſt be a particular, not a D 
general Thing ; and not of a r Thing out 
of a particular Thing, or of a Part of a Certainty. 
Moor, Caſe 1236. Dyer 10g. | 

Chete an Exception goeth to the whole Thing E 
granted or demiſed, the Exception is void. Co. 
Eliz. 6. pl. 2. oo | 

An Exception out of an Exception, or a Saving F 
out of a Saving, makes the Thing as if it never 
had been excepted. vo. El. 372. pl. 19. | 

Leflee for Life makes a Leaſe for Years, except- G 
ing the Wood, Underwood and Trees ; this 1s a 
good Exception, altho* he hath not any Intereſt in 
them but as Leſſee, becauſe he is chargeable in 
Waſte ; but if Leſſee for Years aſſigns over with 
ſuch an Exception, it is a void Exception. Cro. Fac. 
296. pl. 2. See 5 Rep. 12. b. 3 Cro. 18. 

A Leaſe for Years is made of a Part excepting H 
the Woods and Underwoods, and Herons make 
Neſts in Trees; the Herons belong to the Leſſor and 
not to the Leſſee. 14 H. 8. Fol. 1, 2. 

At Woods, whereof a Precipe lies by the Name J 
of So many Acres of Wood, are Parcel of a Manor, 
and a Leaſe is made of the Manor, excepting the 
2 By this the Soil is excepted. 5 Rep. 11. 
Poph. 146. 

But if I except all my Trees growing in my K 
Manor, there the Soil itſelf is not excepted. 11 
Rep. 49. 

Thile five Things following are obſervable in L 


the Exceptions before-mentioned of Trees, 
. . 


1ſt, They remain Parcel of the Inheritance, altho* they are ex- NM 


cepted. 11 Rep. 48, 50. 5 Rep. 11. 
24ly, That the Soil itſelf is not excepted ; but ſufficient Nutriment N 


for the Trees. 


34ly, That the Leſſee ſhall have the Paſture growing under the O 


recs. 


4thly, The Leſſor ſhall have all the Benefit of the Trees. 11 Rep. P 


50. 4. 
Itchly, He ſhall have the Fruit and Maſt of the Trees. 11 Rep. 50. Q 


3 


No 


Extommengement. 761 


A No Man can except that to himſelf, which be- Cannot except what 


longs to another by Law. 5 Rep. 12. . 6 
B G@Ahat ſhall be ar. Exception out of an Exception. 3 Salk. 156. 
C Exteption to a Leaſe where it amounts to aReſervation. Carthew 


232. 


Extommengement. 


Abatement. 
S6 Trial. 


D Fcommengement is where a Man is ex⸗ F | 
communicated in the Spiritual Court, n.. 
and then he is diſabled to ſue any Aﬀton 
at Law until he be ablolved; and the 

Biſhop mult certify the Excommunication into Chancerp ; where- 
upon goes a Writ De Excommunicato Capiendo returnable in the 
King's Bench. | 


E If ina Writ De Excommmicato Capiendo, the The Party excommu- 
Party excommunicated hath not a ſufficient Addi- nia diinne his 


tion, according to x H. 5. cap. 5. he ſhall not in- 1, f. cap. 5. 
eur the Penalties of the Act of 5 Elix. cap. 23. 5 Eliz, cap. 23. 


Execution, 


—ͤ—ũ— m — 9 - . 


Audita Querela. Judgment. 
Baron and eme. Partners. 
See < Ca. Da. Pꝛiſon and Pꝛiſoner. 
Elegit. [Sci. Facias. 
FJieti Fatias . 


kecution is where Judgment is recoꝛded in A 
any Aſtion, Real oz Perſonal, as the 
Caſe is; and when any TUrit is awarded 
to give Seiſin, oz fo2 the levying of his Debts oz Damages, this 
is called a UWIrit of Execution; and when he hath Seiſin of the 
Lands, oz is paid his Debt oz Damages, oꝛ hath the Body of the 
Defendant awarded to Pꝛiſon, then this is an Execution executed. 


= the Record of a By Glyn Chief Juſtice, Trin. 1660. If the Re- B 
Judgment in . eg cord of a Judgment given in the Common Pleas be 
Party cannor}raks; ot removed into this Court, the Party cannot take 
— without a S out Execution upon the Judgment without a Scire 

15 Facias quare Executionem habere non debeat. For 
the Party againſt whom the Judgment was had, may have Matter to 
ſhew why Fxecurion ſhould not be had. 

Wheee 4 Writ nidy be Dne may have a Writ de executione Fudiciz out C 
out of Chancery ro'exe- Of the Laney to execute a Judgment in an In- 
cute a judgment in an ferior Court where it was given, altho* a Writ of 
W ROW: Error be brought to remove the Record, and re- 
verſe the Judgment, if he that brings the Writ of Error do not take 
Care to have the Record tranſcribed, and the Writ of Error returned 
up in due Time. Mich. 22 Car. B. R. Becauſe in ſuch Caſe the Court 
will hinder the Writ of Error, which was brought only for Delay. 

Tf Execution be not taken out within a Year and D 

Judgment muſt be re- — ; 
vived by Sci. Fa. if Exe- à Day, after Judgment is given in a Cauſe, where 
gutem he not taken out there is no Fault in the Defendant ; as for Inſtance, 
— a Year and 2 vhere there is no Injunction or Writ of Error, &c. 

to prevent it, there muſt be a Sci. Fa. taken out to 
revive the Judgment; and Execution cannot be taken out before ſuch a 
Sci. Fa. is taken forth, and Judgment thereupon obtained. Mich. 22 
Car. B. R. And this Sci. Fa. may within that Time be taken out of 


courſe without moving the Court ; but if Execution be not taken out 
3 in 


An Execution execu- 
ted, what it 1s. 


Execution. 


in ten Vears after or longer, then a Sci. Fa. cannot be taken out to re- 
vive ſuch a Judgment without moving the Court, or at the Side Bar; 
but upon Motion the Court will grant it. N a Wh: 
A It one committed to the Marſbalſea for divers \ AMancomminged = 
Miſdemeanors, is taken in Execution, he ſhall not zen in Execution, ſhall 
be ſet at large. Raym. _ HE not be diſcharged. : 
B Alfo where a Man is in Priſon for Criminal Mat- A Mar Mutters nor 
ters, he is not chargeable with a Civil A&ion with- chargeable with an Ac- 
out Leave of the Court. ide. 3 Leave of 
C But if he happen to be charged, he ſhall not be But ir he be charged, 
diſcharged : Fieri non debuit, ſed fatlum valet, Ibid. he ſhall not be diſ- 
D The Court cannot divide an Execution which is . 


entire. Mich. 24 Car. B. R. For this would be to 4 
divide the Judgment upon which it is grounded; 

for the Execution is grounded on the Judgment. 

E It the Record (upon a Writ of Error returnable If the Record upon a 
in the Exchequer-Chamber) is brought to reverſe Writ of Erwor be nor 
a Judgment in this Court, and be not upon Rules that hath the Judgment 


_ certified in due Time; ſo likewiſe upon a may take out Execution. 
rit of Error returnable into this Court out of the 
Court of Common Pleas, then the Clerk of the Errors will nolle proſe- 
qui the Writs, and he that hath the Judgment, may take out Execution 
of courſe. Mich. 1649. B. S. For it thall be intended that the Writ 
of Error is merely brought for Delay, becauſe the Party doth not pro- 
ſecute it, and it ſhall be all one as if it had not been brought ; for to 
proſecute faintly, and not to effect, is counted in Law no Proſecution. 
F After a Judgment is ſigned, there may be Exe- 
cution taken immediately upon it ; and it is not — Tus — ny 
neceſlary that the Plaintiff ſhould forbear to take and before it be — 
out his Execution until the Judgment be entered. 
Mich. 1649. For it is a perfect Judgment of the Court before it is en- 
ter'd ; for the Entry of it is the Act of the Clerk, and not of the Court; 
and it may be he may be dilatory in entering of it, to the Prejudice 
of the Plaintiff. 
G Ak Judgment be affirmed upon a Writ of Error If Judgment be affirm- 
in the Exchequer-Chamber, no Execution ſhall go LA a 
againſt the Bail in the original Action for the Coſts no Execution againſt the 
taxed occaſione dilationis executionis. Per Magiſtrum = for Cotts taxed for 
Liveſay & alios, ec. Paſch. 21 Car. 2. . 

Ik one have a Judgment given for him, and he judgment and Debt 
doth afterwards bring an Action of Debt upon this Þroughr upon ir, bur no 


Judgment, but doth not give any Declaration unto Prien deliver, 
the Defendant; the Plaintiff — at any Time with- Ie be taken Gur within 
in the Space of one Year next after the Judgment Lear. 

given for him, take out Executing upon his Judgment. 1652. B. S. 
For the bringing of an Action of Debt doth not take away his Judg- 
ment; and his not proſecuting of his Action of Debt, doth preſume he 


will wave that Action, and reſort to his Execution upon the Judgment; 


unn 


764 Erectifion, 
bur if he give à Declaration, it is otherwiſe, for then he fhews that 
he intends to proceed upon his Action of Debt; and both Ways he 
may not proceed. th 4 b 16 Not 5 | th 8 "1 2 A 
I. . Mhat Executions were at the mon Law, 
LAY nd omg or — and Wat by the Statute. 3 Rep: 1 1, 12, 73, Ge. 
what by the Statute. 0 
No Execution to be here there is an Execution ot Extent againſt B 
on Goods upon leaſed the Goods of Tenant for Life, Tenant fot Years, 
Land Net Ha., at Will, or otherwiſe, the Plaintiff in the Action 
8 nn. ſhalt before the Removal of theGoods by ſuth Exe- 
y cution or Extemt, pay to the Landlord or His Bailiff 
o much Rent as ſhall be due to him for the Rent of the Land, cc. 
provided the Arrears do nqt amount unto above à Year's Rent; but if 
it be more, then the Plaintiff paying the Land lord or his Bailiff! ohe 
Year's Rent, may proceed to execute his Execution, and the Sheriff is 
to levy and pay to the Plaintiff, as well the Money paid for Rent as 
the Execution-Money. See in Title Rents the Clauſe at large. 
Eaceutions well ee. Exxtutions are well executed, tho? they ate not C 
cuted, tho not returned. returned. 4 REP⁰. 67. 2. See poſtea. Sp ig 
What Executions are It was faid that there is a Difference between a D 
well executed without Liberate and a Cu. Sa. and a Fi. Fa. for the Cu. Sa. 
being returned, and and Fi. Ea. are conditional, iti quod habeas corpits, 
ho c. and ita giivd habeas deridyios; & te. but there is 
no ſuch Clauſe iti a Liberate; and therefore if it be not returned, the 
mare done by Virtue thereof, is well enough. 1 Leon. Caſe 358. 
ol; 380, 


z 


8, * 


8 An 282 may iſſue forth out of this Court, E 
ere Executionmay notwithſtanding a Writ of Error brought, return- 
be ſued but altho? a Wri = N n 

oY be allowed. able in the Exche er-Chamber, to reverſe the 

| Judgment given here, if Bail (where Bail is re- 

_— be not put in, or a Superſededs be not obtained, or if the Tran- 
cript of the Record be not certified and returned. 

This Court makes Exb- I a Judgment given in another Court be aftirm- F 1 
cution where any Judg- ed or reverſed for Error in the os Bench, the _ 
ment is reverſed or af. Party ſhall have Execution in the King's Bench; 3 


firmed. becauſe the Proceedings in the Court below are en- 1 
| ter'd upon Record in the King's Bench: Nay, if it 7 
Where there may be be a Judgment in Debt of Covenant in the Com- = 


an Outlawry after Judg- mon Pleas, affirmed in the King's Bench upon a 

mentin theKing'sBench. Writ of Error, the Plaintiff may outlaw the De- 

fendant in the King's Bench upon this Judgment 

affirmed, in the fame Manner as he could have 

Rs. done in the Common Pleas, whilſt the Judgment 

When taken upon an remained there. And if he be taken upon an Ex 

Ex poſt. Ca. ſhall be in poſt Ca. he ſhall be in Execution preſently upon 

Execution. the Arreſt, altho' his Body was never brought up, 
and committed in Execution. 5 Rep. 88. 5. 


All 


A All Judgments muſt be executed in their peculiar 
Juriſdictions, and cannot be removed from thence 
to be executed: hy the ſuperior Courts. Co. Car. 34. 
af 10113921 ON ö ie , n ee, 
B The Court will not deliver one out of Priſon 
upon an Affidavit, that he lies there in Execution; but 
ſede the Execution, if the Courts think fit to grant 
it: Becauſe he lies in no By the King's Weit, 
and muſt be delivered by an A 
ture, via another Writ 2 
C F a Man is in Excention and the Gaoter ſuffers 
hirn to eſcape; lie is not diſcharged of the Execu- 
tio, dit may he recaken But if the Plaintiff per- 
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D A Pꝛitoner in Execution eſcapes, he may be re- 
taken ih Execution; for the Defendant ſhall never 
take Advantage of his own Wrong by his Eſcape. 
E A new Trial was ordered non Payment of 
Coſts, and judgment was ordered to ſtand for Se- 
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Cauſe was tried again, and a Verdict obtained for 


firſt Verdict and Judgment, and levied the Money; 
on Motion ſet it aſide: Becauſe the Plaintiff ought 


Verdict; and Judgment could not be ſigned there- 
upon till the following Term after the Verdict. 
F It a Writ of Error be brought in the Exche- 
uer-Chamber to reverſe a Judgment given in this 
Court, and the Judgment is affirmed there; yet 


the Party muſt have a Writ of Superſedeas to {uper- 


mits him to eſcape, he cannot take him again. Lut w. 


curity: And afterwards, the Sitting after rs the 


not to ſue out his Execution, but upon the laſt x 


- Alt] s muſt 
de exe in their pe- 
liar Juriſdictions 


A Priſoner in Execus 
tion cannot be delivered 


out upon a Rule of 


Court; but it miſt be 
by the King's Writ. 


of as high a Na. 
| The 1 be- 


tween the Priſon-Keep- 
er's diſcharging of a Pri- 
ſoner, and thePlaintiff's 


A Priſoner in Execu- 
tion who eſcapes may be 


taken in Execution a- 
Zain, and why. | 


A new Trial upon Pay- 


ment of Coſts, and udg- 


ment to ſtand for cu- 


rity. 


the ſame Damages as the firſt Verdict was: Afterwards, in the Vaca- 
tion, the Attorhey for the Plaintiff ſues out an Execution upon the 


but the Court up- 


Upon which Verdict 
xecution to be ſued 
our, and when, | 


The Exchequer cannot 
make out Execution, bur 
this Court. 


G 


that Court cannot make out Execution upon the Judgment affirmed : 
But the Record muſt he tratiſmitted back to this Coutt, and enter'd in 
the Office, and then Execution to be thereupon ſued out; for Execu- 
tion muſt be done in this Court where the Judgment was given. - 
Ik an Execution be returned, executed and filed, the Party can 
never have another Execution upon that Judgment upon which the 
Execution was grounded: For there can be but one Execution execu- 
ted with Satisfaction upon one Judgment; for the returning and filing 
of it makes it to be an Execution executed : But before it was returned 


and filed, it was but an Execution executory, or in Fieri; and therefore 


cannot be intended to have been any Satisfaction made to the Plain- 

tiff by Virtue thereof : But if it be not returned and filed, he may 

have another Execution. By Virtue of the Statute of ; 

21 Fac. cap. 24. Where a Man dies in Execution, 

the Plaintiff may have an Elegir againſt his Lands. 
5 | 


21 Jae, cap, 24. 


Where 


768 Exocution. 
Where the Entty of here two Obligors in a Bond are ſued by ſe- A 
all. Ve executi9 veral Precipes, the Entry is, Quad unica tantum fiat 
- e gxecutio;\ that is, with Satisfaction: For the Plain- 
tiff may have both their Bodies in Execution. 5 Rep. 
n BENT W. B75 ©70 d 1901155 107 Him noo) 285 
Where Part is levied here Part is levied upon Goods upon an Ele- B 
on, Goods upon, 2 git, another Elegit may be ſued out pro Ræſidus: 
andtir pro Reſiduo, ' Becauſe tlie Statute that gives the Elegit, intended 
to give a Remedy for the Debt, until it was levied; 
and the levying of Goods only for Parcel upon an Elegit, is no Impe- 
diment; but he ſhall have another Elegit, and take the Lands for the 
Where the Plaintiff Reſidue: But when an, Hlegit is ſued out, and the 
ſhall not have a ſecond Lands taken, and the Writ is returned and filed, 
E N be ſhall not have any farther Execution. Hob. 58. 
How a Term ſhall be A Term for Years was found upon an Elægit, and C 
_— in —— _—_ the Commencement of the Term was miſtaken, and 
l.. and the Sheriff ſold it, and the Sale adjudged void; and 
the Court faid, That * 3 a 2 * 
a Sale upon a Ei. Fa. and upon an Flegit; for the Elegit is, Quod per 
Sacramentum, Gc. they „& the 83 and extend mL, 
therefore without an Inquiſition he cannot ſell; ſo that if the Inquiſi- 
tion finds one Thing, and he ſells another, the Sale is void; becauſe 
if it had been found that he was poſſeſſed of ſuch Lands for a Term of 
Years yet to come, which they apprized at ſo much, it had been good: 
So alſo upon a Sale upon a Fi. Fa. Cro. El. 584. pl. 13. 

Two bound in a Bond, Ik two were bound jointly and ſeverally; they D 
and ſeveral Judgments may be ſued ſeverally, and ſeveral Judgments agai 
againg: them; an Elie them; an Elegit is ſued out againſt one, and exe- 
againſt one, and a Ca. $a, cuted and returned, and a Ca. Sa. againſt the other, 
1 but it 8 brings 1 Audita Querela; and it well lies. 

. ro. Fac. 338. BET | | 
How far Goods are * far Goods Are bound by Delivery of the E 


bound by the Delivery Writ to the Sheriff, by the Statute of Frauds and 
of the Writ to 


Sheriff. = Perjuries. 29 Car. 2. cap. 3. See 3 Lev. 69, 70. 
29 Car. 2. cap. 3. 


Huſband and Wife in 
Execution for the Debt 
of the Wife, ſhe ſhall 
be diſcharged, and why. 


Dusband and Wife taken in Execution for the F 
Debt of the Wife, the Wife ſhall be diſcharged, 
the Huſband being in Execution : For the Huſband 


being in Execution, the Wife ſhall not be ſo alſo. 
Note, Becauſe the Wife hath nothing to fatisfy 
the Execution with. I Lev. 51. 
Where Executions are The Execution of a Liberate is good, without G 
well executed. being returned. 4 Rep. 67. a. And ſo in all Caſes 
where no Inqueſt is to be taken, but only Lands 
delivered and ſold, or Seiſin had, which are only Matters of Fact. ron 
8 The Conuzor of a Statute cannot enter when 
3 . 5 the Statute is ſatisfied, but is put to his Sci. Fa. H 
nave 8 &i. Fa. But in Caſe of an Elegit the Party may enter, be- 
cauſe it is certain how much is to be levied: But us 
3 the 


erraten 767 
the other it is not; becauſe Damages and Expences, which 4 


uncertain, are to be levied:' 4 Ney. 67 Bit 5 N * eu 8 7 
be executed upon a Priſoner for A Priſoner 0 at | 


A A Ca. Sa. ma ay 
Suſpicion of Felony at the King's Suit, afid altho* tharged in Excourion. 
he be arraigned d and convicted, and diſcharged of 300] +; 
the Felony, yet the Sheriff may keep kim; 1 if 1979 u: 


he lets him go, it is an Eſcape, 


B Lands are bound from the Day of the Judg- Ra, -- age AY 


ment. Cro. Car. 149. ment. 


C an. Fac. may be executed after Death of the 5 

Party againſt whom it is iſued, Comberh, 33. 144. 1 
292. hr W O.4 

2 n a Ei. Fac. againſt one Copertner, tlie Sheriff Againſt one Partner. 
may take the Goods of both, and the Vendee ſhall 
have a Moiety in Common. pid. 217. dne "I 

E On a Ei. Fac. againſt an Adminiſtrator, the She- 5 On an Admini- 
riff may ſell an Eſtate per auter vie. Ibid. 291, * 

F 4 Fi. Fac. can't be continued on the Roll after Continuance of an 
the Year, without a new Writ. Bid. 346. I 

G On a Hi.. Fac. where the Party has two Gowns; Of Apparel. 
Ge. the Sheriff may take one of them. Bid. 56. 

H ' Tf two Fi. Fac's are delivered to the Sheri Two 'Executions the 
the ſame Day, he might- formerly prefer which he Lane _ 
pleaſed. Ibid. 428, 452. 

I hen the Sderiff hath executed a E. Fac. on When the Sherlff may 
Receipt of a Prerogative Writ or better Information, 3 
he = return nulla bona. Ibid. 452. | 
The King's Bench may in all Caſes grant the _ King's Bench, what 
ſame Execution as the Court below might. Ibid. — they may 
213. 

L There ſeveral Damages are againſt ſeveral Per- Execution to be ſe- 
ſons, the Judgment and Execution are to be ſeve- Y=- 
ral. Ibid. 352, 53. 

M Execution once begun ſhall proceed if there be Execution once begun; 
no Irregularity, and where the Party brings an Au- the e to progeed; 
dita Querela on a Deed, which is confeffed, and a 

Su herſedeas is awarded; this ſhall not prevent the 
Sale of the Goods by the Sheriff. Liu. 388, 389. 

N Ik a Goaler retakes one in Execution after a vo- Voluntary Eſcay 
luntary Eſcape, the Plaintiff ſhall have him i in Exe- * 

cution again if he will. Bid. 429, 452. | | 
O TWihere one is taken on a Capias utlagatum after On a Capias utlogatur 
Judgment after the Year. Quere, if he ſhall be in | 
Execution for the Plaintiff without Prayer, bid. 
373. 

55 mo 1 lies on a Judoment in Eject- & ire facias. 

ment after the Lear without . Lid. A 
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Execution againft the 
Marſhal. Fr.! 4 


Quer „ 


11 vir) 


When the Doors tobe 
broken open. 


Sheriff's Payndage. | 


To be executed after 
the Defendant's Death. 


When a Priſoner to 
be charg'd in Execution. 


Teſte of the Execution. 


When without a Scire 


Facias. 


Execution ſet aſide. 


Two Writs coming 
the ſame Day. 


Where the Defendant 
to have Treſpaſs. 


When the Goods are 
bound. 


When Execution ſtaid. 


Executor. 
Where to be return'd. 
Two Executions the 


Cime Day. 


Four Plaintiff's in Er- 
ror, and one dies. 


Vis 48 $ x 344 * AT 
a 
th e , 7 , ; * 


On + Fd inſt the Marſtall or B. R. A 


The: Sheriff may break. open inner Doors (the B. 
outer Door being open) though the Party be fick., 
F 

The Sheriff ſhall have Poundage for Executians (; 


within Corporations, if on foreign Judgments,  15;d. 
217. | 8 


The Practice of Attornies in not awarding Ele- D 
gits on the Roll. Ibid. 232. r 3 

An Execution ſued before the Defendant's Death ꝑ. 
may be executed after, without a Scire Facias. Mod. 
Caſes in Law and Equity, 225. ns 

A Piiſoner is to be charged in Execution with- F 
in two Terms after Judgment obtained. Bid. 227, 
236. ä | 

Tf judgment be ſigned after the Term, yet it 
Wt. = firſt Day of that Term, pre? as to G 
Purchaſors, and the Execution ought to be teſted 
en, Vid. 310. 225. 189. | 

Erroz by 


two, and one dies, pending the Writ, H 
Execution may be without Scire Facias. Vid. 108, 
225, vi 

Execution of Goods, ſet aſide, the original Fi. x 
Fa. being to a wrong County. 1b:d. 225. 

Where two Writs of Execution are delivered K 
to the Sheriff on the fame Day, he muſt execute * 
that which was firſt delivered. Carthew 419. 

Tahere Goods were taken in Execution, and L 
fold, and afterwards the Judgment was reverſed, 
the Defendant may have Treſpaſs if the Money is 
not brought into Court. 3 Salk. 214. 

The Goods are bound from the Delivery of the M 
Writ to the Sheriff, Bid. 159. | 

Where it may be ſtayed upon a Motion, where N 
not. Ibid. 214. | 

Df Executions in general. Lid. 286. O 

Execution on a Hi. Fa. in the Life of the Teſta- P 
tor, gives a Right to the Executor. Bid. 12. | 

Where it is neceſſary to return a Fi. Fa. and Q 
where not. Vid. 318. 

Two Fieri Facias's delivered the ſame Day to R 
the Sheriff, who executes the laſt firſt, the Execu- 
tion is good, but the Sheriff is liable to the Plain- 


tiff in the firſt. Bid. 320. 


Judgment in Treſpaſs againſt four, who bring $ 
Error, and one dies, the Plaintiff can't ſue Execu- 
I | tion 


the Profits of the Office may be ſeque- , 
"i ſtred. -Comberb. 29. FF 
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Execution. 769 
tion without ſuggeſting the Death upon Record, but he need not ſue a 
Scire Fa. Salk. 319. | | 
A There upon Death of the Party a Sci. Fa. Lire facias, 
is neceſſary, or not. 1bid. 319. — 
B Note, a Ei. Fa. abates not by the Plaintiffs The like. 
Death. Ibid. 322. | 
C @Q@here Execution is ſtayed by Injun&ion till The like. 
after the Year, Plaintiff muſt ſue a Sci. Fa. Ibid, 
D A Defendant taken on a Cap. Utlagat' after „ Execution without 
Judgment after the Year, is in Execution at the Par- — 
ties Suit without Prayer. Lid. 319. | 
E On a 12 of B. R. in Ireland, affirmed , 2 a Judgment in 
here, Coſts muſt be levied by Writ out of B. K. 
there. Vid. 321. PR 
F That is a Diſturbance of Execution on an Hab' Habere faclas. 
2c poſſeſſionem. Ibid. | | | 
G A CIrit of Error is a Ar to Execution, . 5. of Error a Su- 
not begun to be executed, as ſoon as allowed, and — 
without Notice. Ibid. | 
H The Sheriff that begun the Execution ſhall end 3 old Sheriff to end 
it, tho* his Office expires. Salk. 32. 2 
And a Seizure of Goods by the Sheriff in Exe- Where the Perſon of 
cution, diveſts the Defendant's Property and diſ- — Defendant diſchar- 
charges his Perſon. hid. | _— 
K The Biſhop's Power to compel a Sequeſtration Sequeſtration. 
on a Return of Clericum beneficiatus, - 6 »- Salk. 
320, 321. | 9 1 
L To what Executions the Statute of 29 Elz. 29 El. 
cap. 4. extends, and what not. Salk. 321. 7 
M Note, an Execution may go on Affirmance of Levari, Fi. Fa, or 
Convictions, either by Levari Fa. Fi. Fa. or Ca. © 5. where. 
Sa. Salk. 369, 379. . 
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What an Executor is. 


Executor is a collective 
Word. 


An Executor may re- 
cover a Duty due to the 
Teſtator, though he be 
not named in the Crea- 
tion of it. 


May be charged upon 
acollateralPromiſe made 
by the Teſtator, if bro- 
ken in his Life-time, 

— otherwiſe not. 


— 
4 2 


An Executor, tho' not 
named, is bound by his 
Teſtator's Covenant; 
otherwiſe of an Heir. 


Allets. 1 
Ca. Da. 
Debet c Detinet. 


againſt every Debtoꝛ of 
ſhall be liable to pay the Teſtatoz's Debts to the Qalue of them. 


the firſt Teſtator's Goods, and is as it were his Executor for ſuch Goods 
as remain unadminiſtred by the firſt Executo. 


Executoz. 


Devaſtavit. 
Infant, 
Judgment. 
Plene Adminiſtravit. 


- 
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Fecuto2 is where a Man makes his Till, A 
and therein names the Perſon who ſhall 
execute it: Then he who is ſo named is 
his Executoꝛ, and ſhall have an Ackion 
his Teſtatoꝛ; and if he hath Allets, he 


FT: 
wy, 
3 

* 
2 

_—_— 


The Word Executor is a Word collective, and B 
doth comprehend in it the Executor of an Execu- 
tor. Hill. 23 Car. B. R. For he is accountable for 


which 3 6 


An Executor may recover a Du Ko 
xecutor was . 


due to the Teſtator, although the 


not named in the Creation of that Duty. Trin. 8 
22 Car. B. R. For he repreſents the very Perſon 5 2 
of the Teſtator, and the Teſtator's Eſtate belongs 6 
to him. 31 
An Executor may be charged upon a collateral D BY 
Promiſe made unto the Party by the Teſtator, if = 
the Promiſe was broken in the Life-time of the ins 
Teſtator, elſe not. Mich. 1649. B. & and 16 April, 3 
1650. B. S. For by the Breach of the Promiſe 7 
there accrued a Duty to him to whom the Promiſe x3 


was made from the Teſtator, but before it is bro- 


ken it is no Duty. 

An Executor ſhall be bound by his Teſtator's E nn 
Covenant, although he is not named therein ; but = 
an Heir ſhall not be bound, unleſs he be particu- > 
larly named. Dyer 14, 905. : 
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A @lhere one pretending to be Executor, which is 
A_ in the Spiritual Court by another Exe- 
cutor, who ſets up another Will, an Injunction was 


granted to the Debtors to the Teſtator's Eſtate, not 


to pay any Money till the Title to the Executorſhip 
was ſettled in the Spiritual Court. Chanc. Rep. 75. 

B A Man attainted of F elony cannot make Execu- 
tors; for he hath forfeited all that he had, and 
hath nothing to diſpoſe of. S2e 4 Leon. 326. But 
a Perſon outlawed may. Cro. El. 577. pl. 2. 

C @Ulthere many Executors are made, and ſome 
refuſe, and others prove the Will; thoſe which 
have refuſed may afterwards adminiſter, nothwith- 
ſtanding their Refuſal before the Ordinary. But if 
they do all refuſe before the Ordinary, and he com- 
mits Adminiſtration to another, the 
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Where two Wills are 

ſet up, and are contro- 

verted in the Spiritual 

Court, an In junction was 
granted guonuſque. 


A Perſon attainted of 
Felony cannot make Ex- 
ecutors, and why; but a 
Perſon outlawed may. 


Some Executors re- 
e, and others prove 
the Will; the Refuſers 
may adminiſter ; but if 
all refuſe, they cannot. 


cannot afterwards adminiſter, 


becauſe the Executor dies inteſtate. 9 Rep. 36. b. 37.4. Moor, Caſe 


26. | | 
D g A. makes his Will, and makes three Executors, 


who renounce the Executorſhip under their Hands, 
and pray the Ordinary to grant Adminiſtration to 


An Executor cannot 
meddle after all have re- 
nounced, 


a a Kinſman of the Teſtator, which is done; afterwards one of the Exe- 
cutors grants away a Term of the Teſtator's, and upon an Ejectment 
brought upon it, it was adjudged, that the Renunciation had diſable 


him to do it. 1 Leon. 135. Caſe 185. See Co. El. 92. pl. 21. 


E Executoꝛs cannot refuſe for a Time, but for 
ever; but they may pray Time to adviſe upon it, 
which muſt be granted; and then the Ordinary is 


to grant Letters ad colligendum, not Adminiſtration. 


Cro. Eliz. 92. pl. 21. | 
F The Executors who prove the Will ought in 


every Action to be brought as Executors, to name 


thoſe who refuſe, and they may releaſe. 9 Rep. 
. | 
G * The King's Courts have always allowed the Pro- 
bate of any one of the Executors to enable them 
all to bring Actions. 9 Rep. 38. 2. 3 
H Lands are deviſed for Payment of Debts; Goods 
in the Hands of an Executor ſhall not be liable. 
Bid. 203. But otherwiſe in Caſe of an Adminiſtra- 
tor. In what Manner they ſhall be paid, Chanc. 
Keds 32. .vce Tithe SHER... - -. F 
Where a Man deviſes Lands to his Executors for 
the Payment of his Debts, and ſome of them will 
not meddle in the Matter: In that Caſe, he or 
they of the Executors that will ſell, may ſell, tho 
the others refuſe to join in it. 21 H. 8. cap. 4. Co. 
Lite. 113. 4. See Title Authozity, © 


9 H 


, 
* 


Howan Executor's Re- 
fuſal muſt be. 


Letters ad colligendum. 


The Refuſers muſt 
I — in Actions 
rought, and may re- 
= . * 


ws % 


If only one proves the 
Will, all may ſue. 


Where Lands are de- | 
viſed for the Payment of 
Debts 57% 


. * 


One Deviſee may ſe'} 


where the others refuſe. 


21 N. 8. cap. 4. | 


It 


| Where Lands are de- Ik a Man deviſes Lands to his Executors to ſell, A 

Tit de be fold, i an and dies, the Executors have here an Intereſt, and 
may ſell Part at one Time, and Part at another. 
Co. Litt. 13. 4. See Cro. Car. 382. pl. 10. 

A Deviſe to two Exxe- (UUhere a Man deviſes Lands to his Executors to B 
curors, and one dies, the be ſold, and makes two Executors, and one dies, 
„ the Survivor may ſell; for as the Eſtate ſo the 

Difference between a Truſt ſhall ſurvive; and there is a Diverſity be- 
naked Truſt and a Truſt tween a naked Truſt, and a Truſt coupled with an 
coupled with an Intereſt. Intereſt. Co. Litr. 113. 2. But if the Deviſe had 
been, that his Executors ſhall ſell, and one dies, the other cannot ſell ; 
for it being but a bare Authority, and not an Intereſt, cannot ſurvive. 
Ch. Litt. 112. „ 113. 5 * 6 va , . 

f 0 te the Difference between thele two 
N Caſes; in the firſt it is to his Executors to ſell, or - 
8 to be ſold, which is an Intereſt; and in the other, 
that they ſhall ſell, which is but a bare Authority only. 

The Grantee that be Although where Executors have no Intereſt but D 
in by the Deviſor. a bare Authority, yet their Sale amounts to an 

Alienation to veſt the Land in the Grantee, and 

3 he ſhall be in by the Deviſor. Co. Litt. 113. a. 

Note, My Lord Cole in his 1 Inſt. Fol. 113. a. give this Advice to E 
ſuch as make ſuch Deviſes by Will, viz. to make it as certain as they 
can. As that the Sale be made by his Executors, or the Survivors or 
Survivor of them, or by ſuch or ſo many of them as take upon them * 
the Probate of his Will: And it is better to give them an Authority W 1 
than an Eſtate, unleſs his Meaning be, that they ſhall take the Profits ay 
of the Land in the mean Time; and then it is neceſſary that he devi- { 
ſeth that the mean Profits till the Sale fhall be Aſſets in their Hands; 1 
for otherwiſe they ſhall not be ſo. Co. Litr. 113. a. See Cro. Car. 382. 4 ; 
pl. 10. See Title Authozity. Y . 

A Device of Lands ts here a Man wills that his Land ſhall be fold, F . 
be ſold for Payment of and that the Money coming thereof ſhall be diſ- 
Debrs, and ſays not by poſed 1 for the Payment of his Debts, the Execu- 8 


whom; the Executors 


ſhall then ſell. tors ſhall ſell the Land, for to them it belongs to 1 

pay Debts. 2 Leon. Caſe 276. Gen . 
Vengees of Land de- A Man deviſes Lands to his Executors for the G = 
Bite for Payment of Payment of his Debts. The Payment of the Mo- 6-1 
ſee the Debts paid. ney to the Vendors, being Deviſees and Executors, = 


is a ſufficient Diſcharge to the Vendee, altho* the 
Vendors do not lay out the Money upon Payment of the Debts; for H 
they only are anſwerable to the Deviſor's Creditors. = 
The Executors refuſe 7 Whete Lands are deviſed to Executors, though = Þ# 
to be Executors, yet they refuſe. to be Executors, yet this ſhall not hin- = 
they man anne Lands de- ger the 1 to take by the Deviſe as to the Inheri- = 
tance, Poph, 8. F F 
3 here an Executor is ſued, if he plead that ] 1 

plead, another Executor there is another Executor not named, he ought to 


not named. ſay that he hath adminiſtred. 1 Lev. 161. But 
7M 3 where 


Executoꝛ. 
vhlere an Executor ſues, the Defendant may plead 
ſo, without ſhewing that the other had adminiſtred, 


ſue, all muſt be 
againſt ſuch only who adminiſter. 

Ik a Sci. Fa. be brought againſt an Executor to 
ſhew Cauſe why he ſhould not pay a Debt unto 
the Plaintiff recovered againſt the Teſtator; the 
Executor cannot plead fully adminiſtred, but he 
muſt plead, That no Goods of the Teſtator are 
come to his Hands, whereby he might diſcharge 


the Debt. Cro. Eliz. 575. and Mich. 22 Car. B. R. 


A 


tor's ſhall afterwards come to his Hands. 


he pleads Plene Adminiſtravit to all at the fame 
time, and that he hath not Aſſets, præter to pay one 
or two; and now he moved for Relief. 


pleaded ſpecially to one Creditor, ſhewing 
elſe to have paid him, and 

In what Cafes, and how judgment ſhall be 
pleaded by Executors, and the Pleas and Replica- 
tions good. 8 Rep. 132, 133. How to plead Bonds, 


C 


9 Rep. 109. 4. See Show. Rep. 2 

D Debt againſt an — Fir ads a Statute, 
and Judgment not ſatisfied. The Plaintiff replies, 
and ſays, That there was a Defeazance to the Sta- 
tute, and that it was not forfeited, and that the 
Defendant had ſufficient to fatisfy all : And upon a 
Demurrer adjudged, That if it had been a Statute 
on for the Performance of Covenants, which 
ou ps may never be broken, it ſhall be no Plea. 

ut where it is for Payment of Money at a certain 
Day, and is allowable before Debts upon Bond, it 
is a good Plea. Cro. Car. 362. pl. 4. 363. 

E Note, Exception was taken to the pleading of 
the Statute, it not being ſaid, Per ſcriptum ſuum ob- 
ligatorium, nor, ſecundum formam Statuti, &c. and 
held to be naught. Cro. Car. 363, 209. 

F The Executor pleads, That the Teſtator was 
bound in a Recognizance of fo much Money, and 
that he had not Aſſets ultra. It is a good Replica- 


for he cannot tell whether he hath adminiſtred or no. I I 
See 9 Rep. 37.b. Per Kelynge, 1 Leb. 865. pl. 10. Where Executors 
named; but an Action againſt them may be brought 
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Otherwiſe where an 
Executor ſues. 


1 Lev. 161. 


What an Executor 
mult plead, if a Sci. Fa. 
be brought againſt him 
ro ſhew Cauſe why he 
ſhould not pay a Debt 
recovered by the Plain- 
tiff againſt the Teſtator. 


For he may have fully adminiſtred, and yet be liable in Law to pay 
the Debt demanded upon the Sci. Fa. viz. When Goods of the Teſta- 


B An Executor was ſued by ſeveral Creditors, and What an Executor 


muſt do, when ſued by 
ſeveral Creditors. 


Cruria. We cannot give it, 
for he hath made himſelf liable to all the Debts : But he ſhould have 
what Aſſets he had; or 
pleaded fully adminiſtred. 


How Executors ſhall 
plead Judgments. 


Statutes, Recognizances and Judgments : And how to be replied to. 


A Statute and Judg- 
ment pleaded to an Exe- 
cutor. 


The Plaintiff replies, 
That it was for Perform- 
ance of Covenants. 


How it is, where for 
Performance of Cove- 
nants, and where for 
Payment of Money. 


How a Statute muſt 
be pleaded. 


A Recognizance for 
Performance of Cove- 
nants not broken. 


tion to ſay that it was for Performance of Covenants, and that none 


If 


were broken. 2 Lebn. 265. Cro. Zac. 102. pl. 34. 
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| .. 
8 Payment of Debts up- 
01 Bond before Statuie 


broken, is good. 


tf No Priority in Debts 
| upon Record, bur only 
in the King's Caſe. 


4 Plene Adminiſtravit an- 
| te notitiam, no Plea to a 
Sci. fa.upon a Judgment. 


Where it is a good 
Plea in an Action upon 
a Bond. | 


Where the Defendant 
concludes his Plea upon 
pleading of two Judg- 
ments,and one is naught, 
the whole Plea is naught. 


Two Executors ſued 
by Original in Caſe ; 
one appears, and pleads 
Judgments, and a Ver- 
dict againit him. 


How the Judgment to 
be. 


| E. 3. cap. Zo 


| Plea to an Executor 
that his Teſtator was 
outlawed, naught, 


How a Bond not due, 
to be pleaded, and re- 
Plied to. 


Where and how one 
Plaintiff's Executor may 
ſummon and ſever ano- 
ther. | 


make Default, he 


raͤnce. 
3 


Executoꝛ. 


Ik an Executor pay Debts upon Bond before a A 
Statute broken, and afterwards the Statute is bro- 
ken, Payment of the Debt upon the Bond is a good 
Plea againſt the Statute. Co. Face 9. 8 

There is not any 1 in Debt upon Record, B 


unleſs only in the Caſe of the King, which is to 
be firſt paid. Cro. El. 575. pl. 20. 


Sci. Fa. againſt Executors upon a Judgment of C 
y 


the Teſtator ; they plead ful adminiſtr ed, by 
paying Debts upon Bonds ante notitiam lt is no 


„ Plea; for wr at their Peril ought to take Notice of Debts upon Re- 
| cord and ſatisfy them; and tho? the Recovery were in another County 
| than that where the Teſtator lived, it is not material. Cxo. El. 793. 


But where an Action is brought againſt Execu- D 
tors in another County than where they live, and 
they not knowing thereof, pay Debts upon Special- 
ties, it is good. Mid. + x1 

An Executor pleaded two Judgments againſt the E 
Teſtator, and that he had but 5 J. Aſſets; one of 
the Judgments was ill pleaded :* And the Plaintiff 
demurs. Curia. The Defendant hath: concluded up- 
on both the Judgments: And if one is ill pleaded, 
the whole is naught. Mich. 6 V. Rot. 132. B. R. 

Two Executors ſued by Original in the Com- F 
mon Pleas upon an Aſſumgſit of the Teſtator; one 
of them appears upon the Original, and pleads 
Judgments ; and upon the Trial a Verdict was 
found againſt him; and the Judgment was enter'd 
againſt both the Executors for the Damages and 
Coſts: And held, That altho' the Defendant did 
not come in by Summons, as in Debt, yet it was 


within the Statute of 9 E. 3. cap. 3. Dyer 210. See for this a Caſe at 
large, that ſays, that it is not within the Statute. Cro. Car. 564. pl. 9. 


A Man brings Debt upon a Bond as Executor, G 
the Defendant pleads in Bar, That the -Teſtator 
was outlawed, and fo the Debt was forfeited to 
the King. The Plea was held to be naught, and 
the Plaintiff had his Judgment. 7W. 

Aſſumpſit againſt an Executor who pleads a Bond H 
not due : How to be pleaded, and how to reply 
dd , Lew S791 1-7 = | 

Ik after Appearance, where the Action is by Bill, 1 
one of the Plaintiff's Executors make Default, the 
other Plaintiff ſhall- give him a Rule to come in 
and join with him, or be ſevered ; and if he ſhall 
ſhall be ſevered, and the other Plaintiff may ſue 


ſolely. But if the Action be by Original, then there muſt go out a 
Writ of Summons and Severance. See Title Summons and Seve- 


A Judgment 
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3 Exetuto . 
A Judgment in Debt in a Court of Record is 
" „ an Executor in pleading before a Sta- 
tute or Recognizance. 4 Rep. 59. b. 60. as 5 Rep. 
28, 29. 1 Leon. Caſe 474+ 3 Leon. Caſe 364. Cro: 
Hl. 823. , 20. . Et © 
B Che Teſtator and one of his Executors acknow- 
ledged a Statute; Debt upon Bond is brought a- 
ainſt the Executors, who plead this Statute : And 
eld that this Statute being joint and ſeveral, he 
may ſue either the Survivor or the Executors of 
the deceas'd. 1 Mod. 195, | | 
C It one be indebted to F.S. in a certain Sum of 
Money, and J. S. makes his Will, and deviſeth 
= | this Debt due unto him, unto 4. B. and makes 
== J. L. his Executor and dies; this Debt deviſed un- 
1 to A. B. muſt be paid unto J. L. the Executor, and 
not to A. B. the Deviſee. Mich. 22 Car. B. R. For 
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A judgment may be 
pleaded by an Executor, 
againſt a Statute or Re- 


dognizance. 


Where a Matter is 
joint and feveral, either 
the Executors of the 
deceaſed, or the Survi- 
vor may be ſued. 


J. F. deviſes by Will a 
Debt due to him from z 
third Perſon to A. B. 
makes F. L. his Executor 
and dies ; the Debr ſhall 
go to the Executor, and 
not to the Deviſee. 


OTST Tg. 


the Executor, and not the Deviſee, is the Perſon who can give a ſut- 
ficient Diſcharge for this Debt ; and the Debt is Part of the Teſtator's 
Eſtate, for which the Executor only is reſponſible, and it may happen 
that the Teſtator did not leave ſufficient to pay his Debts; now if the 
Executor ſhould permit the Deviſee to receive this Money to his own 
Uſe when there is not ſufficient to pay the Teſtator's Debts, this would 
be a Devaſtavit in him, and he will be bound to anſwer ſo much out 
of his own Eſtate ; but the Law hath taken that prudent Care in this 
Caſe, that a Legacy ſhall not veſt in the Deviſee without the Aﬀent of 
the Executor thereunto ; but if an Executor hath Aſſets ſufficient to 
pay Debts and Legacies, there if he ſhall refuſe to aflent to the Lega- 


for them, but never received any of the Money. Yet adjudged a De- 
vaſtavit in him, int” Norden & Levett. in B. R. becauſe it was the ſame 
Thing as if he had received ſo much Mon 


cies, or to make Payment thereof, the Chancery will compel him. 
7 D An Executor ſells the Goods, but doth not re: T's 
1 ceive the Money they were ſold for; or compounds 1 5 1 
4 with a Converter of the Goods, and takes a Bond 


ey. 
E An Executor pays Legacies, and ſeven * af- 
ter a Covenant is broken, for which an Action is 
brought ; the Court inclined that it was a Deva- 
ſtauit, and that he ought to have taken Security for 
his Indempnity upon his paying of the Legacies. 
Aleyn 38, 39, Ge. Ed 
F An Executor ſues a Bond of 100 J. this Matter 
is put to Arbitration, the Arbitrators do award that 
the Executor ſhall releaſe upon Payment of 70 J. 


An Executor pays Le- 
gacies, afterwards a Co- 
venant 1s broken ; he 
ought to have taken Se- 
curity for his Indemp- 
ny. 


Executor puts a Bond 
to Arbitration, and lefs 
than the Debt is award- 
ed, this is a Devaſtavis. 


which he did; yet it ſhall be taken in Law that he 
had Aſſets to the Value of 100 J. And altho he was compell's by 
the Award to make the Releaſe, yet it was his own Act to ſubmit to 
the Arbitration, and it ſhall be a Devaſtavit in him for 30 /. 

5 . "But 
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A Bond is no Aſſets, 


till rhe Money received. 


Till thea ir is but a 
Choſe in Action. 

A Releaſe of a Debt 
without Confideration is 
a Devaſtavit. 


Executors of Execu- 
tors ſhall have the Bene- 
fir and Charge of the 


Goods of the firſt Teſta- 


tor. 
25 E. 3. cap. 5. 


Executoz. 1 


But where an Executor hath a Bond in his A 
Hands, this is no Aſſets in his Hands, until the 


| Money be recovered, becauſe it is but a Choſe in 


Action; but if the Executor releaſes the Debt, tho! 
without any 8 1 hath made this Aſlets 
in his Hands. Dal. 89. 3 Leon. Caſe 77. © 
Executoꝛs of Mead as Tal have Actions of B 
Debt, Account, and of Goods of the firſt Teſta- 
tor's carried away, and ſhall have Execution of 
Statutes and Recognizances as the firſt Teſtator, if 
living, ſhould have had. And alſo they ſhall an- 


ſwer to others of as much as they have recovered of the fir Teſtator 8 
Goods, as che firſt Executor ſhould do if he were living. 


Executor of an Execu- 
tor ſhall not be charged 
with a Devaſlavit. 

4 & 5 a, & M. cap. 
24. Delt, 12. 


The Deraſtavit of one 
Executor ſhall not chatge 
the other. 


Foꝛmerly if an Executor had waſted Goods, and C 
left an Executor, and died leaving Aſſets, his Exe- 


cutor ſhould not be chargeable, becauſe it is a per- 

ſonal Tort. 2 Lev. 110. But this is now alter'd by 

a Statute made 4 &* 5 V. & M. cap. 24. ſef. 12. 
Where there are two Executors, one of them D 

ſhall not be charged with a Devaſtavit made by his 

Companion ; for the A& of one ſhall charge the 


other no farther thin the Goods of the Teſtator in 


his Hands arnount to; but not to charge him of his own Goods. Cre. 


El. 318. pl. 5. 


An. Executor of his 

own Wrong cannot wave 

4 Term of which the de- 
ceas'd died A d. 


Att Executor which hath adminiſter'd Goods of E 


the Teſtator's as Executor, or that is Executor of 
his own Wrong, by y difpoing of the Goods of the 
Party decks. "without Au 


cantiot wave a Term for Years of Land, &c. of 


thority given unto him, 


which the Deceas'd died p oſſeſſed. Mich. 23 Car. B. R. For he hath 
charged himſelf to be an{werable to all Perſons concerned as far as the 
33 Party's Perſonal Eſtate will amount unto; but if the Term 
will not be Aﬀets, he may wave the Term. Trin. 24 Car. B. R. For 
it 1s to no Purpoſe to accept it. 


How far an Executor 
de fon T ort is chargeable. 


An Executor of his own Wrong is not by Law F 


chargeable for more than the Value ef the Goods 


of the Deceas'd doth amount unto, and which did come unto his 
Hands, and with which he had intermeddled. Mich. 23 Car. B. R. Be- 


cauſe he is hot impower'd by Law to recover any more of the Eſtate, 


as an Executor authorized by the Probate of a Will is. 


An Executor de ſon 


Where a Man dies inteſtate, and a Stranger G 


—< 
— * 
* — hy * IE, & 


Torr, who, takes the Goods, and uſes or ſells them, he makes 
_ himſelf Executor de ſon Tort. 9 Rep. 33. þ. 


de ſou Tort, and alſo a Exetutor proves the Will, lie may be ware) as 
rightful Exceutor. - Executor de-ſon Tort; for the rightful Executor ſhall 
be chargeable no further than comes to his Hands. 


5 Rep. 34. 4. 


An 
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Exetutoꝛ. 
an Executor de ſon Tort cannot retain Goods to 
ſatisfy himſelf his own Debt. Cro. Ez. 631. 
5 Rep. 31, 32. 1 Roll. 603. Chanc. Rep. 33. but 
{hall be allowed all Payments made to any but him- 
ſelf. Bid. | 


Where a Perſon gets the Goods of the Inteſtate 


into his Hands; he is chargeable for them as Execu- 


C 
D 


E 


0 „ 
. 
* 
** n ..- 
— 


F 


5 


H 


. 


[ 


tor de ſon Tort, until he gives Satisfaction for them 
to the true Adminiſtrator, or elſe ſatisfies for the 
true Debt of the Inteſtate to the Value. Cro. EL 88. 
pl. 10. 89. He fhall 


a rightful Executor. Ney 13. 


There may be an Executor de ſon Tort of a 


Term. Show. Rep. 242. 

The Executors and Adminiſtrators of Executors 
in their own Wrong, ſhall be liable to pay the 
Debts of the Teſtator, in the ſame Manner as their 
Teſtator or Inteſtate would have been if they had 
been living; per Stat. 30 Car. 2. cap. 7. 2 Lev. 110. 
Note, This Act is made perpetual by an Act made 
4 © 5W. & M. tap. 24. ſect. 12. | 

Alfo all and every Executor and Executors, Ad- 
miniftrator or Adminiſtrators, of ſuch Executor or 
Adminiſtrator de jure, who thall waſte or convert 
to his own Uſe, Goods, Chattels or Eſtate, of his 
Teſtator or Inteſtate, ſhall from henceforth be lia- 
ble and chargeable in the ſame Matihet as his or 
their Teſtator or Inteſtate ſhonld or might have 

; per Stat. 4 & 5 W. &. M. trap. 24 ſect. 12. 

See Kat. 30 Car. 24 cup. 7. 
Two Executors, one dies; and Debt was brou ght 
againſt the Survivor and Executor of the deceaſed 
Executor, and the Writ abated; becauſe it ought 
to be brought only againſt the furviving Executor, 
1 Leon. Caſe 304. But it is otherwiſe in Equity 
Goods, in whofeſdever Hands 
Legacies. Chanc. Rep. 57. : 
Where there is an Infant, and another Executor 
of full Age, they may ſue by Attorney; but if 
ſued, the Infant muſt appear by Guardian. 1 Lev. 
F oe EE en 
An Infant-Executor ſells the Goods of his Teſta- 
tor at an under Rate ; he ſhall not bring Trover for 


the Goods, but the Sale (hall bind him. 30 Beon. 
Caſe 192. | | TFT 


be ſued for Legacies as well as 


2 


they are, are liable in Equity to pay 
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An Executor de fon 


Tort cannot retain to ſa- 
tisfy his own Debt. 


Where he ſhall be 
charged as Executor de 
fon Tort, and where not. 


See 43 Eliz. cap. 8. 
He ſhall be ſued for 
Legacies. 


Executor de ſon Tor: 
of a Term. | 


How far Executors and 
Adminiſtrators of Exe- 
cutors de ſon Tort ſhal! 
be chargeable. 


30 Cat, 2. cap. 7. 


Executors and Admi- 
niſtrators of Executors 
or Adminiſtrators, who 
ſhall waſte, ſhall be lia- 
ble as his Teſtator or In- 
teſtate was. 


;.48& 5A, &M. c. 24. 
Dett; 12. yr? 

Aſl urviving Executor, 

and the Executor of the 


deceaſed Executor, it is 
naught. 


for the Teſtator's 


Infant, and another 
Executor, how to ſue. 

How to appear. | 

Sale of Goods by an 
Infant-Executor under 
the Value ſhall bind him. 


An Infant of four Years is Executor, and J. &. to have the Diſpo- 
ſitiom of his Goods during tfiè Infancy, 


7. N 15 Executor during that 


Two 


— — — — — 2———·q ! — % . „% „ „ 


cit a Rez 
1 * 


* 


* * 


Where one. Executor 
is under Age, the other 
may prove it ſolely. | 


Two Execittors, one 
an Infant, the other 
roves the Will, and 
th Adminiſtration to 


enable him to ſue. 


When Adminiſtration 
durante minori atateof an 
Executor ceaſes, and 
when of an Adminiſtra- 
tor only. | 


If it be found that Exe- 
cutors ſold, they ſhall be 
charged de bonts proprits. 


AnExecutor ſhall not 
be charged de bonis pro- 
priis, but only where he 
pleads ne unques Execu- 


Not upon a wilful 
Breach of Covenant. 


Where an Executor 
may be charged out of 


his own Eſtate. 


29 Car. 2. cap. 3. 


Where the Teſtator 
5s not bound, the Exe- 
cutor is not. 


An Action lies againſt 
an Executor upon a col- 
lateral Promiſe made 


and broken by the Teſta- 


tox. 


Executor anſwerable 
for the King's Mone 
xecciv'd by his Teſtator. 


Debt upon a Judg- 
e 


ment, and counts in t 


Detinet, but not as Exe- 


cutor, 


- Executoz. "Sp 
Tino Executors, one under Age; he of full Age A 


may prove the Will ſolely, and it is good; becauſe 
the other cannot prove it during his Nonage. 1 Lev. 


» . 


Two Executors, one within Age, the other B 
proves the Will, and hath Adminiſtration durante 
minori ætate of the Infant. This is granted only 


to enable him to ſue ſolely, the other being inca- 


pable at preſent by Reaſon of his Infancy. 2 Lev. 


E 


An Infant was made Executor, and the Ordinary 
committed Adminiſtration to another durante mino- 
ri etate of the Executor; this ceaſes at his Age of 
ſeventeen Years : But where Adminiſtration is 
2 durante minori tate to one who is not an 

xecutor, it ceaſes not till the Party is of full Age. 
5 Mod. 395. | 

Ik it be found that the Executors vendiderunt, D 
ec. they ſhall be charged de bonis propriis, altho 
there is no Devaſtavit. 2 Saund. 43. 

An Executor ſhall not by any Act or falſe Plea E 
be charged de bonis proprizs, but only where he 
pleads the falſe Plea of ne unques Executor, which 
utterly ouſts him from the Benefit of the Will. 
Cro. Fae. 447. pl. 15. 448. is 

Nay, upon a Covenant of the Teſtator's wilful- F 
ly broken by himſelf, it ſhall not be de bonis pro- 
priis. Cro. Fac. 671. pl. 3. 672. . 

Mo Action ſhall be brought againſt an Executor G 
to anſwer Damages out of his own Eſtate, unleſs 
there be ſome Memorandum, or Note thereof in 
Writing, and ſigned by the Party to be charged 
therewith, or ſome other Perſon by him lawfully 
authorized. Statute of Frauds and Perjuries. 29 
Car. 2. cap. 3. | 

Nothing can be a Debt in the Executor which H 
was not a Debt in the Teſtator; and if a Man co- 
venants that his Executors ſhall pay 10 J. no Action 
lies againſt them for it. Go. El. 232. pl. 2. 
Adjudg'd, That an Action lies againſt an Execu- I 
tor upon a mere collateral Promiſe made and broken 


by the Teſtator. Cro. Fac. 663. 
An Executor ſhall be anſwerable for the King's K 


y Money received by his Teſtator. 11 Rep. from 89 


. | 
7 Debt upon a Judgment recovered by the Plain- L 
tiff, and counts in the Detinet, but not as Execu- 
tor; but ſays, that it was ix retardationem fidelis 

3 on 7 executionts 


a 


, executionis teſtamenti. 


- 


Execntots/ 


Curia. It ſhall be intended 
that the Plaintiff recover'd as Executor: And Judg- 
ment was given for the Plaintiff, 


— 


A Judgment i recover'd againſt a Each: 


upon which he bring 


B 


s his 
Judgment is affirmed, yet he ſhall not pay any 
Coſts ; becauſe he is Executor, and it is in Auter 
„ nol anes ct 

An Executor brings a Writ of Error, he ſhall not 
put in Bail. Cauſa qua ſupra. | Skinner 400. 

An Executor is not ſuable in the Debet &. Detiner 


for Part, and in the Detinet for other Part. Be- 


D 


E 


F An Executor brings an Eſcape againſt a Sheriff os Eſeape againſt 


cauſe they require ſeveral Judgments, viz. De bo- 
1s for the Debet & Detinet, and De bonis 


2s propr | 
Teſtatoris for the Detinet. 3 Leu. 74. 


An Executor cannot wave a Term after he hath 


accepted of the Executorſhip. But he ſhall be 
charged with Rent in the Detinet if he hath Aſſets ; 
and if he continues the Poſſeſſion, he ſhall be char- 
ged in the Debet & Detinet, in Reſpect of the Per- 
ception of the Profits, whether he hath Aſſets or not. 
I Leu. 127, 128. See Title Debet & Detinet. 

Debt for Rent lies in the Detinet only againſt an 
Executor as well for Rent due in the Teſtator's 
Life- time, as by the Executor after his Death. Cxo. 


Writ of Error, and the 
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How it ſhall be in- 
tended· 


An Executor pays no 
Coſts _ a Judgment 
affirmed. 


4 


He ſhall not put in 
Bail upon a Writ of Er- 
. 22 

Debet & Detinet for 
other Part lies not a- 
gainſt Executors. 


An Executor cannot 
wave a Term after Ac- 
ceptance of the Execu- 
torſhip. 


How to. be charged 
for the Rent. 


Debt for Rent lies in 
the Detinet only againit 
an Executor. a 


Car. 225. contrary to the Opinion of Hargrave's Caſe in Coke, which 


the Court ſaid was reverſed for that Reaſon. . 


upon an Eſcape upon a Judgment recover'd by him- 


ſelf ; it muſt be in the Detiner, and it ſhall be Aſ- 
ſets. Cr 0s El. 327. 


* 


G Erecutozs may execute, and be ſued, or releaſe, 


or ſell, before Probate ; but cannot ſue before Pro- 
bate, becauſe the Probate muſt be brought into 
Court before the Defendant is bound to plead. 
5 Rep. 28. 9 Rep. 38. 4. Salk. 299. 


Sheriff muſt be in 
Derinet. 


2 
the 


What Executors may 
do before Probate. 


I Plow. 208. 5. 281, 


H But tis ſaid he may ſue before the Probate, but cannot declare. 


Salk. 302. Comb. 371. 


I An Executor may well maintain an Action of An Executor ſhall have 


Trover for the Goods converted in the Life of the 
Teſtator, by the Equity of the Statute of 4 E. 3. 
cap. Cro. El. 377. pl. 28. 


K Euxecutoꝛs ſhall have an Action of Treſpaſs for 


a Wrong done to their Teſtators, and recover their 
Damages in like Manner as they, whoſe Executors 
they be, ſhould have done if they were alive. So 


Trover for a Converſion 
in the Teſtator's Lite- 
time. 


Executors ſhall have 
Treſpaſs for a Wrong 
done to their Teftator. 


4E. 3. cap, 7. 


alſo may an Adminiſtrator by the Equity of this Statute. Co. El. 384. 


pl. 7. 
9 K 


An 


6 „ 4h · — „ — = 


j 


pa —ñ— _- 


. May have a Debt for 
a Relief. 


Judgment againſt Exe- 


cutors upon rens en lour 
mains pleaded, to be exe- 
cuted when Aſſets ſhall 


happen. 


Two jointly bound, 
one dies; the Survivor 
ſhall be charged, and 
not the Executor of the 
Deceaſed. 


One of the Executors 
makes Default after Ap- 
pearance, the other ſhall 
give him a Rule to join. 


Debt lies againſt Exe- 
cutors of a Leſſee after 
Aſſignment. 

Privity continues. 


Where the Privity of 
Contract is altered by 
Aſſignment, andthe Pri- 
vity of Eſtate alſo, no 
Action lies for Rent. 


Executors ſhall be 
bound by a Decree in 


Equity. 


Arrears of Rent upon 
a Leaſe-· Parol payable by 
Executors, as Bonds. 


Account lies againſt 
Executors of any Guar- 
dian or Receiver. 

4 & 5 Ann. 

Where there are two 
Executors, and one 
proves the Will, the Ac- 


tion mult be brought in 
both their Names. 


A Sci. fa. upon a Judg- 

ment in Ejectment, lies 

inſt an Executor of 
the Defendant. 


Debt upon a Bond, 
conditioned to leave his 
Wife 40 J. 


The Wife made Exe- 
cutrix. 


\ 
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Executor may ſue for An Executor may ſue for Goods before he ha 
ous befor Poſteſion. Poſſeſſion of tem 8 Ag 135% th A 
n Executor _ have Debt for a Relief by the B 


Common Law. Noy 43, 44 
Judgment given preſently againſt Executors up- C 

on rient en lour mains pleaded, to be executed when 

Aſſets ſhall happen. 2 Saund. 226. 


Two Perſons are bound jointly, one of them D 
dies ; the Survivor only ſhall be. charged, and not 
the Executor of the Deceaſed, becauſe the perſonal 
Lien furvives. Paſch. 16 Car. 2. ne 

I after Appearance one of the Plaintiff's Execu- E 
tors make Default, the other Plaintiff ſhall give 
him a Rule to come in and join with him, or be 
ſevered ; but if he did never appear, then there 
muſt go out Summons and Severance againſt him. 

Debt for Rent lies againſt the Executors of a P 
Leſſee after Aſſignment ; becauſe the Privity of 
Contract continues between the Leſſor and the Be- 
cutors of the Leſſee. 1 Lev. 127. 

In Debt for Rent; adjudged, That where the G 
Privity of Contract is altered by the Aſſignment of 


the Executor before any Rent due; and alſo the 


Privity of Eſtate by the Aſſignment of the Aſſignee 
of the Executor; nothing remains whereupon to 
maintain the Action. 3 Lev. 295. 

A Decree in Equity ſhall bind Executors in equa- H 
li gradu with a Judgment at the Common Law. 
F 

rrears for Rent due upon a e-Parol is pay- 
able by an Executor — Bonds; becauſe i a- a 
vours of the Realty. 3 Lev. 267. 2 Mod. 44. 

An Action of Account lies againſt the Executors K 
or Adminiſtrators of any Guardian, Bailiff or Re- 
ceiver. Per 4 & 5 Anne. See Title Account. 

Two Executors of full Age, one proves the L 
Will, the Action muſt be brought in both their 
Names. 2 Lev. 240. 


| A Sci. Fa. upon a Judgment in Eje&ment well N 
lies againſt the Executor of the Defendant in the 
Judgment, and the Stranger who enters. 3Lev. 100. 

Debt upon a Bond, conditioned to leave his N 
Wife 40 l. The Defendant pleads, That the Obli- 
gor made his Will, and made his Wife Executrix, 

— wr gia by Loc Tos of 1001. and naught; 

ecaule he might have Debts upon Judgments, Sta- 

tutes, G. 3 Lev. 218. 1 ” 8 


2 Where 


Teſtator was decr 


this being the Obli 
Law of the Debt: 
Aſſets in his Hands. Co. Litt. 264. 5. 

E A Feme Executrix takes a Debtor to Hufband ; 
this is no Releaſe in Law, becauſe it is in Auter 


Droit. 8 Rep. 136. 4. 


Executoꝛ. 

A Khere an Executor dies before Probate of the 

Will, the Ecclefiaſtical Court will grant Admini- 
ſtration cum Teſtamento annexo, and not Admini- 
ſtration de bonis non, though the Executor had ad- 
miniſtred ſome Part. ; 
B @The Obligor makes the Obligee 
and the Executor bri 


his Executor, 

Debt upon his Bond 

againſt the Heir of the Obligor: And held, that the 

Action well lies: Trin. 36 Car. 2. in B. R. 

C The Obligee made the Obligor his Executor; 
and there being ſufficient Aſſets left to pay all the 


Legacies, the Money due by the Executor to the 
paid to the Reſiduary 


Legatee, and not to be extinguiſhed: Chant. Rep. 
292. Note, there was a Reſiduary Leg 

Jf the Obligee makes the Obligor his Executor, 
own Act, is a Releaſe in 


136. 42. But it ſhall be 
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How Adminiſtration 
to be granted, where an 
Executor dies before 

4. 


Obligor makes Obli 
his Executor, the on 
tor brings Debt againſt 
the Heir, 


The Debtee makes the 
Debtor his Executor ; 


where it is no Extin- 
guiſhment. | 


Obli gor made Execu- 
tor, is an Extinguiſh- 
ment. 


Feme Executrix mar- 
ries a Debtor. 


F A Femme Executtix takes an Obligor to Huſband, who died; this 
was no Releaſe in Law. id. See Title Suſpenſion. 


G An Executor releaſes all Actions, Suits and De- 


How an Executor's 


mands; this extends only to Demands in his own Releaſe ſhall be con- 
Right, and not to ſuch as he hath as Executor. ftrued. 


Show. Rep. 153, 155. 


H An Executor gratits omnia bona ſua; ſome are of A Grantof omnia bona 


Opinion that the Goods which he hath as Executor 
ſhall paſs. Noy 106. Others of a contrary Opinion. 
4 Leon. Caſe 70. But Cro. Car. 345. that they paſs 
by Deed, not by Will. 


ſua by an Executor, what 
paſſes by it. 


A Man poſſeſſed of a Leaſe of Tithes in the By a Grant of rotun 


Right of his Wife who was Executrix to her for- 
mer Huſband, grants totum jus titulum & intereſſe Wife had as Executrix, 
ſuum de & in decimis pred, And held, That the what fhall paßt 
Grant was good, and that the Leaſe he had of the | 


jus titulum C intereſſe in 
ſuch a Leaſe which his 


Tithes in the Right of his Wife paſſed thereby. Co. Fac. 318. pl. 1. 


K A Pan recovers a Judgment as Adminiſtrator to 
J. S. and had the Defendant in Execution, who 
eſcaped; and brings an Eſcape againſt the Sheriff 
as Executor of J. S. And adjudged to be naught. 


Cro. Fac. 394. pl. 6. 


L An Executor ſhall not be compellable to account 
in the Spiritual Court as an Adminiſtrator is. 


Noy 28. 


A Judgment reco- 
vered as Adminiſtrator 
of J. S. the Defendant 
being in Execution eſca- 
ped, and brings Eſcape . 
as Executor of J. S. and 


naught. 

Not compellable to 
account in the Spiritual 
Court, 


By 
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No Judgment, if not 


docketted, ſhall affect 
Executor. 


4 & 5 (0, & M. cap, 20. meat, it is enacted, 


n docketting of Fudgments, which ſee in 


Erecuto2: 
By a Statute made 4 & 5 pO IONS For A 
Title Jubg- 
That no Judgment not doc- 
as that Act directs, ſhall affect any Purcha- 


kette 


ſor or Mortgagee, or have any Preference againſt Heirs, Executors or 
Adminiſtrators, in the Adminiſtration of their Anceſtors or Inteſtates 


Eſtates. 


An Action lies for an 
Executor againſt a She- 
riff for the falſe Return 
of a Fi. Fa. 


Statute de zonis a/ por- 


24. 


Ho an Executor ſhall 
aſſent to a Deviſe. 


Where an Executor 
ſhall have a Term, and 
where as Deviſee. 


Where as Executor, 
and where as Legatee, 


An Executor of an 
Executor may refuſe to 
be Executor to one Te- 
ſtator, and aſſent to be 
Executor to the other. 


tor to the one Teſtator, and refuſe the other. Cro. Fac. 614. - 4. 


An Executor may ſell 
a Term, but cannot de- 
viſe it. 


An Adminiſtrator de 
Bonis non, may ſue out a 
Sci. Fa. on a judgment 
after Verdict recovered 
by an Executor or Ad- 
miniſtrator, 

17 Car, 2. cap, 8. 


A Man makes his Will 
anddies, Adminiſtration 
is granted. The Admi- 
niſtrator ſells the Goods. 
Ihen the Executor 
proves the Will. 


to 289. a. See Title Mills. 
2 


An Executor brings an Action againſt a Sheriff B 
for a falſe Return of a Ei. Fa. in the Teſtator's 
Life-time, and ſets forth, That he returned leſs 
than he had levied. And after a Verdict it was 
moved, that it was a Tort, and moritur cum perſona! 
And that it is not within' the Statute, De bonzs aſ- 
portatis in vita teſtatoris; but adjudged, That the 
Action well lay. Williams and Cray. Paſch. 7 V. 
See March 14. | | . 

Pom an Executor ſhall aſſent to a Deviſe of a C 
Term. 1 Lev. 23. * 

Tf an Executor enters generally he ſhall hold D 
the Term as Executor and not as Deviſee. March 
136. Cro. El. 347. pl. 19. | 

Where an Executor ſhall have a 'Term as Exe- E 
cutor, and where as Legatee. See Title Eleſtion. 
See Cro. El. 347. pl. 19. 348. 

Where an Executor to J. &. adminiſters and F 
dies, and his Executor, be fore he takes upon him 
Execution of the Will, refuſes before the Ordinary 
to be Executor to J. & or to adminiſter his Goods: 
And held, That he might well aſſent to be. Execu- 


Where a Man hath a Term as Executor, he may G 
grant it away as he pleaſes; but a Deviſe of it is 
void, and it ſhall go to the Executors of the Devi- 
ſecs. 2 Plow. 525. b. 526. 

Note, by the Statute of 17 Car. 2. cap. 8. it is H 
enacted, That where any Judgment after a Verdict 
{hall be had by or in the Name of any Executor or 
Adminiſtrator, that in ſuch Cafe an Adminiſtrator 
De honis non may ſue forth a Sci. Fa. and take 
Execution upon ſuch Judgment. Note, 'This Sta- 


tute doth not extend to Judgments by Confeſſion 


or Nil dicit, but only to Judgments after Verdicts. 

A Man makes his Will arid dies; the Oy I 
grants Adminiſtration before the Will is proved. 
The Adminiſtrator ſells the Goods. Then the Exe- 
cutor proves the Will, and brings Detinue againſt 
the Vendee, and had Judgment. 1 Plow. from 276 
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Erxttutoꝛ. 
| ere two Judgments are given againſt an 
" . the —— which was firſt given, 
ſhall be firſt executed; but if two Judgmenits are 
had againſt the Teſtator, he who firſt ſues Execu- 
tion againſt the Executor, ſhall be firſt ſatisfied. 
3 Leon. Caſe 364. becauſe they are Things of an 
equal Nature. 3 
Aan makes his Will, and makes an Executor, 
and gives 10 J. for Mourning; nay, he doth not 
give him any Lega 


B 


How Judgments againſt 
Wn SG Baſe hoe 
udgments againſt the 
2 — be ſatis- 


What ſhall become of 
the Reſidue undiſ poſed 


nor make any Diſpoſition of wn 


the Reſidue of Fs Perſonal Eſtate after Debts and Legacies paid and 


diſcharged, This Reſidue ſhall not go to the Executor, but ſhall be 
diſtributed among the Relations of the Teſtator, by an Adminiſtra- 


| ITT | 


= the Goods of the Teſtator which are bound, whic 
= he may well bind. Co. Face. 570. pl. 10. 

E | H - The Executor arreſts the Teſtator's Debtor be- 

S | fore Probate, the Arreſt is tortious. Skin. 22, 87. 


It being ſhewn to the Counſel of an Executrix, 
that ſhe had no Coſts of Suit, and ſhe afterwards 
proceeding in the Suit, was decreed to pay Coſts 
out of the Teſtator Eſtate. Skin. 85. 


9 L 


tion to be made for that Purpoſe. Gray's Caſe upon an Appeal. 4 Anne 
Regine. | 

In Executor gives his Bond for Pa 
the Debt of the Teſtator; this is a good Admini- 
ſtration pro tanto. 1 Leon. 112. See Title Plene 
Adminiſtravit. 
D @Uhere a Rent-Charge was granted to the Teſta- 
tor for an hundred Years, if he ſhould live ſo long, 
the Executors cannot diſtrein and avow for this 
Rent by the Statute of 32 H. 8. cap. 37. for that 
extends only to thoſe who have Eſtates for Life or 
Inheritance, where before the Executors had no 
Remedy; but here they may bring Debt. Cro. Car. 


471. pl. 4. 

E The Executor pays out the Aﬀets in Legacies, 
and afterwards Debts appear of which he had no 
Notice, but was afterwards forced to pay them ; 
the Executor may by Bill force the Legatees to re- 
fund. Chanc. Rep. 136, 137, 149. 

F An Executor is not bound to pay a Legacy with- 
out Security to refund. Vid. and 149, 257. | 

G Jt was moved in Arreſt of Judgment, that a Pro- 
miſe to pay the Executor, when the Teſtator was 
not bound, is not good, no more than a Man can 

* bind his Executor with a Bond when himſelf was 

never bound; which was agreed to be Law: But 

it was ſaid that the Teſtator may bind the Execu- 
tor whereto himſelf is not bound; for it is only 


ment of An Executor gives 


Bond to pay the Teſta- 
tor's Debt, it is a good 
Adminiſtration. - 


Where a Rent is gran- 
ted for ſo many Years, 
if A. B.ſhalllive ſo long, 
the Executor can have 
only Debt for it, and 
cannot diſtrein by 

32 VI, 8. cap. 37. 
which extends only to 
Eſtates for Life or Inhe- 
ritances. | 


After Legacies paid, 
Debts — 4 
gatees ſhall refund. 


An Executor not 
bound to pay Legacies 
ſans Security to refund. 


- Where a Promiſe to 
tye the Executor, where 
the Teſtator was not 
bound, is good. 


Not ſo in Caſe of an 


Heir, if the Heir him- 
ſelf be not bound. 


Arreſt before the Pro- 


bate. 


Coſts * 


Judgment 


D 


Exetutoꝛ. 


— 
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Where an Executor 


ſhall be charged by his 
ill pleaded. 


cutor and an Inquiry, and returned, that he diverſa 
bona teſtatoris Neft elongavit, & c. ad proprium 
uſum convertit, he comes in and pleads that he 
was never Executor, or adminiſtred as Executor, and traverſes abſque 
hoc, that he bona teſtatoris diſpoſuit, &c. whereupon Iſſue was joined, 
and it was found againſt him, and Judgment; which was held good 
upon a Writ of Error, for he having gone off from his Plea of Ne 
unques Executor, and traverſed the Converſion, it ſhall be intended a 
Converſion as an Executor. Skin. 86. | 
The Conuzee in a Recognizance makes his Exe- B 
gr Vhere the Admin” cutor, and dies, the Executor aſſigns it to J. &. 
not have an Execution Who pays the Money to the Executor; the Exe- 
upon a Recognizance. cutor dies, and Adminiſtration de honis non is com- 
| mitted to the next of Kin to the firſt Teſtator, 
he ſhall not recover upon this Recognizance. Bid. 
. I 0 

Where the Land ſhall 5 being indebted to M. makes her Executrix, C 
be liable to pay the and deviſes to her Land worth 20,000]. and de- 
_ viſes his Jewels to his Wife. It was decreed, that 

if the Perſonal Eſtate be not ſufficient, the Land 

: ſhall go in Diſcharge of the Debts, and the ſpeci- 

And where the Exe- fick Legacy ſhall not be left; but if there be not 
cutor may retain. enough befides the ſpecifick Legacy to pay the 
Debts, then the Executrix may retain. id. 158. 

Executor de ſon tox Executoz de ſon tort liable to the rightful Ad- D 
F the right · miniſtrator, to be puniſhed for his tortious inter- 

- or.  medling in an Action of Trover, in which he ſhall 
be liable to Damages; but what he has lawfully paid 
ſhall be recouped from the Value of the Goods. 
Skin. 274. 

On Ne unques Executor pleaded, the Defendant E 
can't give Letters of Adminiſtration in Evidence. 
Comberh. 220, 221. 

That he is not Admi- Me can't plead in Bar that he is Adminiſtrator; F 
On, = be but if he brings an Action as Adminiſtrator, the 
: f Defendant may plead in Bar to the Action of the 
Writ. Did. ws 3 1 94 I 
g can't plea ene adminiſtrauit gene to G 
a 82 Fa. nk 1 Ibid. Ws ö + 

Jf he pleads divers Judgments, and fails in one, H 
*tis ill for the whole. Bid. 318. 

An Action upon the Caſe lies for an Executor J 
againſt a Sheriff for a falſe Return of a Fieri Fac. 
within the Equity of the Stat. de bonis aſportatis. 
Ibid. 324. 


"T7 What 


Evidence on Ne unques 
Executor. 


Not to plead plene ad- 
miniſtravit generally. 


Pleading Judgments. 


For a falſe Return, 


Tudgment upon a Scire facias againſt an Exe- A 


P k 
Wed * 
y Ty \ 9 
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i 
at Allowance he ſhall have for Funeral Ex- 

1 2 and what Evidence is ſufficient to diſcharge 
bim on a plene adminiſtrauit. Comberb. 342. 
[B An Executor ſhall not be compelld to a Diſtri- 
bution of the Surplus of perſonal Eſtate. Bid. 


C , 7 Bill of Exchange ſhall not be hona notabilia 
where tis made, but where the Debtor reſides. 
Bid. 392. 

D waſte lies againſt an Executor de ſon tort of a 
Term. Ibid. 7, 8. | 9 

E Termer for Years makes an Under-Leaſe, his 
Executor brings an Action for the Rent reſerved in 
the Debet & Detinet. The Action proper. Skin. 6. 

F Two Executors join in an Acquittal, but only 
one receives the Money, both are chargeable to the 
Creditors. Salk. 318. 

G But the actual Receiver is only chargeable to 
Legatees. id. ; 

= H Euxecutoꝛ of a Maſter of a Ship can't ſue in the 

F Admiralty for Mariners Wages. Bid. 33. 
EK I An Executor may pay Debts of a higher Nature, 
after a Decree www | computer, but not after a final 

Judgment. Bid. 507. ; : 
e may have an Action for a Right accrued in 

the Life of the Teſtator. Bid. 12. 


K 


E 1 Execution, contra of meſne Proceſs. Bid. 

3 M pe may bring a Writ of Error, and reverſe an 
$1 Attainder of Treaſon of his Teſtator, per 3 contra 

Ws Holt. Bid. 295. 

. N In Debt for Rent of a Term, he may plead no 
8 Aſſets, and that the Lands are of leſs Value than 
Y the Rent, &*c. Ibid. 2 97s 317. 
O Foz he can't wave for the Term only, but muſt 

wave the Executorſhip in toto, or not at all. Bid. 
297. 

P Action by two Executors where the Probate was 
only by one, held well. Bid. 3. | 

Q In an Action of Debt againſt him a Plea that he 
is Adminiſtrator, and not Executor, is not in Bar, 
but only in Abatement. Lid. 296. 

R In Caſe againſt him, and plene adminiſtravit 
pleaded, the Plaintiff muſt prove his Debt, or ſhall 
recover but One Penny Damages, tho* there be 
Aſſets. Bid. 

8 To a Sei. Fa. on a Judgment againſt a Teſtator, 


lene admin” not ſhewing how, is ill on a ſpecial 
murrer. Lid. | 


. 
3 ITS 


L As for a falſe Return of a Fieri Fa. or other 
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Evidence to diſcharge 


an Executor on plene ad- 
mini ſtravit. 


A Executor to di- 
ſtribute. 


Bona notabilia. 


. Waſte againſt an Exe- 
cutor de ſon tort. 


Debet and Detinet. 


Where two Executors 
are both chargeable. 


And where only the 
Receiver. 


A Suit for Mariners 
Wages. 


What an Executor 
may plead, and what 
not. 


What Action he may 


have. 


For a falſe Return. 


May bring a Writ of 
Error ona Judgment for 
Treaſon. 


To avoid a Leaſe by 
Plea, 


Muſt wave the Exe- 
cutorſhip for the whole, 
Or not at all. 


Action b two, and 
the Probate by one. 


Adminiſtrator and not 
Executor. 


What Proof upon 
plene adminiſtravit, 


Where plene admini- 
ſtravit not to be pleaded 


generally. 
Cannot 


786 Exkcutoꝛ. 
Cannot continue the Executorſhip, that Inability will not revive A | 
the Debt. Salk. 309. A = 
Where a Debt is Al. Pet where a Debtor is made Executor, the Debt B *Y 
ſets. is Aﬀets. Ibid. 306. 
And why. Fo? in that Caſe the Debt is extinguiſhed, not C 
by Way of Releaſe, but as a Legacy. 1hid. 303. 
Where a Debt is e- An Obligor is made Executor, and adminiſters D 
tinguiſhed. Part, but dies before Probate ; the Debt is extin- 
iſhed, and the Adminiſtrator de bonis non can 
| ave no Action for it (Q. of Creditors). Did. 
- 299, 300. 3 : : 
Or releaſed. So where ſeveral are jointly bound, if the Obli- E 
| gee makes one of them his Executor, either ſole or 
jointly with a Stranger, the Debt is releaſed tho' the Obligor never 
adminiſters. 1hid. 300, 301. | 
What not an Extin- But where the Executor of one of the Obligors F 


guiſhment. having no Aſſets, is made Executor to the Obligee, = 
this is no Extinguiſhment. Lid. 305. | 
The like, The Executrix of an Obligee taking the Obligor G 
to Huſband, does not extinguiſh the Debt. Bid. 
306. 
What 18. Contra, if the Obligee herſelf takes the Obligor H 
to Huſband. id. | 
Where the Obligee Ik the Obligee is made Executor to the Obligor, I 
may ſue the Heir. and there is no Aſſets, he may ſue the Heir. Bid. 
304. | 
Adminiſtrator durante Aft Adminiſtration granted durante minori ætate K 
1 executoris ceaſes at the Executor's Age of Seven- 
teen. 1bid. 39. 


Executor de ſon tor, One taking the Inteſtate's Goods before Admi- L 
niſtration granted, is an Executor de ſon tort; con- 
tra if after Adminiſtration granted. Bid. 313. 
Debet and Detinet. An Executor is chargeable in the Debet and De- M 
tinet for Rent incurr'd after his Entry. Lid. 317. 
What an Executor to But if the Rent be more worth than the Land, N 


plead. he may plead it. Bid. 297, 317. — 
Whether an Executor Judgment was given againſt an Executor who O 8 
to pay Coſts. brought a Writ of Error, and the 1 was - 8 
affirmed; and it was ruled that the Executor ſhall 


not pay Coſts, and the Courſe has always been accordingly, which the 
Court laid was the beſt Expoſitor of a Statute. Skin. 400. 
Whether an Executor In Trover brought by an Executor, he ſhall P 


to pay Coſts. pay Colts upon a Nonſuit, for there he is not obli- -4 
ged to name himſelf Executor. Bid. | 
Funeral Expences, No Funeral Expences are allowed for the Pall Q 4 


or other Ornaments, Salk. 296. 
What to be allowed. Meteſſary Expences to be allowed, are only the R 
Coffin, Bell, Parſon, Clerk and Bearer's Fees. Vid. 


. be 


: Executo!: 

A he is compleat Executor before Probate for all 
Purpoſes but bringing an Action (See his Power) 
Salk. 301, 306. | einn i 

B But tho' by the Will he has a Right veſted, yet 

he can't ſue for it *till the Probate. Salk. 299. 

C The Ordinary can't refuſe Probate to an Execu- 
tor, becauſe he is incapax. 1d. 

D Noz can he inſiſt on Security from him, becauſe 
the Teſtator has allowed him ſufficient. Bid. 

E None can prove a Will but he who is named 

Executor therein. Salk. 309. Fas 

F Ag where an Executor after adminiſtering, and 


Lid. ä | 3 | 

G And where the Executor dies, the Will not peer 
ved, the Spiritual Court muſt grant an immediate 
Adminiſtration, and not de bonzs non. Salk. 304. 

H But if an adminiſtring Executor proves the Will, 
his Executor ſhall be Executor to the firſt Teſtator; 
and in that Caſe there needs no new Probate. Salk. 

309. + vl 9 | ; 

I Ak an Executor becomes a Bankrupt, Admini- 
ſtration can't be granted, contra if non compos, be- 
cauſe a natural Diſability. Salk. 36. 5 

K here two are Executors, and one proves the 
Will, and dies, the Executorſhip ſurvives to the 
other. Salk. 311. ö 

= L But if the other renounces, the Teſtator is 

\ M dead inteſtate. Bid. N was 

= M Pet where there are ſeveral Executors, and one 
refuſes, his Refuſal is void. Salk. 307. | 

N And where the refuſing Executor ſurvives, Ad- 
miniſtration granted during his Life, is void. (O.) 

Salk. 307, 308, 311. 

O So where an Executor adminiſters, and after 
refuſes, the Adminiſtration can't be granted during 
his Life. Salk. 308. 

P * An Obligor made Co-executor, refuſes and dies 
before the others who adminiſtred, the Debt is ex- 
tinguiſhed. id. . 

Q The Executor of an Executor may renounce be- 
ing Executor to the firſt Teſtator, U if he does 
not he is Executor of Courſe. Salk. 309. 

R If an Executor proves the Will, and after dies 
inteſtate, his Adminiſtrator cannot be Executor to 
the firſt Teſtator. Bid. Rs 

5 But in that Caſe a Debtor being Executor, and 


the Debt thereby once extinguiſhed, tho his Ad- 
miniſtrator | 
9 M 


Not to bring an Ac- 
tion before the Probatt. 


The like. 


The Ordinary not to 
refuſe the Probate. 


Nor take Security. 


Who to prove the 
Will. | | 


The like, 


» 
— 


> before Probate, dies, his Executors can't prove if. 


Immediate Admini- 
{tration to be granted, 
and not de bonis non. 


Where no Probate. 


Executor a Bankrupt. 
The Executorſhip ſur- 
vives. 
One renouncing. 
85 Or refuſing. 


Adminiſtration grant- | 
edduring his Life, void. 


The like. 


Where a Debt of the 
Executor is extinguiſh- 
ed. 

Who may renounce. 


Executor to the firſt 
Teſtator. 


Where an Inability 
will not revive the Debt. 


To 


788 Executoꝛ. 
Executor leading |. To Debt on Bond he pleads ſix Judgments; «his A 


Judgment, confeſſes Aſſets for aboye five, and if the Replica- 
| tion takes Iſſue ___ the riens wir much, tis 
ill. Sel a. -c 
The like. e pleading of = ALES is a Confeſſion B 
ttt) wet) ts to ſatisfy them, and the rien ultra, e. 1 
iE 1 255 material. V 3 Wes 4 27 971.5, TE 
How to pled r An Executor in pleading Judgments wit enal- T 
ments. 175 thould ſhew how. much is e due therooh, | 
Where the Judguedt cre an Executex or Adminiſttater is charged D 
de Bonis propriis. 5 Alignee, the Judg ent Is de bonis Feepriis. wh 
Og. . 222 
Were de Bonis Tifte : But ere one is charged a5 Executor, = E | 
forls. | ka ben ſhall be de honis Teſtatorit, tho? he might A 
== have been charged as Aſſignee. bid. 316. % 
, Where Executors and | d Jf one 1 Deza, Jus on the 1 and 25 F # 
udgment again * other ma gment a be again | , 
— both, de banis Teſt”. Lid. 3 | + SSL 2 of 
When to join. And if Error be brought, 1 — 4 mult 1 join. Bid. G #2 
Baron and eme De- Jf the Huſband of a Feme Executrix convert H 343 
vaſtavit. + Goods or Money, they become his and tis a * ' 5 
| vaſtavit. Thid. 306. 55 ; 8 1 
Devaſtavit. A Deva ſtavit may be return d by the Sheriff on I 2 
2 Fi. Fa. without a Sci. Fa. Inquiry. Ibid. 310. . 
| Devaſtavit Aſſets. Judgment againſt Executor by Confeſſion or K 14 
Default, is an Admiſſion of Aſſets, and he is eſtop- b 
ped to ſay the contrary on a Devaſtavit return a, % 


RE 


and ſo is 4 Ju Bid. 
By and againſt whom An Action * or a Devaſtavit lies for the Executor L 
= Aled jor a Deve- of an Executor of Nn to whom the Wrong was . 
te de Bi done, tho? not againſt the Executor of him that ＋ 
| did it. Ibid. 314. E 
Where a 1 udgment To a Scire Ea. upon an Interlocutory Judgment M 
nor 10 be pleaded in; vainſt an Exccutor, the Defendant can't plead a 
Judgment in Bar. Did. 42, 315. 
Coſts. In Aſſumpt it by Executor for the Teſtator's N 
Money receiv'd to. the Plaintiffs Uſe, the Execu- 
1 25 tor ſhall not pay Coſts on Nonſuit. Ibid. 314. 
Executor A ſſumgſit. 1 Executor may have Afumpſit for Mo- O E | 
to the Teſtator. . Action on the Caſe in 1 
4 umgſit. Vid. 28. = 
Statute of Limitations, here an. A en is brought within ſix Years, P _- 
5 698 and the Plaintiff dies 2 Judgment, after the 7 
fix Years the Executors may purſue it. 1bid. 425. 
Bail, Where an Executor ſhall | not put in Bail, and Q 
where he ſhall, 3 Salk. 57. 


We - N 
5 * EF os 
* . "Ty 
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Where 


Eretutoꝛ. 
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A There 2 Legacy is deviſed to him being tio _ Who fhall have the 
1 to the ator, the next of Kin ſhall — ©: 
have the Reſiduary Eſtate, and not the Executor. 


B * here he ſhall not pay Coſts. id. 15. Col, 
C QMlhere he may diſtrain for Rent due to the Teſ- Diſtieſ for Rent. 
tas s 4270 
D UGhere he may have an Action for a falſe Re- An f Ain for a falſo 
turn of a Fieri faciat ſued out by the Teſtator.. 
Z iv; CTU SLUT, 2 
E Aube he may have an Action of Covenant up- Of Covenant. : 
on a Covenant, that his Teſtator ſhould quietly en- ; 
joy, but was evicted. Ihid. 160: 
F here he hath Ailets he may 


be compell'd to te- To redeem a> Mort- 
deem a Mortgage in Favour of the Heir. Lud. 161. 88 
G here he may have Treſpaſs for a Wrong Treſpaſs. 

done to his Teſtator. Lid. 160. 


H Mhere the Obligee makes the Obligor Executor, Diſcharge of a Debt. 
tis a Diſcharge of the Debt. 3 Salk. 162, 163. 

I There he dies before Probate, his Executor 

cannot be Executor to the firſt Teſtator. 3 Salk. 

164. ene eee 4.0 LINE 
Exetutoꝛ pleaded that his Teſtator gave Borid, 

Ss. tis ill. C ⁰ S8. 
L here he brings an Action i 


| n the Right of the 
Teſtator, it muſt be in the Detinet only. Carthew 


Executor to the firſt 
Teſtatot. 


Pleading a Bond. 


Detinet. 
49 | 7 
M  Releafe- by one Executor is no Bar to a De- Releaſe, 
1 mand which the other hath in his '6wn Right. Car- 
f chew 119. 25 e . 
N Pe cannot be jointly ſued with another. Car- Not to be joined: 
1 B NS 
8 O (here an Executor pleads ſeveral Judgments, Pleading Judgments. 
* and that he had not Aſſets ultra, and held good. 
Carthew 195. | 1 25 
P He muſt put in Special Bail upon the Return of 


att 8 
* * % 1 ks of 
® TEL" Fo 


a Devaſtavit. Carthew 26 


04 wh 

: Q Executoz de ſon rort cannot plead Payment of Executor deſon fort. 
= the Debts to the Value, but upon the general Iſſue 

= pleaded, he ſhall be allowed — Payment. Car- 
= | them Ig. 

| R Executoz pays Coſts for not gving on to Trial. Coſts. 
Mod. Caſes in Law and Equity, 98. 

8 @Two Executors, one onl 


y proves the Will, yet One Executor pleads 
pleads Probate by both, and good. Vid. 39. dhe Probate by both. 
T An Executor was denied the enla ing of Time When Time to plead 
to plead (the Rules being en yunleſs he would en- refuſed to be enlarged 
ter into a Rule not to plead any Judgments obtain- for an Executor. 
ed after the Rules were out. tid; 308. 
8 3 | : 


Bail. 


An 


750 
An Executor à Tru- 
ſtee for the Reſidue. 


Where he ſhall have 
the Reſidue. 


The like, 
6 | i % (re N 
Perſonal Eſtate in Aid 
ot the Real. 
Pleading a Bond. 


Payment on ſimple 
Contracts. 


Debet and Detinet., 


Bail. 


In the Petinet for an 
Eſcape. 


— 


An Executor inſol- 
vent, Oc 


When the Action to 


be brought in his own 
Name. 


viſed to him, he fhall have the 
Debts and Legacies pa id. Bidi a7. 


Executoꝛ. 


An Executor Having' a ſpecifck Legacy deviſed A 
to him, is a Truſtee for the reliduary Pan. Mod. 
Caſes in Law and Equity, 9. 

Where an Executor al have the Refiduary B 
Part free from any Diſtribution. — A1 . 


There an Executor hath no ſ ck Legacy de- C 
Reiden after 


The Perſonal Elle in the Hands of Executars, D 
Ge. muſt come in Aid of the Real. Vid. 66. 
pe cannot plead an Obligation in Bar of Debt F 


for Rent. Comberb. 188. 


Where an Executor . plead payment of F 


Debts on ſimple Contract in rt dip; on Obli- 
gat ions. Ibid. 35, 318. | 


Debt lies not-againſt him in the Deber &; De- G 

tinet, without ſuggeſting a Dævaſtavit. Bid. 47. 
De ſhall not give ſpecial Bail on the bare H 

ſuggeſting a Deuaſtauit; ſecus in Debt on a Judg- 
ment where a Devaſtavit is return d by the She- 
riff, id. 206, 325. | 

There one recovers as Dee and takes the I 
Defendant in, Executipn, who eſcapes Debt againſt 


the Gaoler, ſhall be in the Derinet only. Bid. 114, 


Il 5. f 
An Executor mall not be ſet aſide becauſe a K 
Bankrupt or Inſolvent. Bid. 182. 

here an Executor or Adminiſtrator gives an L 
Authority to one to receive Money for him, the 
Action is to be brought in his own Name and; Right; : 


but if it be payable to a Stranger without any ſuch Authority, the 
Executor hath his Election. Comberb. 216. 223. 


Where a contingent 
Remainder, and where 
an executory Deviſe. 


Plow. Com. 25. à. 


ſon, and to be veſted in another upon a Contingency: This is an 
executory Deviſe. Raym. 28. 3 Where 


—_— Deviſe, 


. 


Dev iſe. 
Remainder. 


7 vere a particular Eſtate is limited, and M 
the Inheritance paſſes out of the Do- 
nor : This is a contingent Remainder. 


But if the Fee by a Deviſe be veſted in any Per- 


See 


IF Erthange. 59 t 

7 A ubere a Contingeney is limited to depend up- What fhall not be an 

= on 12 of Freckol capable to ſupport a Re- ory Devil, | | 
mainder : This ſhall not be conſtrued to be an executory Deviſe, but 
a contingent Remainder only. 1 Saund. 38. 

No contingent executory Eſtate can be touchd A Recovery cannot 

by a Recovery; for that bars only where there is a touch a contingent exe- 
Privity in Law, as him in Remainder or Rever- curory Eftate: 
ſion. Carter 53. Neither ſhall it bar the Heir where © Not bar an Heir by a 
he doth not claim as Heir by. Diſcerit, but only as Purchaſe. | 5 
a Purchaſer. Mich. 9 W. Lloyd and Carew. _ £J 4 

C Jn all Caſes of executory Deviſes the Eſtates tn executory Deviſes, 
diſcend until the Contingencies happen: As in a the Eflates diſcend till 
Deviſe to A. fix Months after the — — ey 
Deviſor, this Land diſcends in the mean time, 
1 Lutw. 798. | Neon 6 ag 35 +4 

A Pan poſſeſſed of a Term of a thouſand Years, , Deviſe of a Term for 

deviſes it to B. for Life, the Remainder to C; G. — - og ondary 
living, B. deviſes to D. and dies; then B. dies; good by Way of execu- 
the Deviſe to C. in the Remainder is good by Way dory Deviſe. 
of executory Deviſe, but the Deviſe by B. to D. is | 
void, being only a Poſlibility at the Time of the Deviſe. March 136, 
137. N | | 


—_— 3 — * 8 £5 
3 


Exchange. 
E L'change is where a Man is ſeiſed of certain E, change, what 
Lands, and another Man is ſeiſed of other 
| Lands: It they by Deed indented ex- 
change their Lands, ſo that each ſhall have the other's Lands ſa 


4 exchanged, in Fee, Fee-Tail, oz fo2 Life; this is an Exchange, 
. and it is good without Livery, Litt. Sect. 62. 


F In every Exchange the Word Excambium im- The Import of the 
ports in itſelf tacitly a Condition and a Warranty; nd Excambaum. 
the one to give Re-entry, the other Voucher and Recompence : Alſo 
the ſame Law is of a Partition. 4 Rep. 121. 

Fk a Man gives three Acres in Exchange for : 
three other Acres, and one Acre is evicted, here B, Where Part givenin 
all the Exchange is defeated ; and he who gives te 
three Acres in Exchange, may enter again into his own Land : And 
the fame Law of a Partition. Bid. 121. 6. 
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When Part is evidted, 
the Whole is defeated. 


this the whole Eſta 
Law. 4 Rep. 122. B. C El. 90. pl 6.'903. 


How to be execuied. 


Exempuication. 
hen the entire Eſtate in Part is evided;3 all A 
the Exchange is defeated: So when but Part of the 
Eſtate is evicted in all the Land, or in Part; hy 
te may be defeated by Force of the Condition in 
An Exchange of Lands muſt be executed by En- B 
try; for if one dies before the Entry, the Fackange 


is void: For the Heir cannot take as a Purchaſer ; becauſe he was 
named only to take by Way of Limitation of Eſtate, in Courſe of 


Diſcent. Co. Litt. 50. 


A Releaſe of one thing 
in Exchange for another. 


A Poſſeſſion may be 
exchanged for a Rever- 
ſion. | 


Where Part of the 
Parcener's Eſtate is evict- 
ed for Life, defeats the 
Partition. 

Unequal Value or 
Quantity ſhall not im- 
peach an Exchange, but 
unequal Eſtate ſhall. 


Exemplification, what. | 


There needs no Tranſmutation of Poſſeſſion; C 
and therefore a Releaſe of Rent or Eſtovers, or 
Right to Land, in Exchange for Land, is good. 
It he in Reverſion exchanges his Eſtate for a D 
Poſſeſſion, it is good. Cro. El. 902. pl. 6. Moor, 
Cafe 909. 5 : 
Where Part of one Parcener's Eſtate is evicted E. 
for Life, that ſhall defeat the entire Partition, which 
is like the Caſe of an Exchange. Thid. 902. - 
Unequal Value or Quantity in one more than in F 
the other, ſhall not impeach an Exchange, but un- 
equal Eſtate ſhall. id. 909. 


Exemplification. 


remplification is when a Man will have G 
any o2iginal Recozd written out and ex⸗ 
emplified foꝛth of the Court where it re- 


mains, to which Purpoſe he may have a Mrit, as appears by 
Reg. Orig. fol. 290. 


Letters Patents, Bills, 
Anſwers, &c. in Chan- 
cery, and the Records in 
any of the Courts at 
Meſtminſter, may be ex- 
emplified and given in 
Evidence. 


One may exemplify a Patent under the Great I 
Seal in Chancery, and ſo he may a Bill, Anſwer 
and Interrogatories in Chancery, and other Pro- 
ceedings there; and alſo any Record or Judgment 
in any of the Courts at FIN, under the pro- 
per Seal of each Court; and ſuch an Exemplifica- 


tion is authentick, and may be given in Evidence to a Jury upon a 


Trial, 23 Maii 1651. B. S. Without Affidavit that theſe Proceedings 
thus exemplitied are examined by the Originals. 


3 


A Rule 


— , —•·Z n ar 


A 


B 


C 


D 


E 


F 


Erigent. 
or Writ. filed in the Common 
Pleas, or in any other Court at Weſtminſter, may 
be exemplified in that Court where the; fame is 


A Rule -made, 


made or tiled. 
C. B. 13 

an Exemplification nor Conſtat was 
pleadable at the Common Law, becauſe they were 
only the Tenor of the Inrollment, and the Tenor 
of a Record is not pleadable ; but now I the Sta- 
tutes of 6 R. 2. cap. 4. 3 E. 6. and 13 Eliz. they 


are pleadable. 5 Rep. 53. | 


That every Patentee, their Heirs and Succeſ- 
ſors, and all Perſons claiming under them, of an 

Lands, ec. granted by Letters Patents by H. 8. 
E. 6. Queen Mary, or the now Queen, may procure 
the ſame to be exemplified, which Exemplification 
or Conſtat under the Great Seal of Great-Britain of 
the Inrollment of the Letters Patents, or fo much 
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So likewiſe may a Rule 
Da or a Writ 


By Pinſent Prothonotary, and the Court there, 1651. 


Neither an Exempli- 
fication nor Conſtat was 
leadable at Common 

; but are made 
pleadable by the Sta- 
tutes of 


6. 2. cap. 4. 


3 E. 6. 
18 Eliz. 


All Exemplifications of 
Patents orwhat concerns 
the Parties Title, may 
be pleaded as well as if 
the Letters Patents were 
ſhewn. 

13 Eliz. cap. 6. 
3 & * E. 6. cap, 4. 


thereof as ſhall ſerve for the Parties Title, ſhall be allowed to convey 
a Title in all Declarations, Avowries, Bars, or other Pleadings what- 
ſoever, as if the Letters Patents were pleaded and ſhewed forth. 


Exigent. 


N Exigent is a Mrit which is ſued out 
after a Capias, Alias and Pluries, in o2- 
der to outlaw the Defendant if he doth 
not appear. 


An Exigent againſt two which is returned in theſe 
Words, non comparuerunt, and the Words nec ali- 


quis eorum comparuit omitted, is erroneous, and 
muſt be reverſed. 21 Car. B. R. For if one of 


An Exigent, what. 


Exigent againſt two, 
where the Words nec ali 
guts eorum comparnit are 
omitted, 1s erroneous ; 
and why. 


the two do appear upon the Exigent, he that appears ought not to be 
outlawed, and ſo the Return is uncertain ; for it cannot be known 
which of the Parties did not appear, nor conſequently which of them 


is outlawed. 

The common Error for reverſing of Outlawries 
in the Crown-Office, is upon the Return of the 
Exigent ad Com. meum tent. 20 Martii anno, &c. 


The common Error 
for reverſing of Outlaw- 
ries. 


apud, 


P ——— m eee 
_ : 1 * - 
po q is 
+. ——— 


apud, &c. pro. Com, meo, and doth not ſay in & pro Com. for it may 


be held for the County, but _ in the „ og any 25 
„ Apon ſuing out of an Exigent in all criminal A 

de "on he a8 Matters —— Conviction, there ſhall be a Procla- 

muſt be delivered three mation with the ſame Teſte and Return, delivered 

Months before the Re. to the Sheriff three Months before the Return. 

Stat. 4& 5 W, & | | way Lt 4% od 

M. cap. 22. let, 4. . 1 
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Deed, 
1 | 20 10. 
ee Mtes. 

| Moꝛds. 


1301 | ns ay. Bo 3h 2 the Expoſition of Deeds the Words ſhall al- B = 
VR pomen or ; ways be conſtrued, wo 
if Firſt, Acco2ding to the Intent of the Parties, and not otherwiſe. C * 


| | Secondly, That the Deed ſhall never be void, when the Words can D 
13H | be applied to any Intent. 3 | 
ill | Thirdly, That the Words ſhall be taken moſt beneficially for the E 
{ | Perſon who takes by them. 1 Plow. 160. 5. 161. 

| 

| 

| 


Grants to be taken It js a Rule in the Expoſition of Grants, That F 
INTO. they ſhall always be taken moſt ſtrongly againſt the 


Grantor. 
Grantor. Carter 104. 


iN Statutesbeftexpound- The beſt Expoſition of the Statute-Law is to be G 
1 ed oy conſulting with had by conſulting with the Makers of them, and 
" bers A” how they did in their Time interpret them. Hill. 
23 Car. 1. B. R. For they knew beſt for what Ends they made the 
Statutes: And contemporaria legis expoſitio eſt optima. 8 
Inſenfble Words are. Moꝛzds that are inſenſible ought to be rejected: H Ei 
to be rejected. So alſo Words of known Signification ſo placed in 8 


_ 
— — — —- 
——_ —— ͤK——— ¶ — 2 2 . 
CEL * 4 
_— — — — — 


| | 0 1 E Deed, that they make it * and ſenſeleſs, 

Il Phe Derd repugnant and ATC to be rejected equally with Words of no Signi- 7 
4 ſenſeleſs. fication. V. aug b. 17 6. X's 4 
[| 3 appears not 1 TUhat appears not to be, muſt be taken in Law l E 
l rag. Men Fry to be as if it were not. hid. 169. 8 
| Particular Words. Particular Words put after general Words ſhall K 15 
I General Words. qualify them. 2 Lev. 255. 8 8 E 
| 3 The WM 

*n ; By 


Expoſition — 795 


A The Office of an Innuendo is certainly to decy- . W 
her the ſame Perſon who was incertainly named Dy wig 
ore. 4 Rep. 17. b. 5 Mod. 34% 

Pro, when it ſignifies a full and compleat Satiſ- p., when Satisfac- 
faction, and when it ſignifies a Condition. 4 Rep. tion, when a Condition 


C In ſome Caſes the Word pro hath the Force of a when the Thing grant- 
Condition, where the Thing granted is executory, ed is executory. © | - 
and the Conſideration of the Grant is a Service or 
ſome other Thing, for which there is no other Remedy but the ſtop- 
ping of the Thing granted. An Annuity is granted pro conſtiio, &c. 
The Condition is not precedent, and need not to be averred to be per- 
formed when the Annuity is demanded. Hob. 41. 
D The Words »ſually letten ſhall be intended of Uſually letten. 
| Lands twice or more Times letten. Bid. 33. 
E The Word videlicet in a Deed is put to expound Viclicer. 
or make plain the Premiſſes of the Deed in which | 
it is put, and not to deſtroy it, or make it ambiguous ; and therefore 
that which it brings in, ought not to be contrary to it; for if it be, the 
videlicet is void. Paſob. 23 Car. B. R. And the Deed fhall be taken as 
it it were left out. . * | 

Ik all the Words of a Deed cannot ſtand together If Words cannot ſtand 
without Abſurdity, the Law will make ſuch an Sue dhe Law wil 
Expoſition of them, that the whole Deed may be expound them ſo that 
good in Law. Paſch. 24 Car. B. R. Becauſe the the Deed may be good. 
Senſe of the Parties to the Deed is colle&ed ont of 
the whole Deed ; ut res magis valeat quam pereat. ria 
G Mhen there are two Sentences in a Deed, the The ſecond Sentence 
ſecond may well explain the firſt ; for ex preceden- Hall explain the firſt. 
tibus & conſequentibus eſt optima interpretatio. | 
1 Roll. Rep. 375, 376. LY 


H Theſe two Grounds are to be obſerved in the Tuo Grounds to be 


Expoſition of Deeds. — — 4 Oe 


3 Ik the ſecond Part contradicts the firſt, the ſecond Part ſhall be 

_ voids py . | | i 

K 2. It the laſt Part expound the former Part, both of them ſhall 
{tand together, 1hid. tones WI. 


L. Whenever the Words of a-Deed, or of the Par- If Words have a dou- 
ties without Deed, may have a double Intendment, V<Imendment, one a- 
and the one ſtandeth with Law and Right, and the hh ;. the laſt ſhall be 

other is wrongful, and againſt Law; the Intend- taken. _— 

ment that ſtandeth with Law ſhall be taken. Co. 

Litt. 41. 5. J Es | 
M The Loy _— tranſpoſe 3 * Deeds to The Lav, will tranſ⸗ 
come to the true Meaning of them, but not con- Pole Clauſes to come at 
found them. Carter 1 50, 155. Co. Litt. 217. 6. — * 
90 Debt 
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Prad. thirty Acres ; 
adjudged void. 


Anno Regis, and Anno 
Regni Regis. 


Preſentment ad Eccle- 
fiam, 


Ut, an Affirmative. 


Words expound one 
another. 


Quendam. 


Towards. his Ya 
at Law. 


Tnſimul he. 


Prad. | 
Failing, J. S. 
Faldage. 


Toll, Stallage, Paſſage. 
Or either of them. 
Sunday no Law-Day. 


To what the Laws are 
adapted. 


The Addition of uſe- 
leſs and impertinent 
Words ſhall not hurt. 


The beſt Conſtruction. 


for the ſupporting of a 
Judgment. 


No Circuity of Action. 


Vain. Words in one 
Sentence may operate 


upon another Sentence. 


Modus O conventio vin- 
cunt legem. 


A ſpecial Conſtruction 
upon the Words, habens 
legalem titulumGintr avit. 


Conjunctive taken to 


be disjunctive and diſtri- 
butive. 


39 31_5 


Debt for Tithes of twenty Acres qwas quidem A 
pred. thirty Acres he had ſown, and carried away 
the Sheaves, &c. There on Motion to arreſt Judg- 
ment, the pred. thitty was adjudged void, and it 
ſhall be intended pred. Acr2s.; 1 Libtw: 97. 

Anno Regis and Annd Regni Regis is is all one. 14. B 
113. 7. 

Preſentmerit ad Eccleſitim taken for preſentation”, © 
inſtitution” &. induclion q Idem n | 

1. 
Where ut is an "Affirmative, as wt filius G5 beers D 
is affirmative that he is Heir, ſo ut Adminiſtratrix, 
or ut Executor, is affirming that ſhe is Adminiſtra- 
trix, Oc. Id. 224. 

Words in Deeds of Settlement. and Revoraions E. 
expound one the other. 3 Lev. 213. 

Expoſition of the Word Quendam. 1 Lutw. 375. F 

The Words, towards bis Charges at Law, ſhall G 
be expounded in full Saisfaction. Id. 533. 

Of the Words in Articles between a Man and a H 
Woman ſole to pay to her 16. ſo long as they 
inſimul cobabitarent, anglice lived together. Ibid. 5 57. 

Ok the Word pred. 1d. 428. 1% 1 

Df the Words Failing J. &. 1d. 904 "hog; K 

Df the Words Faldag: and Falde — is, and to L 
what Things they extend. 2 Lutw. 1258, 1259. 

Df the Words Toll, Stallage and Paſſage. Id. 15 18. M 

Ok the Words, Or either of them. Id. 1629. C. N 

Dies ra, non eſt Dies Juridicus. 2 Saund. 42. O 

Ad ea qua frequentius accidunt Jura eee, ES 
2 Saund. 67. 

Where the Addition of uſeleſs and impertinent Q 
Words ſhall not hurt. 2 Saung. 79, 80. 1 


The better Conſtruction muſt be made for the R 
ſupporting of a Jadgment. 2 Sauna. 173, 174. 


The 1 3 Circuity of Addion. 2 8 8 


150. 
- Where Words are idle where plac'd, they ſhall T 
operate upon a ſubſequent Sentence. 2 Saund. 166. 


Madus 6 conventio vincunt Een. 2 Saund. 167. V 


Where the Words are, that 4. B. habens jus & X 
titulum, &c. intravit, ſhall be conſtrued, that A. B. 
intravuit, and then had Right. 2 Saund. 180. | 

Where a conjunctive Sentence ſhall be taken in Y 
the disjunctive . RY 2 Saund. 292, 


2 When 


Expoſition. * . 
A - When an unuſual Word comes in Qu ſtion, the 
Opinion of Grammarians is neceſſary or the Con- 
ſtruction of it. 1 Leon. Caſe: 326. 2. rt 
B Tae ought always in the Conſtruction of — 9 
to have Regard to the Meaning of the Parties, and 
not to argue the Aptneſs of Latin Words. 2 eon. 
ol. 129. 
C - "Itifenſible Words in one Sentence: male all the 
Sentence inſenſible, though it was Pere without 
. them. 2 Saund. 306. 85 
D Uile per inutile non vitiatur. Bid 306, 369. 
E Expreſſio eorum quæ tasite inſun nivil. Menden. 
Ibid. 351. 

F cubere one Part of a Sentenee ſhall * ned 
and expounded by the other, and where: not. 
I Saund. 559. 

G Qhbere a reſtrictive Clauſe ſhall extend. to both 
| Sentences, and where not. Bid. 6606. 
'H An inſenſible Clauſe doth not vitiate that Which 
is ſenſible. id. 320. 
I Adio perſonalis moritur cum aalen, Ibid. 210. 
K Cezflante ſtatu F. ceſſar G. derivations. 
Ibid. 20e 

THe ' Where the Recital of the Condition: of a Bond 
ſhall reſtrain the En: indefinite Words. 
Ibid. 413, 414. 

M Pieſtura terræ, whit. 3 L Caſe 11 18. 0 

N Dow it is taken with obligamus nos G. quemliber 
noſtrum conjuuctim. 2 Leon. Caſe 1236. 

O The Meaning of the Word (viz.). 3 Leon. Caſe 
178. fol. 126. 5 Mod. 28, 29. Moore, Caſe 1236. 
P Ok the Signification of the Word De in a Deed. 

I Leon. 164. „ ag ne 

Q The Word Tenement. I 1 188. Cate 265. 

R 15 Word werque. 1 Leon. Caſe 326. 2 Leon. 
fol. 219. 

S Pow to be expounded, Cro. E. 885. pl. 8 

T The Words erigere and exalare. 2 Leon. Caſe 
222. 

V The Word (Domus) eſt nomen 1 and 
contains many Buildings, as Barns, Stables, c. 
2 Leon. Caſe 230. * 

W The Words ea intentione. 2 Leon. Cale 275: 

fol. 217. _- 

* The Word Thaw... hid. | 
The Word Quilibet. 2 3 fol. 21 Ps 5 
Z. The Words uſually occupied with. it, amounts to 

the Words uſually let with it. 2 Leon. Caſe 287. 
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When the Opinion of 
Grammarians IS nece(- 


* add be had 
to the Meaning of the 
Parties. 


Inſenſible Words { -oil- 
a Sentence, which 
was good vithout 1 


Utile per 2 Ye. | 
Expreſſo eorum, Rc. 


Where thes as; 2 8 
tence ſhall be reſtrained. 


To what a reſtrictive 
Clauſe ſhall extend. 


Where an inſenſible 
Clauſe hurts not. 


Ny per ſonalis moritur, 
c. 


Ceſſante ſtatu A 
ceſſat, ce. e 


Where aReci * ſhall re- 
ſtrain indefinite Words. 


Veftura terre. 
Quemlibet. 


g Nieliet, ſee pit 


Scilicet. 


De in a Deed. 


Tenement. 
Uterque. 


Utrique partium. 
Erigere, exaltare. 


Domus, 


Ea intentione. 


Puer. 
Quilibet. 


Uſually occupied, uſu- 
ally letten. 


Firma 


798. 


en. 


Iupeſterum procreand, 


Terminus, 


Capellanus. 
Ita quod. 


Sub conditione, 


Ad efefum. 
Pro. 


Times. 
Sibi. 
Licet. 
Curtilage. 


Garden. 
Innuendo. 


Præmiſſa. 
Simony. 


Per nomen. 


Quorum tenor, 


Scilicet. 


Ex certa 2 £3 me- 


Firma ſignifies ſometimes Lands, ſometimes Rent. A A 
3 Leon. 8 29. N 

The Expoſition of the Words ex certa ſclemi⸗ SB 
mero motu in in Paretits, 3 Leon. Caſe 69. fol. 9. 
he Meaning of thoſe Words. 3 Leon. Caſe 126. C 
The Expoſition of the Word Terminus. 3 Leon. D 


ſe 15 

The Meaning: of tlie Word Lollard. 3 Leon. E. 
Caſe 251. 

UUhat, and the Original of them. Zire. Rep. 95. F 

Ita quod, where it makes a Condition, 4 Leon. & 
Caſe + ug fol. IP | 

Makes a Condition. Vid. H 

Where it makes a Condition. Lid. I 

Pro, where it makes a Condition. 1bid. It makes K 
a Condition in Things executory. 2 Saund. 352. 
There it makes a Condition. 16:4. 71,72, How L 
to be expounded. Popb. 37. 

Si, where it makes a Condition. Ibid. 71. M 

The Word Dedi, where Money is given, and N 
the Deed: inrolled, ſhall amount to a Bargain and 
Sale. 4 Leon. Caſe 224. | 
 Obſtupavit viam is good without ſhewing of any 0 
Manner of Erection of Gate, Ditch, c. 4 Leon. 
Caſe 273. Obſtupavit amounts to obſiruxit. Ibid. It 


implies a Nuſance continued. 
Fo2 the reafonable Conſtruction of Times. P 


4 Leon. 177. 
prehends the ſingular as well Q 


The Word ibi com 
as the plural Number. 22 Eliz. 74. pl. 24. 


| Trhere cet is a good Affirmation: Cid. El, 75. R 


4 Curtllage is Parcel of an Houſe. Cro. El. 89. 8 
N 
2 What it is, and how it will paſs. Ide. I 

When an Innuendo is brought in to explain ſome U 
uncouth- Words and Expreſſions uſed in ſome Coun- 
tries, it ought to be help'd out wich an Averment. 
See Co. El. 307. pl. 8. 

_ The Expoſition and Extent of the Word Pre- W 

CY. Eis. 782, 125. pl. go * 
"The Definition of it, and what it is. Cro. Elta X 


789 
The Expoſition of | it. Cr0. Eli. 92 2. pl. X 
This is no expreſs Allegation. o. El. 2757 24. Z 
Where the Word Sczlicet ſhall be void idle, 2 


and where not. O. Fac. 618. pl. 8. Plow. Com: 8. 


Cro. Fac. 428. pl. 3. 620. 1 Saund. 118, 119, 170, 
286, 287. 2 Saund, 290, 291, 


2 Nhat 


A 
B 


C 
D 


E 


F 
G 


H 


1 
K 
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N 
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352 * 


Mhat they are. Cro. Car. 179. 
Pimp is known to be a Name ks a common 


Pandar. Cro. Car. 393. pl. 5. 394. 
Decimas Garbarum is always Corn. Co. Elig. 633. 


J. 26. 
1 Tf a Man be to aſſure ſo many Acres, it muſt be 


according to the Eſtimation of the Country where 
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Jampna (3 Brueria. 


Acres. 


the Land lies, not the Statute-Meaſure. Co. El. 665. pl. 15. 


All the Court held them to be but one Name. 


Cro. El. 776. Lok 

Cro. Eliz. Ta hr, how. 861. pl. 34. 

The Expolition of decem par. velorum 2 tegu- 
lorum. 2 Saund. 74. 

The Word ad 133 ſignifies ad proſequen- 
dum, and alſo ad defendendum. Ibid. 95. 


The Extent of it. Bid. 96. 
In Conſideration of a Covenant performed, and 


of a Covenant to be performed. tid. 156. 
The Meaning of it. Vid. 156, 157. 


Dow it ſhall refer. Bid. 180. 

- Signifies as well to borrow as to lend. Vid. 291. 
How to be conſtrued. Vid. 181. 
TheMeaningandUſeof it inpleading.1Saund.117. 


Q Non obſtante, ſee Title Non Obſtante. 
R Sciens not traverſable, ſee Title Traverſe. 


S 


T 
U 
W 


Scilicet repugnant to the Matter 1 is void, 


as well after a Demurrer as a Verdict. Salk. 281. 
So that, the Meaning of thoſe Words 2 Lev. 150. 
Thence, the Signification of it. 2 Lev. 241, 242. 
Then and when ;, theſe Words are Demonſtration 


of Time. 3 Rep. 21. 4. . 


X Et: fic. 2 Leu. 140, 141. 5 Mod. 351. See in Title 


Y 
2 


a 
5 
C 


d 


Plea and Pleadings. 
Relation, not to the next Antecedent, but what 


is moſt agreeable to the Matter. 

Quando; the Meaning of it in the Words of a 
Plea, Venit 8 defendit vim & injuriam quando, &c. 
Co. Litt. 127. b. Antea Title qhatement. 
Conjunftim &&. diviſim. Moor, Caſe 1154. 

Et vim eorum conjunctim &. dbvif im. Ibid. 

Una cum. Moor, fol. 882. 

Where the Iſſue taken goes to the point of the 
Writ or Action, there Modo & Forma are but 
Words of Form: But when a collateral Point in 


Amie and Agnes. 


P alam E publice. 
Decem paribus veloram 


O tegulotum. 


Sequendum, 


Conceſi. 
In Confideratiori of 


a Covenant performed, 
and to be performed, 


In Conſideration per- 


formationis inde. 


HabensbeingaParticiple, 


Mutus, 


Contra formam (3 effettum, 


Eo quod. 
Non obſtante. 


Sciens. 


Scilicet, where void. 


So that. 
Thence. 


Then and when, 


Et fic. 
Relation. 


Quando, 


Conjunttim 8 divifim, 
vim eorum conj un- 


tim & divifom. 


Una cum. 


Modo £3 Forma, where 
eſſential, where Form, 


Pleading is traverſed, as if a Feoffment be pleaded by Deed, and it is 


traverſed abſque hoc quod feoffavit _ 2 . here theſe Words 


9 


are 


200 f Expoſition. 3 
are ſo eſſential, that the Jury cannot find a Feoffment without a Deed. 
Co. Lit. 281. b Gy 


- 


us Words. Where Words are dubious they ought to be A 
"OR taken in that Senſe, that no Wrong hall "be done. 
2 Lev. 15 5. f A ; 
General Words in a General Words in a Releaſe reſtrained by the B 
Releaſe. particular Occaſion thereof. 3 Lev. 273. 
Curtilage. # A Curtilage is a Member, or at the leaſt an Ap- C 
| pendix of a Meſſuage. 3 Leon. Caſe 283. 
Imaginatio. Imaginatio, what. 4 Leon. Caſe 137. D 
Conſpiratio. Con ſpiratio, what. Did. 
Save harmleſs. How to be conſtrued. 1 Saund. 218. F 
May. May in. a Covenant or Condition of a Bond. G 
| Poph. 40. 
Meſſuage. A Meſſuage, what. 2 Keb. 118. pl. 64. H 
Kin Ag omnia bona, - y the Grant of omnia bona, all Chattels real I 
W ira and perſonal paſs. Litt. Rep. 87, 


So of Catalla Felonum. BY a Grant of Catalla Felonum the Grantee ſhall K 
have Choſes in Action, as Bonds, Gc. Lit. Rep. 87. 
See in Title Choſe in Aﬀion. 8 


- Writ of Extent is ta value the Lands L 

ak ane bound by-Statute, &c. that hath 
fozfeited it, and to. deliver to the Co- 
the. yearly Pzofits the Eg we map be in Time ſatisfied his 
Debt. Terms of the Law. 189. b. N 


Lands in he Hand- of IJ ands in the Hands of a Truſtee may be ex- M 
3 for a Debt due to the King. Hill. 23 Car. 
et 9. B. R. and alſo now for the Debt of a common 
70 Perſon, by the Statute of Frauds. and Perjuries. 
i. Fa. againſt Conu- Sci. Fa. againſt Conuzee and Aſſignee of a Sta- N 
zee of a Statute. tute on Satisti Rien. 3 Keb, 15. pl. 24 
1 | Againſt 


An Extent, what. 


— 


(id. 92. 

D Ok Moie 

4. ph 47. | 

Y an Extent ought always to be by Inquiſition, 

and the „* ff without an 1 quiſition cannot exe. 
cute it. Cro. Fac. 569. pl. 9. 

Note, The E 
atter, and not 
=o ey do, the Pl 


S, and 


the Debt. 


preſently thereh enter without the 

vering of Foſſeſſion. I 
The Conuzee hath 

Extent until the Delivery 


oods o 4 „Tears, 

le. See Title Execution and Ren 
Conuzor cannot 

fter Satisfaction, but is 

0 an Extent: Bu 


uh 
Put to his S. 


| t in Caſe of an 


Caſe of 


until the Debt be far 
Lands extended at th 
the King Srants the Lands 


35. 
may be ſolely ex- 
ve purchaſed 
the Recogni 


3 134, 1 
own Land 
Perſons lia 


and ſubject to nance: Becauſe 


vered by 


-' Thall be taken 
4 Ex 


the Conuzee 
Fa. in the 


ſome f 


& t 
Againſt He; and fur” 


viving 


On Judgment of all 


to one Joint-Tenant. 
Of Moiety in ales. 


An Extent muſt al- 
ways be by Inquiſition. 


What muſt be done 
where Extendors over- 


ue the Land. 
then he ſhall have 


Co. Fac, 12. 


After 2 Liberate award- 


thout Poſſeſſion deli- 
the Sheriff. 


upon an 


ent, and what n 


- 


t 


—_ * 
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the Purchaſors are in other Degree than the Conuzor himſelf, yet one 
of the Conuzors ſhall not be ſolely charged. 3 Rep. 13. 4. 
Tuo are bound in a Tuo or more are bound in a Recognizance or A 
RecognizanceorStature, Statute, every one is bound in the whole; yet the 
ts wr da of the one ſhall not be ſolely extended. 
| 3 Rep. 14. 
Where there is an Extent upon a Statute, and B 
a Liberate thereupon, upon which ſeveral Houſes 
arc delivered, but the Liberate is not returned; 
it is good. 4 Rep. 67. a. Though regularly when Inquiſitions are oo. 
the Writ ought to be returned, See Title Execution. *© 
How the Conuzee ſhall Tn a Sci. Fa. ad computandum, the Conuzee ſhall C 
account upon a Sci. Fa. account according to the extended not the real Va- 
| ue of the Land. Hard. 136. 
An Office is extendi-- It was decreed that an Office is extendible in D 
ble. Lua or Equity. Chanc. Rep. 39. 
A Reverſion cannot be A Reverſion cannot be extended. 2 Sid. ds © 
extended. 4 
Where a Defendant in In Caſe of an Elegit upon a Judgment after the F 
0 Plaintiff hath received his Satisfaction, the Defen- 
JE dant may enter, for there the Plaintiff ſhall por 
bave Damages, Coſts, or other Thing, but onl 
3 be carte] Ex- the Land, until the Debt be ſatisfied : But in Caf: 
wy of an Extent: upon a Statute, the Conuzor cannot 
enter, for the Conuzee ſhall hold the Land, not only until he is ſatiſ- 
fied the Debt with Damages for the detaining of it, and alſo his Coſts 
of Suit; but alſo for his reaſonable Labours and Expences, Gc. for 
the Entry is, Tenendum ut liberum Tenementum, &c. quouſque debitum 
prediftum unt cum damnis & cuftagiis ſuis neceſſariis & rationabilibus 
ut in-laboribus ſefis dilationibut & expenſis, & c. which are uncertain. _ 
And the Conuzee being in by Matter 4, Record, he ſhall not be put 
out but by Record, vig. 4 $i, Fa. brought againſt him; and the Court 
of Chancery, out of which the Writ iſſues, ſhall ad judge of the Da- 
mages, Labouts, Expences, c. Co. 4 Rep. 67. b. See March Rep. 
207, 208, 209, &c. Wet 
r pre by the Preamble of the Statute of G 
may be ſued out upon 32 H. 8. cap. 5. and divers Books, that after a full 
* 9 8 ap. 5. and perfect Execution had by Extent returned, and 
of Record, there ſnall never be any Re- extent upon 
any Eviction; but if the Extent be inſufficient in . there may go 
out a new Extent. * Wt 280. A d 1 off: 1 zs ES | 


An Extent and Libe- 
rate is good, tho' the Li- 
berate be not returned. 
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ftinguiſhment is where any Rent o2 Ser- 1 
vice is going out of any Land, and he Frunguiſment, hat 
who hath the Rent o Servites purchaſes d ar 
the Land, whereby he hath as good an | 
_Efftate in the Land, as he hath in the Bent, then the Rent is er- 

tin: So alla where the Debtee makes the Debto! His Erectito2z 
oz where the Letz enters toztiouſly againſt the Leſſee's Conſent. 


f one have uſed to hold a Court by Cuſtom, as If he wh6 holds 4 
" 75 he may, if he afterwards — nr DNR 
Patents to enable him to hold this Court, he has bold it, the Cüſtom is 
thereby extinguiſhed the Cuſtom, and muſt now *tinguiftied. © 
hold the Court by Virtue of his Letters Patents. fo 
Mich. 24 Car, 1. B. R. Fot the Party hath thereby waved the Cuſtom, 
and hath made Election to hold his Court by another Authority; and 
both Authorities cannot ſtand. together.. 1 ; 
GC Tivo are bound jointly and ſeverally in a Bond, _ Obligee makes the 
the Obligee made the Wife of one of the Obligors Oe e 14 == 
his Executrix, who adminiſtred; then her Huſband ſion. 
made her his Executrix, and died, leaving Afﬀets 
to Pay the Debt; then the Executrix died; and ad. 
miniſtration of the Goods of the Obligee not adminiſtred oy his Exe- 
cutrix (the Obligor's Wife) was granted to the Plaintiff, who brought 
his Action againſt the ſurviving Obligor; and adjudged that it would 
not lie. Firſt,, Upon the Obligee's making the Wife of one of the 
Gen his Executrix, the Action was at leaſt ſuſpended: And then 
the Rule is, That a perſonal Action once ſuſpended is extinct. (Nore, 
This Rule hath an Exception : For if a Feme-Executrix takes the Debtor 
to Huſband, this is but a Suſpenſion during the Coverture. 8 Rep. 136.) 
Secondly, When the Obligor made the Executrix Kat 
of the Obligee his Executrix, and left Aſſets, the . OTE or 
Debt was preſently ſatisfied by Way of Retainer. 

9 


Hob, 10. Moor 85 5. Brownl. 76. Cx. Fac, 271, Telu. 196. 
2 


A 


o 


The 


804 Ertinguithment. 


Debtee makes Debtor The Obligee makes the Obligor (who owed him A 
| TEES no tx- on Bond 4001.) his Executor, and after givi od 
cer; ſeveral Legacies, he gives the Reſidue to J. S. 

was more than enough to pay all the Legacies: The 

Queſtion in Equity was, Whether this 400 J. ſhould 

be paid to the 5 P. y Legatee, or was extinguiſh'&y ecreed, That 
it ſhould be pai Ito bin. Charic. Rep. 292. See F * recuto2s. 

83 part u: In Debt for Rent the Defendant pleaded an B 

pends the whole Rent. Entry by the Plaintiff into the Land, and pullin 
down Part of an Houſe Jet with it; the Plaintiff 
replied, that the Defendant re- entred into the Land, and that Part of 
the Houſe which ſtood ; the better Opinzen was, that the Rent was 
ſuſpended. Cro. El. 341. pl. 8. 
Whit thall be an Ex- Nd Extinguiſhment of Rent ſhall be, but where C 
tinguiſhment of Rent. the Leſſor enters injuriou ik and againſt the Leſlee's 
Conſent : Not where all is done by Agreement. 
2 Lev. 143. 
A Releaſe of Common + A'Releaſe of common i in one Acte 3 is-an Extin- D 
ok; guilhmens of the whole Common. Show. Rep. 350. 


the Whole. 


A Coprhold ig extintt- 2 Copodewer takes a Leaſe of the Manor, his E 
by takj 185 en HOY is * on El. 7. 2 5 5 


2 


+111 of 4 


Where Union is an 4 nervetual Vaion of the * Tenancy to the * F 

hg or Rent to the Tenaricy, is an Extinguiſhment of 
þ | the Rent. YVaugh. 39. 

' Where upon a Grant ;/ Ik a Man be ſeiſed of a Rent-Charg e in Fee, and G 
of 2 Rear there in de grants it to another and his Heirs, 450 the Tenant 
Remedy for the Arrears. 2 

attorns, ſuch Grantor is without Remedy for the 
Rent Arrear before his Grant, for diftrein he cannot, and other. Re- 
medy he hath not. Yaugh. 40. u u 

—.. HR chens is a Bond to pay Mone after H 

ring makes no Extin- Marriage; between the Obligor 1484 the bügee, 


guiſtunent. the Inter marriage only ſuſpends, but not extin- 
| guiſhes the Debt. ' Salk. 325. | 
The like. So a 'Feme Executrix of an Obligee marries I 


the Obligor, *tis no Extinguiſhment. Salk. 326. 
Wat the Husband The Huſband may releaſe a Duty which pA K 
e. ſibility may accrue to the Wife during the ver- 
a ture, otherwiſe not. Ibid. * 
4 Fend not to be An Adminiſtrator may retain a Bond Debt Tra. L 
Fahre to ancthers entf but he'o can't plead a Bond't to another. bid 
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Damages. 
1 n, Mb Sheritt. 7 
| 721 ovary Treſpals. 


alte Impꝛifonment is where a Man is ar- 
- reſted and reſtrained from his Liberty, „ale Inpuiſon ment; 
without a legal Pꝛoceſs, and due Courſe LEY 
book Law; and fox ſuch illegal Uſage, he _ 

thall-recover his Damages. 


An Adtion. of Falſe Impriforitient lies againſt a | Fae Imprivnmeat 


B ; Falſe Imprifonmeat 
-. Bailiff, by the Party that is arreſted by him after lies againſt a Bailiff for 
b Writ is paſt. Fil. 23 Cor, 1. d ente 


the Return of the 
B. R. For this is all one as if he were arreſted _ a | 
without a Writ ; for by the Return of the Writ the Sheriff's and Bai- 


by Virtue thereof to arreſt the Party. | 


* 4. 5 1 


a 1 unduly ob- 
«BT ot "4 n - 7 tain e may have an 
impriſoned, an Action of Falſe Impriſonment lies Adtion againſt chePlain« 


by the Party impriſoned againſt him at whoſe Suit _— not againſt the 
he is impriſoned, but not againſt the Officer who : 
executes it. Mich. 24 Car. 1. B. R. 


C Ak a Proceſs be unduly obtained, and the Fry If a Man be impriſon'd 
- againſt whom it is had, be thereupon taken and b 


D Uhere a Court has Juriſdiction of a Matter, If the Court has Ju- 


and makes out an erroneous Proceſs, tlie Officer . _ 
who executes it ſhall be excuſed : But if the Court cutes an erroneous Pro- 
out of which it iſſued hath no Juriſdiction of the <6; otherwiſe if the 


Matter, then whoever afs unde? it is a Tieſpaſſer, Kas =o Ju 


E A Man may be impriſoned for a Contempt A Man may be im- 


. . | priſoned for a Contempt 
done in Court, but not for a 2 . 

9. ph. 24. Cour t, nor for a private 
| Abuſe. . | 


F Jnan Action of Treſpaſs, Aſſault, and Falſe Im- Falle Impriſonment 


f 24 | | | Pro $4. 
pon Evidence at the Trial it appeared, that there and good, * 


was but 51. paid by the Plaintiff to the Defendant | 


liff's Power is at an End as to that Writ; and fo they have no Power 


FERRER, quouſque finem fecit ſeptem Librarum; 4425 2 _ 26 


8 


— 


—— . — 2 . - — | : 
= 2 — — — 
— — — . ⅛—L.:——jÜ - et a ts — — —— 


cord, and Matters o 


Falle Imprilonment. 


2o6 


for his Deliverance, which varied from the Declaration, that being 7 JA 


But the Chief Juſtice ſaid, it was, well enough; for the Action is for 


the Treſpaſs, and Falſe Im pritonment, and the other is only for Ag- 
gravation of Damages. Trin 8 V. in C. B. 

Three found ſ-verally In Treſpaſs, e and 2 . Goods, A 
guilty, and ſeveral Dü. | three are fund ſevepally guilty, | and feveral Da- 
mg * © © ges are rag” 50 10 _ be, de melioribus 

7 nic, if the Plaintiff plea 3 Lev. 324. See 
1 5 Damages. 


Variety of Matter In Falſe Impriſonment the Defendant juſtifies by B 
=_ 4% ft. t in Iue Writ, Warrant and Arreſt, and — all other 
* Times and Places. -The Plaintiff replies de ſon Tort; 
and held naught, to put Variety of Matters in Iſſue, as Matters of Re- 
Tad, upon de ſon Tort. 3 Lev. 65. 
How a Juſtification In Tr eſpaſs for the taking of the Plaintiffs C 
mule be for taking of Goods, and detaining'of then”? quouſque ſinem fecit, 
Goods upon a Fi the Hetenchnt ſti by Virtue of a H. Fa. un 
the Plaintiff had paid to AM Defendant the Money 
for the Goods taken upon the Fi. Pa to tlie Uſe of the Sheriff, and 
this was held to be naught: Becauſe the Detainer ought to have been 
pleaded to be, until the now Plaintiff had 175 the Money to the Uſe 


of the Plaintiff i in the Fi. Fa, 2 Fentr. 93. 1 

In Falte Imprioument ,, Ik an Officer, vis. Juſtice of the Peace, Conſtz: D 

againſt an Glfcer, he he ſtable, or other Pariſh ficer, be fued for Falſe Im- 

may plead A 5 lity priſonment, he may plead the General Iflue, and 
give t give the Special Matter in Evidence; and if he re- 


Matter in E 
a Covers, of the Plaintiff be nonſaited he {half Have 
271 Jac, cap. 12. his double Coſts: By the Statute of 7 Fac. cap. 5. 


x 4 gee 21 C. C s. , 
Where it lies. | | F al Tae ee lies Where one is arreſted E 


after the Return of the Writ. Mod, Cafes in Law 
and Equity, 12. | 


F alfe Latin and Form. 


HE Court ug ip amend Fatt Latin ant F 
Form in Bills preſented to them by the 


The Court with the 
Conſent of the Grand 


Jury ainends falſe Latin 

in — Bills but will W Grand In eſts eve Budde by their Li- 

= þ — the Subtapee. — xt cence and Confent : But the Court cannot 
ob WE Matter of Subſtance i in them. Mich. 22 Car. 1. 


B. R. For that were ta make new Bills; but the altering them in the | 
Form only alters not the Subſtance of chem. 


1 Where 


* 44 * 
2 
* "= 


tJ __- _— 
— 
_— 


Falſe Latin and Foꝛm. 807 
A . here ©. a Latin Word is ſignificant, though it , Fhuo 8 Lutia Word 


be not good Latin, yet an * * where it hall. __ 


tion or Fine ſhall. not be made void by it: But if 
the Word be not 211 nor a r by the Law but is al- 
toge ether inſenfible; there, if it be in a material Point, it | makes the | 


ole vitious. 5 Rep. 121. 4 g 
B Where Falſe Latin in ſeveral; 8 TAR I a Decla- FS po — Latin 
ion. 


ration ſnall not hurt it. Lutw, 


C om in a Quo Warranto a Man may claim fach How inaQuoWarranto 
Franchiſe by the generaLWordsof Tui cali eadem Punch PE 
conſimilia, without ſnie wi 1711 8 or pleading of 

the Charter: And when he*fhall be forced to plead 

A *. Charter. 9 Rep. 27. 

1 D Ala, wien a Man claims ſuch Franchiſes by the 
3 general Words of Tyt talia privilegia, & r. as ſuch 
ih, one had; which Eſtate, he to whom the Refe- 
rences are made, ought to have in the F ranehiſes. 
9 Rep. 27. be | 

E (hat ancient Fandiütes oupht. to heavy n Al. | 

lowance, and what not. 9 Ren. 27. b. And of Al- 
lowance of Charters in Eyre, King's Bench. Com- 
mon Pleas and Exchequer. hag, 28, I 15 

F Falſe Latin, i. e. quidem for quidam abates not | 

G And Aſident s -- fot Alden, held well in 

à Verdict. Did. } ; 

H Two Negatives in Grants may be taken as a 

4 contra. in Pleadings, Bo in Latin. 
It: ſhall not vitiate an Indi&ment, Declaration Inditment. | 
i Lutw. 885. Comberb. 225. | 
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K Noz is Retes for Retia ill. Comberb. 226. in M 

L Noz Ofagint for Offogint. Comberb. 225. Ofagint for Offogint. 

M N Ipſe tor Igſa is no Error. Comberb. Ipſe for Ipſa. 
169. 6 

N Quere, Duodecim for Duodecem. Tbid, Daaden for Duadecem, 
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LOR © A518) £ 

NM cho Caſe of Hoke and Nichit,Paſob; 1645; by 
Giyn Chief Juſtice, + There ate ory 8 n 
the Sheriff for 1 facies poſe 
1 feffioniem, and ſo let it he declared, although 

they have uſually taken Fees for executing ſuch Writs. 
-Y n * Ss biz the B 


No Fes are due to 
Sheriff for executing 
— Hab. fac. poſſefionens ; 


= 
1 
* * 


r 2:77, ere | e no Fees: due to the Sheriff 
Selber Segenler. Comman Law, from the Subjed; for execating his 
_—__ ..,, Office; but he is to execute it orTute officii'at his 
own Charge; and the Government always takes Care to make Choice 
of a Man of a good Eſtate'in Lands in his County, who can bear the 

Charges of it, and anſwer the King and his Subjects for any Miſde- 
meanor he ſhall „ 5 254 8 32 8g _ Y : 
| An Action of Debt or Caſe doth lie for an At. C = 
. Nate, Genz or torney for his Fees, againlt him that retainad him 
in his Cauſe. Mich. 2d Car. B. R. e, Whether 5 

it lies for a Counſellor without a ſpecial Retainer? 
This Court will grant Ik 2 Client, when his Buſineſs in Court is diſ- D 

an Attachment againſt a patch'd, doth refuſe to pay unto che Officer in 
Ne Fer ef al. Ca. Court the Fees which are due to him for doing his 
SN * Buſineſs; the Court will, upon Motion, grunt an —- 
Attachment againſt the Client, to have him committed until he pay =» 
the Fees due; by Roll Chief Juſtice, 1650. For the not paying the bo 
Fees is a Contempt to the Court, and the Court is bound to protect 
their Officers in their Rights. 1 as eas * 
8 By an Act 1 Fac. I. cap. 12. entituled, An E 1 
Raging, ugh _ for the better An 5 Fuſice, it is enacted, = 
pr Certificate in a That no Perſon to whom any Order or Cauſe ſhall _— 


5 128 3 5 
— 471 = 125 


Cauſe referred by the be committed or referred by any of the Judges at = | 

Weſtminſter, or any other Court, ſhall dire&ly or = 

1 Face x. car. 10. indirect y take any Money, Fee or Reward, Bond, 8 
442 Promiſe, Agreement, or any other Thing, for his 
The Penalty. Report or Certificate by Writing, or otherwiſe, 


uV pon the Forfeiture of 100 J. for every ſuch Re- 
port or Certificate, and to be deprived of his Office in the ſame Court, 
to whom the Forfeiture is to be, and where to be ſued for. 


3 


The 


A The Clerk take one ie Shilling for the firſt What the Clerk may 
Side of the Cop af ſuck Report, and. two Pence ns for © (hd DO | 
for every Side And to forfeit ten Shillings for 5 
evety y that he ſhall take over and above. | 

B The Statute of 29 Eliz. cap. 4. which gives Fees The Statute which 


to the Sheriffs, doth only extend to their executing gives Fees, extendsonly 
of Writs - 2 in 1 ties, _ not ha aa 
Cities; and there they are allowed 12 d. in the _ 2g Eli. cap. . 
Pound for the firſt 1007. and 64. in every hun- 
dred afterwards: But then they ought to 55 their own Bailiffs out of 
their Poundage-Money for their Pains. But of late, the Sheriffs of 
Cities do demand the ſaqpy aa: Frith ar Counties have: And I have 
heard they have recoyerid ii. 
C Note, The Statute only Aye That chey may take the above men- 
a tioned Sums. eh 4 on as 57 
— ar met 40. extends on Ach, g 
_— af Coun(el;. A ss of , Attorneys, — be Ne 
t ew 57. 


E A Quantum Meruit lies for F es for ſervin 
_ Commlitioner' on à Commiſſion to examine 
nefles. Salk. 330. 


oY _ Quantum Mervit. 
A * 54 F 


F Ik the Sheriff executes a Writ, he 870 hav | Sheriff's Fees. 
4 his Fees, the' 'the Writ be ertönseug E Bid, 1 
MM 333 Oy 
x Debt lies for Fees for one an Flegit, as Debtfor Fees, | 
= well as an Extent. - hid. 333 ing! 12 Nig of 
. = H. And upon'a 'Capias ad- 22 2c” the Sheriff ſhall Sheriff's Fees. 
= have his Fees for the whole k (Quere of —_ | 


_ 17. fox Sheriffs _ 

= e 9 Eliz. cap. eri 29 Elj3. cap, 
| MF ees, — not extend to e on Statutes, N 0K. eu, 

= | Recognizances, c. becauſe the Judgment is not 

Xx in invitum. Bid. 332. | | 

= K -No2 does it extend 10 Execyyions out of Infe- The like. 

1 rior Courts. Ibid. 331. 

1 L Ander⸗Speritk can't refuſe to execute Proceſs | Vader-Sheriff not to 

= *till he has his Fee; if he does, he may be indicted refirſer9 execute Procels 


3 1 for Extortion. Bid. 330, 331. 
= | M Mo Rule to be for referring an Attorney's Bill when an Attorney's 
9 deliver'd for 7 |" an Actien be pending a 


thereon. Salk. 3 


N Ak an Office . eehol D : | 
Fees is a Dilleifin. Fr , ch Denial of juſt Whata Diſiſin. 


33. 3 
O 'Sutts for * in ” 8 are to For Fees ja the Spiri 
The der of a * not ſue The tk 
there for his Fees. Sol 3 753. a ee me The hes 


840. Fee-ſimple. 


The e. Anda Prohibitich 20 a Suit there for Fees for A 
e h 104 der Fwearing Church-wardenz. Sul gg. 
Fees for Chriſtening, No Fees due for Chriſtenings or Burials;-unteſs B 


Ge. by Cuſtom, and _ he 1 do _ deer, je ibid. 
n N66 TRE WSUIIOIER. © 1 
b. 73 i : BW 171 07 bas 79 „ 170 oh yes oe ry () 
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| oc 
- Fee:fimple, what., dee umple is a lawful and pure Inherieance C 


old to a Man and hi irs f er 
Fir. 20 1. Oo Co, Litt. * yo K 


5 * oy a 


Several Sorts of Fee · There. are three Been Sorts of "Fen, 


ſimple, a 12. fr 
a_— | 1. Fe- umple folate, to a Man 2 his Heirs E 
or ever. 
Conditional. 2. Fee-ſimple conditional, where the Eftate is F 


defeafible by not performing the Condition. 
ſs... 3: A baſe Fee is where A. enfeoffs B. Habend. G 
to him and his Kae. ſo long. as C. hath Heirs of 
his Body; this is a qualified baſe Fee -ſcendible and determinable, 
upon which no. Remainder or Reverſion can be expectant. W $ 
Caſe, 10 Rep. 97. Carter 208, 209, 


A Feoffment to one a F coffinent made of Lands to one and his H 
2 Males isa Heirs Males is a Fee · ſimple, for Want of the Word 
Body, viz. Heirs Males of his Body. Mich. 23 Car. 
B.R. For it is not an Eſtate comprized within the Statute of Weſtm. 2. 
de  donis conditionalibus, and — Tak that Statute there were no E- 
ſtates in Tail, but ſuch Eſtates were Fee-fimple conditional oft prolem 
ſuſcitatam. 
A Fi ee⸗ ſimple cannot be limited upon a Fee-ſim- I 
cords OO ple; if it be, it is void. Dyer 33. PL 12. 225. 
[t 
A Deviſe toa Man's A Devite to a Man's right Heirs i in Fee of Lands K 
La in Fes 15 19 Bin is void, and the Herr ſhall be in vy 
A Fee- Us dem A Fee- le determinable upon a Contingeney, L. 
—_— a Contingency is a Fee to all Intents, but not ſo durable as an ab- 
A EPL ſolute Fee. Vaug b. 273. 


8 3 Where 


110 


| * by Diſcent, he muſt make himſelf Heir 


— 22 * 2 
* £& = = Wa 
o 


4 ” 

SO 
N. 
” 


Fee-ſimple. 


There 4 Man claims as Heir in Fee-ſimple to 


to him who was laſt ſeiſed actually of the Inheri- 


_ tance. Co. Litt. 1 1. 4. 122 
B It Lands are given to a Man and his Succeſſors, 


C 


* 
4 


F 


this creates no Fee- ſimple in him for Want of the 
Word Heirs ; for it is that which makes the Fee- 
ſimple: But to a Corporation it muſt be (Sycceſſors.) 
nn 
Jf a Man give Lands to a Man and his Heir in 
the ſingular Number, this is but an Eſtate for Life; 
for his Heir cannot take by Diſcent, becauſe he is 
but one, and therefore {hall take nothing: So 
where it is to one or his Heirs, or heredibus with- 
out ſis, it is only for Life becauſe of the Incer- 
tainty. Co. Litt. 8. b. So it is where it is to him and 


his Aſſigns. Litr. ſect. 1. 
D 


Jf a Man gives Lands to another and his Heirs 
Males 4 Body) this is an Intail by a Will, 
but a Fee by a Deed. Hob. 32. Litt. ſect. 31. Co. 
Litt. 27. a. the Law ſupplying the Words (f bis 
Body) to make it an Eſtate-Tail by a Will. Lit. 
Rep. 6. 


. 


E A Feoffnent in Fee to the Uſe of a Man ind his 


Heirs Male (without Body) this is a Fee, and tho' 
it be by Way of Uſe, it differs not from other Gifts 
by Deed, and ſhall not have any other Conſtruction; 
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LY 


A Man who claims as 
Heir in Fee-fimple muſt 
make himſelf Heir to 
him who was laſt ſeiſed. 


To a Man and his 

Succeſlors is no Fee-ſnn- 

le, but in Caſe of a 
Corporation it is. 


To a Man and his 
Heir, is but for Life: 


So to one or his Heirs, 
or his Heirs ſans (furs. ) 


Or to his Aſſigns. 


To 2 Man and hi; 
Heirs Males. 

How it is in a Will, 
and how in a Deed. 


To the Uſe of a Man 

and his -Heirs Males 

wiehout Body) is a Fee- 
E. : 


and an Eſtate-Tail it cannot be, becauſe here is no Body from whom 


this Heir Male ſhall come. Co. El. 478. 
otherwiſe it is in Wills. 3 Lev. 214. | 
2 Gitkt to one and his Heirs Females; this is a 
Fee-fimple, becauſe it is not limited of what Body 
the Heir ſhall be, Litt. ſect. 31. 


G An Eſtate made to one and his Heirs during the 


Life of J. S. is but an Eſtate for Life, upon which 
a Remainder may depend by the Common Law. 
I Rep. 140. b. See Poſtea. 


H 4 Deviſe to 4. for Life, and to his Heirs, and 


N 


K 


for Want of Heirs of him to B. this is an Eſtate- 
Tail in A4. becauſe the Words, for Want of Heirs 
of him, is for Want of Heirs of his Body. 3 Lev. 
N 

"By Deviſe of all my Tenant-right Eſtate, a 
Fee- ſimple paſſeth. 2 Lev. 91. 


Where in a Will are the Words, 41! the veſt of 


my Eſtates, they carry a Fee-fimple, if the Devifor 
had a Fee-fimple therein. Show. 348. 12 
98 


pl. 7. 40. Litt. ſect. 3 1. But 


To a Man and his 
Heirs Females (withour 
Body) is a Fee. 


* 


A diſcendible Eſtate 
for Life, what. 


Where in a Will the 
Words, and for Want of 
Heirs of him, make an 
Eſtate-Tail. 


By a Deviſe of all my 
Tenant- right Eſtate, 
what paſſeth. 


All the reſt of my Eſtate, 
in a Will, make a Fee- 
ſimple. 


A Remainder 


812 


A Remainder cannot 
be limited upon an Eſtate 
in Fee. : 


To B. and his Heirs, 
and for Want of Iſſue 
of his Body, Remainder 
over, held to be an 
Eſtate-Tail. 


Feld de te. 


A Remainder cannot be limited upon an Eſtate A 


in Fee, becauſe a Fee- ſimple is an abſolute and 
clear Eſtate, and nothing can come after it. Wil- 
lion and Lord Berkley. 1 Plot. 


A Wah makes a Feoffment to the Uſe of him- B 


ſelf for Life, and after his Deceaſe to the Uſe of 
his Son B. and his Heirs for ever, and for Default 
of Iſſue of the Body of his Son, to the Uſe of 
the right Heirs of the Feoffor for ever: It was 


adjudged in this Caſe, that only an Eſtate-Tail paſſed to the Son. 
But Qnere de hoc; for had it been in the Caſe of a Deviſe, then it 
would have been an Eſtate-Tail; but being in the Caſe of a Con- 
veyance at the Common Law, it ſeems to be otherwiſe. See 5 Mod. 


266, 267, Gec. 


Whether a baſe Fee 
deviſable. 


32 9. 8. cap. I, 


A Man cannot makea 
Grant of an Inheritance 
to commence at his 
Death, and leave a par- 
ticular Eſtate in himſelf, 


Where one may have a Fee-fimp 
Caſes in Law and Equity 253. 


A Rent-Charge is granted to A. and his Heirs C 


during the Life of B. Two Judges againft two 
held, that this baſe Fee-ſimple was deviſable by 4. 
by 52 H. 8. cap. I. ſect. 1. Cro. El. 804. pl. 35. 


Where one is ſeiſed in Fee, he cannot by any D 


Matter in Fact give away the Inheritance to com- 
mence after his Death, and ſo leave a particular 
Eſtate in himſelf; but perhaps it may be done by 
Matter of Record. Oo. Eliz. 29. pl. 1. Hob. 171. 
Cro. Fac. 376. | 303% K 


A Felo de ſe, what. 


A Coroner's Inqueſt 


traverſable, and how. 


4 
=— 


Felo de ſe. 


Deodand. 
See J Forfeiture. 


Felo de ſe is one who lays violent Hands F 


A upon himſelf, and is the Occaſion ok his 
own untimely Death. 


A Cozoner's Inqueſt may be traverſed by an G 


Executor upon the finding a Felo de ſe, but can- 
not be traverſed upon a Fugam fecit. 2 Lev. 152. 


Goods 
2 


le without the Word Heirs.- Mod. E. 


 . 
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A Soods of a Felo de ſe are forfeited before Inqui- Goods forfeited before 

ſition, viz. immediately upon . committing of the Inquiſition. 
Fad. -1-Geve&o | ——— 

B The Reaſon that the King ſhall have the Goods why the King ſhall! 
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Y of a Felo de ſe, as well Leaſes as others, is, becauſe 4 7 the Goods of a Felo 
2 of the Loſs of a Subject, and for a Breack of the - 


Peace. Dame Hales's'Caſe, 1 Plow. 2611. 
C The Goods of a Felo de fe cannot be claimed by Doodetds a Felo de ſe 
Preſcription, nor are forfeited, until found of Re- cannot be claimed by 
cord :- Juſtices of Oyer and Terminer, and all others Feteription. 
who have Power to enquire of Felonies (in Caſe juſtices may take a 
that they be ſo ſecretly buried that the Coroner Preſentment of the Fe- 
cannot have the View) may take a Preſentment of _ 
this, for it is Felony ; and this ſhall "entitle the 
King to the Goods. 5 Rep. 110, + / 
D Deodands are Goods which occaſion the Death Deodands, what. 
of Man by Miſadventure, and are , not forfeited 
until found of Record, and cannot be claimed by . 
Preſcription: And the Jury, who find the Death by ſuch Miſadven- 
ture, ought to find and appraiſe the Deodands alſo. Omnia quite movent 
ad mortem ſunt Deodanda. 5, Rep. 1 10. V. 1 
E Felo de ſe is no Murder within the Exception of Is not Murder with- 


a . in the Exception of a 
Murder in a general Pardon. Lid. general Pardon. 


6 
i 
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F Altho' there can be no Melius Inquirendum, yet Where his Goods ſhalt 
the Court may order an Indictment to be againſt 3 upon an In- 
the Felo de 4 and if that be found, his Goods hal! ert. 


be forfeited. 
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elon and Felons, 


— 

Wur 4 

ves. Cray. | 
Hue and Cry. 


lony is a general Term which compꝛe⸗ A 
hends divers heinaus Offences, fo2 which 
the Offenders ought to ſuffer Death, and 
loſe their Goods and Lands. Note, Fe⸗ 
lony cannot be without an At done. Per Fineux, 13 H. 8: 

O1. 12. As a ' | | ; 


Felony, what. 


— 


Felonies are by Con- Felonies are either by the Common Law or B 
mon Law or Statute. Statute Law. D Bey 
Four Sorts of Felo- Felgntes by the Common Law are four. C 
nies at Common Law. * . e 
1. Such as are committed againſt Life. 
2. Such as are committed againſt Goods. 
3. Such as are againſt the Habitation of a Man. 
4. Such as are againſt the Proceſs of publick Juſtice. 


If Death enſue on the There one is doing of an unlawful Act, and D 
V 1 the Death of any Perſon enſueth upon the doing 
of that Act, thoꝰ the Death of the Party was not 
intended by him that did the Act, yet this is Paſch. 23 Car. 
B. R. For the Law will judge, that he that would do one unlawful 
Act, might have an Intention to do any other unlawful Act, which 

might be occaſioned upon the doing thereof. 

2 MS be committed to the Gaol for one Felony, E 

8 2 de the Jury of the Gaol-delivery may enquire and 
y * Len 
tried for another by the try him for another Felony for which he was not 
— of Gao-Deli- committed, by Virtue of their Commiſſion, By 
Bacon Juſtice. Trin. 23 Car. B. R. 

Receiving ſtolenGoods, The receiving only of ſtolen Goods, not know- F 
when Felony, when not. ing them to be ſo, is not Felony ; but the receiving 
of them, and comforting the Felon, is Felony. Paſch. 


24 Car. B. R. For he may receive them, and not know them to be 
2 ſtolen ; 
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Faelon and Felony, 13 


Role ; but the comforting the Felon doth prove that he conſented to 
the Felony, and approved of the Act, and was a Conntenancer of it, 
I one be ſet upoh in the Highway or other Hd 4 Robbery may 
Place to be robbed, and he do caſt away his Goods be committed. withour 
with'an latent to fave them from the Robber, and {3king any Thing From 
the Robber doth take them up, and carry them aa 
way, this is a Robbery and Felony committed to the Perſon of the 
Party robbed, altho' he took nothing from his Perſon. Mich. 1649. 
B. & For the Party is robbed of his Goods, and the Thief knew them 
to be the Party's Goods, and eame with an Intent to take them from 
him, had he not caſt them away, and was the Cauſe that he caſt them 


away. | | 

i ne ought not to be arreſted upon Suſpicion of THI TINLTY 
Felony, except that there be good Cauſe ſhewed 9 u, alpen 
for the Ground of this Suſpicion, 1649. B. S. For 9 Felony without good 
every fooliſh Fancy or Conceit is no Ground of a | 
Suſpicion ſufficient to arreſt one for ſo great a Crime ; but there muſt 
be probabilis eauſa for the Suſpicion. | « 

GC It is Felony to take a Bill from off the File af- Felony to take a Bill 
ter 4 Verdict in the Cauſe for which the Bill was gf, the File alter Ver- 
ſued forth. Mich. 1649. B. S. For this is im- * 
bezzilling of a Record. 6 

D The rg? fed a Servant of his Maſter's Mo- Robbery of a Servant 
ney in his Cuſtody, if it be in Preſence of his in Preſence of the Ma- 
Maſter, is robbicg of the Maſter. Mich. 1649. B. S. Aal e of mh: 
For it is all one as if the Money were in his Ma- _ | 
{ter's Caftody ; for the Property was in the Mafter, altho' the Money 
was in the Hands of the Servant. 


E 4 Robbery ſhall be ſaid to he done in that Hun-. I a * 
dred where the Party robbed is firſt ſet upon, altho* 0bbed in another, 0 


his Goods be taken from him in another Hundred. Robbery ſhall be ſaid to 
Mich. 1649. B. S. For there the Robbery was be- * 
gun, and the Peace firſt broken, and the taking of 

the Goods is but a Continuation of the firſt Action. 

F A Hundzed ſhall not be charged for a Robbery Hundred not charge- 
committed within it, upon the Statute of Wincheſter, able for a Robbery com- 
in crepuſculo or Twilight, that is, when it is neither #55 in the Twilight, 
perfect Day nor perfect Night ; but if it be corh- 
mitted by Day-light, altho? it be before the rifing of the Sun, or after 
the ſetting of it, the Hundred ſhall-be charged. 31 O. 1650. B. &. 
For in the Twiliglit the Felons cannot be well diſcover'd; 

G A Þundzed ſhall not be charged for a Robbery j 
committed within it in the Night; nor upon 4 ,, Nin che Night, or 
- Sunday, becauſe: Hue and Cry cannot be made in 1 75 
x the Night, for that is a Time 


of Reſt, 1650. B. S. Alſo no Perſon 

ought to travel upon a Stenday:: 3 
1 H Ik a Robbery be begun in the Day- light, but is 4 Robbery begun by 
= - not ended till dark Night, yet the Hake where Nich „ y- 


it was done is chargeable for it by the Statute of chargawle. 
| 9 T Wincheſter, 


| 
i 


- tt Gi 


hall relate to the beginning of it. 


' Poiſoning, Houſe-break: Malice prepenſed, Houſe-breaking by Day or Night, 
ing, robbing on the any Perſon being in the Houſe, (lee 


| The attempting to kill, 


of his Office of Privy-Counſellor in Council, or in any Committee of 


816 Felon: and Felony. 
Wincheſter, 1650. B. S. For it is accounted one continued Act, and 


che iner, | Anp one convicted of Murder or Poiſoning, of A 
ing, Fl i this in 

nene, 100g * Title Burglarp) for Ro in or near the High- 
re e way, i Goods out of 4 husch or Chapel, or 
1E. 6. c. 12. Seft.ro. feloniouſly ſtealing of Horſes, Mares or Geldings, 

$0 3 VC BI and being thereof convicted, thall not have the 
Privilege of his Clergy. 74764 

By an Act made 9 Anne, it is enacted, That if B 
aſſault or ſtrike a Privy- any Perſon ſhall unlawfully attempt to kill, Or Un- 
2 7 — 17 lawfully aflault, ſtrike or wound any Perſon being 
Joby wie hour Clergy. one of the Moſt Honourable Privy Council of Her 

9 Ann. Majeſty, Her Heirs or Succeſſors, in the Execution 


Council, the Perſons ſo offending, being thereof convicted indue Form 
of Law, ſhall be, and are hereby declared to be Felons, and to ſuffer 
Death, as in Caſe of Felony, without Benefit of Clergy. pF. 

That every Perſon who ſhall th or thruſt any C 

bi . he Statute of Stab- Pperſon that hath not then a Weapon drawn, or 

27 ac. 1. cap. 8. not firſt ſtricken the Party, ſo as he ſhall die within 
ſix Months, altho' Malice 8 cannot be | 
proved, yet the Party offending being convicted ſhall ſuffer Death, as x 
in Caſe of wilful Murder, without Benefit of Clergy, = 
Not to extend to killing ſe defendendo, or in D = 
any other Manner than as aforeſaid. Note, This = 
was temporary and continued. 3 Car. on os 75" A 
Taking away of Wo- The taking away of Women againſt their Wills E 


Exceptions out of it. 


men withour theiz Con- is made Felony without Clergy by the Statute of 
ſent, is —_ 
en elony without 39 Eliz. cap. 9. 


Clergy. 
. 39 Eliz, cap, 9. 


See 4 K 5 D. & . c. 8. 


The puniſhment of The Puniſhment of Felony is, | 1: F 
Felony, what. | | 


Firſt, To loſe his Life. | | G 
Secondly, Jn the odious Manner of being hang'd between Heaven H | 
and Earth, as unworthy of both. | LET? = = 
Thirdly, Þe ſhall loſe his Blood as to his Anceſtry ; for his Blood I - 
is corrupted, and he hath neither Heir nor Poſterity. - 
Fourthly, He loſeth his Goods. . K 1 
Fifthly, His Lands; and in ſuch Caſe the King ſhall have Annum, L 
diem & vaſtum, to the Intent that his Wife and Children be caſt out = 5 
of his Houſe, his Houſe pulled down, his Trees rooted up, his Mea- 8 
dows ploughed up, and all that he had for his Comfort or Delight, de- 


ſtroyed. 4 Rep. 124. 
N 5 - Where 


NE 


8 
2 


Felon and Felony. 819 
A here a Man kills another in his own Defence, , jentento and per 
or per infortunium, it is Felony ; for which he for- inforunium, Feleny; and 
feits his Goods. 5 Rep. 91. But he may ſue out his forfeits O 
8 od fr is whe | Bona &. Catallatn 
Bona ztalla in exigendo poſit” is when any Bona & Carallain exi- 
one is indicted or appealed of Felony, and he 45. — 1 and 
ſents himſelf ſo long that he is outlawed; by this TEAS 
withdrawing of himſelf, (which is a Flight in Law) he forfeits all his 
Goods and Chattels which he had at the Time of the Exigent awarded, 
altho' he renders himſelf upon the Exigent, and be afterwards found 
Wa 8 e 110, * * ; 8 8 n 
Lhere a Perſon is impriſoned upon Suſpicion No Felons Goods are 
of Felony, whoever ta — his Goods before Con- ic ar Anise ie. 
viction or Attainder, ſhall forfeit the double Value 1K. 3. cap. 3. 
6 the Statute of 1 R. 3. cap. 3. Cr9. El. 749. 
2. | | | 
D : It is Felony to perſonate a Bail, by the Statute To perſvnate Bail. 
of 21 Fac. cap. 26. 21 Jac, cap. 26. 
E Zo alſo to levy a Fine, ſuffer a Recovery, ac- So alſo to levy a Fine, 
knowledge a Statute, Recognizance or Judgment ſuffer a Recovery, Ce. 
in the Name of another Perſon not being privy sanft mee, 


. ſent. 
nor conſenting thereunto. 21. Jac, 1. cap. 26. 


F It is Murder for the Mother to conceal the Death ,, Murder to conceal the 
of her Baſtard Child, oz ub. 3 
| | HY HR 21 Jac, 1. cap. 27. — 
G By the Statute of 1 Anne, Seſſ. 2. cap. g. it is What Puniſhment for — 
enacted, That it ſhall be lawful to proſecute any Þuying of _ 71 
Perſon for buying ſtolen Goods, knowing them to 3 0 N 
be ſtolen, for a Miſdemeanor, and to be puniſhed | 
by Fine and 1 altho* the Principal ſhall not be convicted 
of the ſaid Felony : But if the Principal ſhall afterwards be acquit- 
— then the other Perſon ſhall be excuſed. See Title Nꝛintipal and 
cceſſoꝛp. 55 TALL. 4 1 
H It is by a Statute made 10 & 11 V. 3. cap. 23. The Reward for th: 
enacted, That every Perſon whd ſhall apprehend — en 
any Perſon guilty of the Felonies (which ſee inge 
Title Burglary. in this Book) and ſhall proſecute Stat. r0& 11 M. z. 
them till Conviction, they ſhall then, without Fee C. 23. 
or Reward have a Certificate thereof, under the -. 
Hand of the Judge before whom the ſame was 280" tine 
tried, certifying the Place and Diſcoverer; and if The Judge to appoint 
any Diſpute ſhall ariſe, the Judge before whom the Certiſcatea. 
the Trial was, r appoint the Certificate into 
Shares to be divided amongſt them; which Certificate may be but 
once aſſigned over, and whoſoever ſhall have it, We 
ſhall be diſcharged from all Pariſh and Ward- 3 * 
Offices where ſuch Felony was committed. e 
; 2s Fe That 


er: f ) 


| 8 18 | | 
| Executots Apr That Ces Bly: D erſan hue ſlain in the 8 A 
wh inifirators- of any vouring to: to-appecherd ſuch Felon, then his Execu- YZ 
10 — have tors or Adminiſtrators ſhall have ſuch Wan 3H 
2 without Fee or Reward. 
Attest of burnin in + That all Perſons'who ſhall: be.convided of any B 
the Hand, to be bum in Thek or Larceny, and ſhall have the Benefit of the 
V Clergy allowed em, or ought to he burnt in the 
Hand; inſtead of being burnt in the Hand, ſhall be burnt in the left 9 
Cheek near the Noſe, in open Court in the Judge's Preſence, xz 
„ Ann. Set, Rote, This Clauſe yas repealed by an Aft made C 1 
es 5 Anng, Seſf 2. T1 
- Puriifhment of Felons, But by an Act made 4 Georgi, cap. 18. it is D 
Ee. by an Act made enadted, That any Perſon or Perſons, Who have 
| De este ar. been convicted of any Offence within the Benefit of 
the Clergy, before the 20th of Fanuam 1717, and 
are liable to be whipt or burnt in the Hand, or have been order'd to 
any Workhoule, or who thall be therein on the ſaid 20th Day of Janu- 
ary e As alſo any Perſon or Perſons who ſhall be hereafter convidted of 
Grand or Petit 33 or any felonious Stealing, within the __ | 
of Clergy, it ſhall be lawful for the Court, before whom they ar 
rh convicted, if they think fit, inſtead of ondering - 
ng in the Hand = 
and whipping Foy 2 them to be burnt'in the Hand, or whipt, to tran- A 
10 Tranſporta ſport them, as ſoon as conveniently may be, to = 
e 5-1 ſome of his Majeſty's Colonies and Plantations in zz 
America, * the f = of . ; 4 5 
n Alſo where any Perſons have been convicted, or = 
re 
ſhall obtain rhe King's ever, for which by Law Death ought to be inflict- = 
AJ 


and all 4 * ed on them ; Or W any Offender ſhall hereafter 


1 — _ be excluded from the _— = Clergy, _— ha- 
1558 | ving M s Pardon ir Lives; and-alfo 
br 0 ores any Ran Parties convicted of receiving or 3 
buyi ing, ſtolen Goods, they knowing them, to be fo, ſhall: be tranſported =o 
for þ Term of fourteen Years. a 1 
And if any Offender or Offenders, that tha be © 
ere „ ng ſo. tran{perted, fof- ſeven or fourteen. Years, ſhall 
„ wy thall ſuffer return ãnto any Part of 'Great-Britainor Ireland, be- 
* fore the End if either of the ſuid neſpestive Terms, 
he or the ſo returning ſhall ſuffer Death. 
Proviſo, that his Ma- ſo, That the King * at any. Time Par- G 
jeſty may pardon ſuch don and dif penſe with a oh. . Tranſportation, 
% eb cher Kum and allow of the Return af 20 ſuch Offender. or 
Offenders from America, * or they paying their 
Owner or 3 ſuch Sum of Money as fhall:be adjudged reaſon- 
able by any two. Juſtices of the Heace ng within the Frovince 
where ſuch ' Ovener dwells. 
Che Rob , Aud whereas there. are Berſang wits have: ſceret H _ 
ment of Thief. Catchers. wege with Felons, and make it their Buſi- 11 
to help Perſons to theit ſtolen Goods, and by 1 
that BY 
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the Felons, it is alſo enacted, That an 


be guilty of Felony, and ſuffer the Pains and 
A 


B 


C 


fenders, and to bring athers to Puniſhment + 


ho 


that Means gain Money of the m -wh of 


Reward as aforeſaid; unleſs. ſuch Perſons do appreh 
and cauſe them to be tried and give-Evidenge againſt 


cording to the Nature of the Crimes oo ED 
It is farther enacted, That from and after the ffn e 
10th Day of January 1717, if any Perſon ſhall be . 10 Fe fuaitt- 
in Priſon for want of ſufficient Bail, for the unlaw- . 3 
ful Exportation of Wool or Wool-Fels, and ſhall refuſe to appear and 
plead to a Declaration or Information delivered to him, by the Space 
of one Term, Judgment ſhall be entred 2gainſt him by Default; and 
if he does not pay the Sum recovered againſt him for tlie {aid Offence, 
within three Months after, he ſhall be tratiſported for ſeven Years, 
and ſufter Death if he returns before the Expiration of tliat Time. 
Enaf#ed, That all Pirates in England and Ame- 88 
rica ſhall be utterly excluded from the Benefit of genefi of Clergy. 
Clergy for robbing on the High and Open Seas. dT Dov Sb: 
See the Statute of 3 & 4 V. & M. cap. 9. en- Stat, 3 & 4. æ H. 
tituled, An AF to take away Clergy from 7 wh OE as: 9. 
O : 
about Acceſſories and Buyers of ſtolen Goods, and Women convicted 
of Felony, where Men have their Clergy. See in Title Clergy, 
By an Act made 4& 5 V. &. M. cap. 8. it is e- 


* I. to be paid by the 
nacted, That every Perſon who ſhall take one or Sheriff for the taking of 


more Thieves or Robbers, and proſecute . him or an Highway-Man. 
them, until he or they ſhall be convicted of ny 5 EY 
py OI in or upon any Highway, Paſſage, Field, or open 
Place, {| he 


II have from the Sheriff of the County where ſuch Robbery 


and Conviction ſhall be made or done, without paying any Fee, for 
every Perſon ſo convicted, the Sum of 40 l. within one Month after 
ſuch Convidion and Demand, by tendering a Certificate to the Sheriff, 
under the Hand or Hands af the Judge or Juſtices, before whom fuch 
Felon Or Felons ſhall be convicted: And if any e 3; A Net 
Diſpate ſhall ariſe touching the ſaid Reward, the „ b. Ie how 
ſaid Judge or Juſtices ſhall, by ſuch Certificate, di- — 
a 


rect the 


yment to be made amongſt the Parties claiming the came, 


in fuch Share and Proportions, as to the ſaid Judge or Juſtices ſhall 


ſeem juſt and reaſonable, . 


That ſuch Sheriff making Default of Pa nt, The Penalty, if the 


ſhall forfeit to the Perſon or Perſons double the Sheriff refuſes Payment. 


Sum he ought to have paid, to he recovered by 


Action of Debt. See the Act at large. 
Alſo, ſee in the ſame Statute the Reward for Diſ- A further Reward for 


coverers of Highway-Men : And a further Reward the Pifcovery of Highs 
for the Apprehenders of Highway-Men. way-Men. 


To kill a Felon or a Burglar in the Defence of a. No Felony to kill 4 
Man's Perſon or Houſe, is no Felony. Hob. 96. 


Man in Defence of his 
Perſon or Houſe. 


9U Sec 


= _— — —— — 


e —OoO EEG So 
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88 ftom Ste e e e 5. For tht tell, A 
urs away the Benefit „7 Clert "fur 


ihe pag 1s Fe- 


1 N 


feu A. "y « : 1 


Corn, Hay, Barns, &c. 
and to kill Horſes, Sheep, 
and other Cattle in the 
Nighr- tim. 


vn. &23 Car, 2. cap, 7. 


Hay; Barns, or other Buildiz 


' bezil bis Ma 1 Antmunition” ant Stores. 
Fedopyhetunii Rurkaber 1 7% m 


Felon and Filip. 


b' ns ſteal Clit 
hall | cal of im- 


' from the Rack, arid ſuc h as Ib 
By an ade 32 . 23 Car. 2. capi 7. emitu- B 

led, 1 AF to prevent the malicious burning of Houſes, 

Stacks b Corn and Hay, and killing or maimin of 

Cattle, it is enacted, That where any Perſon ſhall 

in the Night- time maliciouſly and” wilfully burn, 

or cauſe to > be burned, any Ricks or Stacks of Corn, 

mos Or Kilns: or in the Night- time Malt 


ciouſty, unlawfully and willingly kill or deſtroy- Horſes; Sheep, or 


other Cattle of any 
Caſe of Felony. 


Makes no Corruption 


of Blood. 


Play be tranf 
for ſeven Years; er OY 
to coturn, 


Picking ol of Pockets i is 
Felony without Clergy. 
8 Eliz. cap. 4: 


#4 
SJ F?7 


Pain fort & dure where 
a Priſoner refuſes to 
plead. 


e. &: 2 
> 2 wa, 


Perſon,” ſhall be adjudged a F how; and ſuffer as in 
| This AR makes no Corruption of Blood, nor C 


Difinheriſon of the Heir. 


The 0 convicted may upon his Petition be D 

tranſported for ſeven Years; but if he returns be- 

fore the ſeven Years expired, it ſhall be Felony. 
Pe that taketh away privily as a Pick-pocket, E 

or otherwiſe, from the Perſon of another, Money 

or Goods, the Perſon who loſt them not knowing 


dbereof, ſhall be Felony without Clergy. 8 Elis. 
| cap. 4. | 
The 8 i, 


Where, a Felon refuſes to plead, the Judgment F 
is, That he be remanded to Priſon, and laid in 
ſome low dark Place, where he ſhalt lie naked on 


the bare Earth without Litter or other Cloathin 
2 ſomething to cover his privy Parts, and ſhall 
140 — 1 * Back with hi 


Head and Feet uncovered, and one Arm 


drawn with a Cord to one Quarter of the Room, and the other Arm 
to the other; and the ſame Nanner ſhall be done with his Legs, and 
there ſhall be laid upon his Body Iron and Stones, as much and more 
than he can bear, and he ſhall have the next Day three Morſels of Bar- 
ley-Bread without Drink, and the next Day drink thrice of the Water 
next the Priſon without Bread, G. ſic uſque ad mortem. 2 Inſt. 178. 


It is Felony to ſteal a | 


Perſons come into a Tavern to drink, and one G 


they drank 6uref. | ſtole a Cup in which they drank; this is not Bur- 


What is Felony, 


'To make Uſe of "WY 
ceſs. of Law. 


Special Verdict. | | 


glary, but it is ſuch a Felony as ouſts him of the 
Benefit of his Clergy. Popb. 884. 
Cig Felony to run away with Goods, tho' de- H 


livered by the Owner. 3 Salk. 194. 
So *tis to make Uſe of the Proceſs of the Law 1 


to a felonious Purpoſe. Vid. 

Ik the ſpecial Verdict have not ſufficiently aſcer- K 
tained the Fact, a Venire facias de novo ought to 
iſſue, and a new Trial and à Verdict had, for there 
can be no Amendment of a ſpecial Verdict found 

of a 8 Skin. 667. 


Where 


med” 


N 


A > Where, 2 Felony, may be. of Goods delivered, 
Ge. Mod. Caſes in Lon: and, Equicy, . 

B. Felo p can't Goods delivered to a Carrier 
till the ſpecial Troft be dete ned. Mod. Cee in 
Law end Heats. 74, 75, 76. 

C .. The Goods of a third Perſon ſtolen out 2 an- 
other s Shop, is not Felony on the Stat; 10, 11 
V. g. cap. 3. Mod, Caſes Judged in the Court of 


Kings Bench, in the Reign of Hing Ge 165. 


Vide 370. 
D Ik ſeveral make a Riot, and a Man i is kilbd, 


they are all Principals in the Murder. Salk. 334. 


Zo 
E * Murder has Relation to the Stroak. Selb. 


614. 1 


Ade 


| 


* 
22 — - \ 1 


5 . 5 to 4 ih- 


Of a third Perſons 


Felony and Muidef/ 


Murder, 


offment is where a he gives Lands, 
- Houſes, oz other cozpozeal Things, which 
are inheritable, to another in Fee-ſimple, 
and thereof delivers Livery, 8 * 
Poſſeſſion, it is a Feoffment. 2 


G 'A Feoffinent 104 of Lands unto 2 FER 
vert_is a good Feoffment in Law, - until the Har 
band do diſagree to it; but if he diſagree, it is 
not good ; for the Wife can neither give nor take 


A Feoffinent, whiats 


A "Fechiment - to. a 
Feme-Coverrt is good, if 
the Huſband agree,ocher- 
wile not. 1 


without her Huſband's Conſent. Hill. 23 Car. B. R. 


H It Leſſee for Years makes a Feoffment, the Leſ- 
ſor being upon the Land where Livery was made; 
this is a good Feoffment, the Law adjudging the 


Leſſee for Vears makes 
a Feoffment, Leſſor be- 
ing upon the Land 
Livery was made, tliis is 


Leſſee in Poſſeſſion, becauſe he had Right Mercunto good. 


by his Leaſe; and Liver 'ought always to be 


* 


Swen of the Poſſeſſion, anc therefore he that hath the fon muſt 


make the Livery ; but if the Leſſor makes the Livery, 


the Leſſee be- 


ing upon the Land, this Livery is void; for the Leſſor cannot give 
the Poſſeſſion when the Leſſee is there. Yo. El. 32 1, 322. 


I The Word Feoffment implies Livery. Heb. 262. 


The Word Feoffment 


implies Livery. 


A Ban 


The pleading bf a Feoff- 
ment, Gift or Demiſe, 
fot. Ae. 


pffment makes 4 


. A 
i\mlitation of Eſtate. 


1 1 


nes to ſtand 
feiſed, a Tranſmutation 
of Poſſeſſion. 


- Tenant for Life, Re- 
mainder in Fee, join in 
Feoffment. 


Feoffment by Tenant 
in Tail, what paſſeth. 


A Ban pleads Fr 
Life: This implies E 
it is no Feoffment, Gift-or 
Hob. 262. See Title _— 

A Feoffment being mmon Law. Convey- B 
ance, and executed by Livery, makes a Tranſmuta- 
tion of Eſtate : But a Conveyance by the Statute of 
Uſes, as a Covenant to ſtand Tieiled, &-c, makes only 
a Tranſmutation of Poſſeſſion, and not of Eſtate”: 
Becauſe no Eſtate paſſes by thoſe Conveyances, but 


"27 Uſe. See 2 Lev. 77. 1 Pentr. 378. 


for N 
IT 8 Rep. 85 


Leſſee for Life, and the Reverſioner in Fe eg 


make a Feoffment in Fee by Deed, each gives his 
Eſtate, viz. The Leſſee his b Livery, and the Fee 
from him in Remainder. 6 ep. 15. 6. 

Tenant in Tail makes a Feoffment in Fee: The D 
Inheritance of the Tail is not given to the Feoffee 
by the Feoffment, nor is he thereby Tenant in Tail: 


For none ſhall be Tenant in Tail, but he only who is comprehended 
in the Gift made b 1 the Donor. Plow. 562. 4. But it gives away all 
0 


the Eſtate the Feo 


Baron and Feme in 
ſpecial Tail: Baron 
makes a Feoffment; 
Feme ſurvived, and died 


before Entry; it is a 


Diſcontinuance. 


A Feoffment without 
Conſideration, and fays 
not to whoſe Uſe, 8 
Mall be to che Fe 
Uſe. 


Upon a Feoffinent 


without Conſideration, 
the Eftate, but not © eh 
Vſe, paſſes. ' 


A Feoffinent and Li- 
very Habendum after the 
Feoffor's Death, is void. 


The Commendation 
of a Feoffment. 


after his Death, and iche L is made; 


r had. Hob. 335. 
Baron and Feme, Tenants in ſpecial Bail; Ba- E. 
ron makes a Feoffment and dies; Feme ſurvived, 
and before Entry died. This is a Diſcontinuance 
at the Common Law to the Iſſue, who ought- to 
claim as Heir of their two Bodies, and not as Heir 
to one only: But if the Feme had entred, and re- 
continued the Eſtatę- Tail, the Diſcontinuance had 
been purged, and the! Eſtate-Tail reveſted in the 
"wo 8 Rep. 71,92. a. 
Cane eaffment to a Man and his Heirs, without E 
tion, and ſays not to whoſe Uſe : This 
lt be to The Uſe of the Feoffor and his Heirs. So 
" likewiſe it is in the Caſe of a Fine or Recovery, 
where no Uſes are declared. 

77 7 a Man makes a Feoffment without any G 
Conſideration, dy that the Eſtate and Poſſeſſion 
alles, but not th Uſe; that thall diſcend to his 
eir. 1 Leon. 182, Cale 256. 

A Manu makes a Feoffment to 


. Hubendun H 


this is void, 
being in futuro, and the very. is alſo void. Co. 
Elig. 3 54. pl. 27. 355. 

A Feoffinent is the moſt ancient and neceſſary I 
Conveyance, both for that it is ſolemn and pub- 
lick, and therefore beſt to be remembred; and. all 
for that it clears all Diſſeiſins, Abatements, Intru- 


ſions, and other wrongful or defeaſible Eſtates, 
I | where 


for FA 
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' where the Entry of the Feoffor is lawful 3 which neither Fine, Re- 
1 in and Sale doth. Co. Litt. 9. 4. 
1 pleaded. 3 Salk. 165. mn . 
Feoffment 3s to ſeveral Uſes, Sc. te 
the Reverſion in Fee to the Heirs of the F coffor, his Heir takes by 
Deſcent, liter in 1 Caſes adjudged in the Court of King's 
Bench, in the Reign 23s 
C See Feoffments Tt del Fee, 4 
Kings Bench, in the Reign of King Geo 
Fiition of Law. 
vpe Scifin of the Conuſce in a Fine is but 
| a meer Fiction in Law, and an invented pas Conuſee in a 
Form of Conveyance: only: tus Wife 72 5 meer Fiction: - 
: ſhall not be endowed, neither ſhall his 7 n, . 222 
. au _—_— i ; I * 
The Law ought not to be latisfied with Fictions, 
where it may be reall ſatisfied. Paſcb. 24 Car. 1. 2 wi Fe _ 
B. R. Yet in ſome Caſes Fictions o Law are ne- Foe Cafes, 
ceſlary, and to = allowed. 


iini 


* 171 
1 Gi. * 


Execution. 
28 | 9 udgment. 6 e eee 
Return of Mrits. 
: i TS 


Fi. Fa. is a Judicial Writ, and lies where A 

Na Yan recovers Debts oꝛ Damages in 
| ar A Þ any of the King's Counts ; by b. 
Urit the Sheriff is commanded that he levy the Debt and Da- 
mages of the Goods of the Defendant, &c. Note, This mut be 
ſued out within a Pear and a Day after the Judgment, which if it 
dare f ls er . Su 

; | Wo.) 2 Aa : r | + 0 

eee eee r e 


A Fi. Fa. what. 


How a Fi. Fa. may be Where an Execution is fued out, and the De- B 
executed after a Defen- fendant dies before it is executed, it may be ſerved 
2 upon the Defendant's Goods in the Hands of his 

Executor or Adminiſtrator. Co. Eliz. 181. pl. 16. 

Where Cattle upon By a Fi. Fa. out of the Exchequer for the King's 

the Land of the King's Debt, the Beaſts of F. S. which were levant and 


2 * couchant upon the Lands of the King's Debtor, 


Execution. were taken and ſold as the Goods of the Debtor; 
this is naught; but they might have been diſtrein- 
ed for the King's Debt. Cro. El. 431. pl. 38. 

Sheriff may ſellGoods The Sheriff may ſell the Goods upon a Fi. Fa. D b 
3 * 3 and take the Money; but he cannot take the Mo- 4 
on a Ca. Sa, ney upon a Ca. Sa. becauſe that Writ doth not 

warrant him to do it. Litw. 588, 589. 

Sheriff cannot deliver The Sheriff cannot deliver the Goods by him E 
3 1 taken in Execution to the Plaintiff, in Satisfaction A 
Fa, Fon s of his Debt: Becauſe his Authority is to ſell the 1 

Goods. Lurw. 589. Cro. El. 504. pl. 28. ® 


Sheriff muſt endorſe By the Statute of Frauds and Perjuries, the She- F 
the Day on the Fi. Fa. riff muſt endorſe the Day that the Fi. Fa. was de- 


when he received it. liver'd to him, for from that Day the Goods are 


Stat. 29 Car, 2. c, 7. 
e F bound: So that if another E. Fa. comes after- 
3 Rn wards, 


— * — 


— — — — 
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F ieti Facias. 8 25 
wards, or the Defendant dies aſterwards, and before the Return, yet 
that firſt Writ ſhall be firſt executed and ſatisfied. But ſee 5 Mod. 
376, 377. ſeems to be otherwile. — 

A Bo Writ of Hi. Fa. or other Execution ſhall „ Tue Clauſe of he 
bind the Property of his Goods againſt whom ſuch Statute of 
Writ of Execution is ſued, but from the Time 2 Car. 3. cab. 3. 
it halb he delivered to the Sheriff, Under- Sheriff q 


or Cotohers, to be executed; which ſaid Officers, their Deputies and 
Agents, ſhall, upon the _— thereof, without Fee, endorſe upon 
the Back thereof the Day of the Month and Year 

wherein he received the ſame. ' Statute of Frauds 29 Car, 2. cap, ;. 
and'Perjuries, 29 Car. 2. cu. 3. 

B @here upon à E. Fa. the Sheriff reciting th? How the Sheriff is to 
Defendant's Term, recites it falſly, and ſo ſells it, ſell a 
the Sale is void ; becauſe there is no ſuch Term. In 
But notwithſtanding this falſe Recital, if the Sheriff had ſold all the 
Intereſt that the Defendant had in the Land, there the Sale had been 
good. 4 Rep. 74. g 

C The Sheriff reciting, that the Defendant had a A general Recital, 
Term of divers Years yet to come, ſold it upon a BO 
R. Fa. and held good. Bid. 33 

5 A Term is 2 — — to the — 7 Her Reftirurion 1 

tiff upon an Elegit, and then the C 

** Reſtitution ſhall be of the Term: But in Caſe of a aer by eng 
Fi. Fa. the Sale of the Term is good, and Reſtitu- E. Fa. | 
tion ſhall be only of the Money. Cro. Fac. 246. — 40 

E AE. Fa. was deliver'd to the Sheriff after the _ Statutes of Frauds and 
Death of the Party, and the Goods were executed * 
in the Hands of the Executors, who moved for a Reſtitution; for that 
the Property was not bound by the Act of Frauds and Perjuries ; ad- 
judged that the Act did not aid the Party, but only a Purchaſer in a 
Market Overt. Skinner 2 57. 5 7 

F Uhere a Heri Faciat without a Teſtatum is not 1 | 
good. Mod. Caſes adjudged in the Court of King's 5 
Bench in the Reign of King George, 282. 

G A Fi. Fa. and Cæ. Sa. were taken out at the Ei. Er and Co. S. at 
fame Time, if the Defendant be taken on the Ca. once. | 

Sa. the Fi. Fa. ſhall be quaſh'd. Lid. 302. 

H Indicment for a Reſcous ſetting forth Quod cum Indictment. 

Virtute brevis de Fieri Facias, and a Warrant iſ- | 
ſued thereupon, he levied the Goods, e>c. is ill; 
for the Fi. Fa. muſt be ſet forth at large. Bid. 357. 
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Vide Title Erecuttons. 
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What a File is. 
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A File 02. Filace, whereupon-P2oceſs and A 

other Matters are filed, is commonly a 

Piece ot -Cats-Guts.twiſted hard and 


dried, and is thꝛuſt thꝛo any Thing which is filed ; and being then 
in the pꝛoper Office fo2 that Purpoſe, it becomes a Reco2d ot the 


Court. 


Affidavits not read in 
Court may not be filed 
till the on has 
made his Report. 


Affidavits which are not read in Court may not B 
be filed there until the Secondary hath made his 
Report in the Cauſe, touching which ſuch Affida- 
vits were made; but if they be read in Court, they 


may preſently be filed. Trin. 24 Car. B. R. For the Court takes no 
Notice of them until they be read in Court, or that they are taken 
Notice of by the Secondary upon Examination of the Matter referred. 


An original Writ may 
be filed after Judg- 


ment. 


If a Rule be made up- 
on the reading the Affi- 
davits, the Client ought 
not to have them out of 
Court, but they ought 
to be filed. 


If the Venire facias will 
make an Error, the 
Plaintiff need not file it 
after Verdict. 


An original Writ may be filed after Judgment C 
given in the Cauſe, for which it is ſued forth; if 
it were ſued forth before the Judgment given, 
(Trin. 1650. 26 Funii, B. S.) elle not. 0 
It is now uſed, that if a Rule be made upon the D 
reading of Affidavits in Court, the Client ought 


not to have the Affidavits out of Court, but they 


ought to be filed, that Copies may be taken of them, 
if either Party deſire it. N 7 
The Court will not compel the Plaintiff to file a E 
Venire facias after a Verdict, if the Venire will 
make an Error; for if there be no Yenire, that De- 
fect is helped by the Statute of Feofails; but if 


there be a Venire, and that Yenire is erroneous, this is not helped b 


the Statute. 


Trin. 1651. B. & And therefore the Party ſhall not be 


compelled to do a Thing indifferent to be done, or not to be done, to 


his own Prejudice. 


Filing of Proceſs, &̃c. 
makes it a Record. 


When a Capias may be 
filed. 


The filing of any Proceſs, or other Thing in F 
Court makes it a Record of the Court. 

A Capias that is duly ſued forth and returned, G 
ought to be filed. For it is the filing of it which 
makes it a Record of the Court out of which it iſ- 
ſued, and wherein it is returnable. 


3 | 
A Declatation 


r 
e 


ET, 


* „ 
A "Declaration may be filed in che Our era When, a Declarativt 
Writ bf Error is brought. And ſo may a War- or Warrant of Aubrney 
y = there be a Rule of Court eee 
to the contrary; for the Defendant is at no Prejudice by the filing of 
them. 3:71 | * 8 41 1 10 51 
B What Affidavits muſt be filed before they are | What Aﬀidavits muſt 
read, being taken by Commiſſioners, by 29 Car. 2. i . . 90; 
cap. 5. See Title Aﬀdavits; 
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Waron and Feme.) (Pleas. 
See Conveyance. Recovery. 


C INIS dicitur. Finalis Concordia quis finem Fines, chat. 
litibus imponit. Co. Litt. 262. 4. Litt. Seck. 2 C. ©: 1. Brat: 4 


12 2 


D Ak the Conuſee of a Fine levied of Lands, do 17 Conuſee pay Maney 
pay Money unto the Conuſor of the Fine at the 8 LA a n 
Time of the Fine levied, and there is no Uſe de- vill conſtrue the 3 
clared to lead the Uſe of the Fine levied of theſe be tothe Uſe of the Co- 

Lands; the Law will conftrue the Fine to be levied iy d bad. if ne 

of theſe Lands to the Uſe of the Conuſee, to whom 

the Fine is levied ; but if there be no Money paid by the Conuſee, 

nor any Uſe declared, the Fine ſhall enure to the Uſe of the Conuſor 

that levied the Fine. Paſch. 23 Car. B. R. For nothing appears where- 
by it can be ſuppoſed that the Parties had any Intention the Eſtate in 
the Lands ſhould be alter'd * the Fine, but that the Fine was levied 
for the Corroboration of the Title of the Conuſor; but where Money 


is paid, the Law will intend that he that paid it is to have Benefit by 


the Fine. 
E A Fine levied by an Infant vacated upon In- A Fine levied by an 
ſpection on a Writ of Error. 3 Lev. 36. Port dos upon in- 


F Pleading of a Fine with Warranty as an Eſtop- Fine pleaded with 
| 7 by Reaſon of the Warranty. 1 Lutw. 852, * as an Eftop- 
53. | | 


— 


91 Parties 


Parties and Privies Darties or Privies are concluded to ſay, rte A 
are conchighd to by, 1 — Cc. by the Statute W425 7. 
Partes ad fem, Sc. but a Stranger niay plead this Plea. Hob. 333. 
u  I'Grom BY 8% 0844-! i 1 * 

If when an Eſtate is hen an Eſtate is put to a Right, and then B 
e mere comes a Fine and Non- claim, it is a perpetual Bar, 
claim, it is a perpetual Carter 82. and 163, 164. A er | 

A Fine ſur Cogniſance, A Fine ſur Copniſance de droit come ceo, Ec. is C 
Se. is a Feoftment on a Feoftment upon Record of the Lands compriſed 
| So 8 — Li- in the Fine, and doth imply a Livery and Seiſin of 

_ thoſe Lands, Hill. 1649. 26 Fan. B. &. to paſs the 
Eſtate out of the Conuſor to the Conuſee ; but if another Perſon were 
in by Tort, it will not amount to an Entry, as a Feoffment will to 
purge that Tort. Wo BW} k | 
| The un ofa Ft One might formerly have declared the Uſe of a D 
might formerly have Fine b Parol; but I think at this Day it cannot 
been declared by Parol. by Realon of the Statute of Frauds and Perjuries. 


The ſeveral Parts of There are five Parts of a Fine : ; 


2 Fine, 
Firſt, An original Writ. E 
Secondly, Licentia concordandi. F 
Thirdly, The Concord. | G 
Fourth y, The Note of the Fine. H 
Fitthly, Pes Finis. See 5 Rep. 38. l 
| They muſt be levee They muſt be levied by original Writ. Stat. K 
by Ori 27 - 2 I. Stat. 4. 
Statute of Fines. Upon the Statute of 7 H. 7. cap. 24. it hath been L 


DT at, „ much diſputed, Whether a Fine ſhall bar an Heir [ 
See Raymond 260. in Tail? Then comes the Statute of 32 H. 8. c. 36. = 
3 1 r og ad and enacts, That all Fines with Proclamations by > 
Bar to the Heir of his any Perſon of full Age, of any Manors, Lands, 
Y- Tenements or Hereditaments in any wiſe entailed 

32 U. 8. cap. 36. to the Perſon levying the ſame, or any of the An- 
ceſtors of the ſamie Perſon, in Poſſeſſion, Reverſion or Remainder, or 
in Uſe, ſhall immediately after the Fine levied, ingroſſed, and Pro- 
clamations made, be adjudged, accepted, deemed and taken to be a 
ſufficient Bar for ever aphinſt the ſaid Perſons and their Heirs claiming 
the ſame, only by Force of ſuch Intail, and againſt all other Perſons 


claiming only to their Uſe, or to the Uſe of any Heir of the Bodies 


of them. . 
. . In the ſame Statute it is enacted, That a Fine 
Wit of Kor le levied by the Wife of the Inheritance of her late 
Inheritance. Huſband, ſhall be void according to 11 H. 7. c. 20. 

ſect. 2. | © | 

Thete | Z 


Fines, 


A Thete were two Vills, V. and S. in the Patiſh 
of: & a Fine was levied of Lands in the Pariſh of 
S. and held that Lands in V. did not paſs thereby, 
unleſs W. had been an Hamlet of & and the Fine 
had been levied of Lands i in- the Pariſh of & Co. 

ac. 1 20. pl. 3. | 

B The Record remaining with the 22 Brevium 

was amended, and made according to the: Record 


remaining with the Chirographer : : Becauſe (ſays 


815 
' Where, are * Vills 
in a Pariſh, and a Fine 


levied of or in the 
Pariſh only, how to be. 


How a Fine 12 pr 


the Book): the Juſtices took it, that the Note remaining vhth the Chi- 


rograp nu eft principale Recordum. 3 Leon. Caſe 234: 


CG; erb 2d g of Declaration of Uſes or Truſts of 
any Fines or Recoveries ſhall be good; by the Sta- 
tute of 4 & 5 Anne, notwithſtanding t e Statute 


of Prada See Title Ales. 


D - What Entry or Claim, wad Piabncbls there- 
upon, ſhall be ſufficient to void any Fine, or be 


an Entry within the Statute of Limitatios, 21 Jar. 


cap. 16. See Title Entry. 

E Baron and Feme (the F dne within Age) levy 
a Fine, and upon Inſpection the Wife was adjudged 
to be within Age; and it was adjudged, that Fznis 

pred. (both as to Baron and eme) revocetur. 
I 97 116, 117, 118. Caſe 158. 

F A Fine and Non- claim bindsa Truſt, and Equity. 
Chanc. Rep. 268, 278, See Title Cruſt. 

G There a Deed recites a Deed of the Limitation 

of the Uſe of a Fine. Per Cur. The bare Recital was 
not Evidence ; but if it could be proved that ſuch 
Deed had been, and loſt, it would do if recited in 
another. Mod. Caſes 45. 

H Þusband and Wife, Tenants in ſpecial Tail : 
The Huſband levies a Fi ine, this bars the Intail to 
the Iſſue totally. But it remains in Right to the 
Wife as to herſelf, and to all the Eſtates and Re- 


* 


"What Deed: of 1 
claration of Uſes ſhall be 
700d, ' 101 ob tante the 
tatute of Frauds, and 


alſo of Truſts. 


4% 5 Inn. 

What Entry to avoid 
a Fine, or Statute of 
Limitation. 

4 & 5 Ann. 

21 Jat. cap. 16. 


Baron and Feme (che 
Feme within Age) levy 
a Fine, the Fine rever- 
ſed as to both: 


Fine arid Non-claim 
binds a Truſt. 


Where a Deed reciied 
ſhall be good Evidence 
to prove the Uſes of a 
Fine. | 


Huſband and Wife 
Tenants in ſpecial Tail : 
The Huſband levies a 
Fine, it bats his Iſſue. 


mainders depending upon it; and to all the Conſequences of Benefit to 
' herſelf and others, ſo long as ſhe lives, as if the Fine had not been 


levied. Hob. 257, 259. 

1 UGAhen Iſſue in Tail levies a Fine with Proclama- 
tions in the Life of the Tenant in Tail to another, 
and afterwards Tenant in Tail dies, this ſhall bind 
the Iſſue in Tail and his Iſſue. 3 Rep. 51. 

K Tenant in Tail hath Iſlue two Sons; the eldeſt 
levies a Fine in the Life of his Father, and dies 
without Iflue ; then the Father dies; the ſecond 
Son ſhall inherit as Heir to the Father. Larch. 8 5. 
See Mackwilliam's Caſe in Hob. 


Fine levied by Iſſue 
in Tail 


Tenant in Tail hath 
two Sons, the eldeſt le- 
vies a Fine in his Fa- 
ther's Life, dies with- 
out Iſſue, it bars not 
the ſecond. 

Tt 


5 ” Fine, altho' i . 

I wal if» f Tenant in Fail levies a Fine, Was A 
dow. Tags in not ſled the Tio hem levied - ach fn 
tailed Lands ſhall bind Intail, yet this Fine ſtall bind the Hues. 2 Leon. 
TIE Caſe 1 4 Bol 238. IH , 1520 bs . at. 

But not 2 Remainder But where ſuch. Tenant levies ſuch Fine in the B 
1 Life of Tgnant in Tail, and dies without Iſſue in 

ES _- _ the Life of the Tenant in Tail, there it ſhall not 
bind the 1 Remainder in Tail. Cru. Car. 434, 135. nor his next 

rother. Late 66. Som : 1e . ; | MLL! 
3 8 1 Fen. Where one who hath a-Freehold in Poſſeſſion += 
ment whh Livery and levies aFine, Come ceo, & c. this enures as a Feoff- 
where only a Diſconti- ment with Livery on Record; but where he hath 
e 5 but 2 Reverſion or Remainder, it enures only as a 
Grant thereof without Tort to the Poſſeſſon of an E who hath 
the Freehold, but makes only a Diſcontinaatits. - Moor. Fol. 629. 

A2 eine levied by Tenant for Years, or Life, or D 

Fine levied by Tenant Copyholder, who continues the Poſſeſſion, and 
Weile. pays the Rents, ſhall not bind the Ledſor, tho 
3 dttet five Years Non- claim; alſo the Leſſor ſhall 
have five Years Non - claim „ _ — 4 

Rep. 77, 78, & c. Tenant for Li ai in Tail; levies a Fine, 
" in Remainder in Tail ſhall have five Years after the Death of Te- 
nant for Lite. Litt. Rep. 217. W 
e eee Far Fingand Non-claims, ſee the Caſe of Fines. E 
3 Rep. from 44 to 91. See Show. Rep. 40, 41, 74- 
Fine and Non-clim The Huſband levies a Fine with Proclamations, F 
bar a Wife of Dower. and dies, the five Years Non-claim paſs after his 

Death; this bars the Wife of her Dower. 2 Rep. 
. 4. ; 3 Wt 
Feme Covert levies a 9 Feme Covert levies a Fine, this ſhall bar her G 
Fine, how to be avoided. and her Heirs, if her Huſband doth not enter, and 
avoid it. 10 Rep. 43. 4. 7 Rep. 8. a.b. Hob. 225. 
An Infant levies a Fine, An Infant levies a Fine, and declares the Uſes H 
he may declare the Uſes of it, ſuch Declaration is good. 2 Leon. Caſe 193. 
ox 2 Fine is to be CUherea Claim is to be of an Equity within five I 
avoided in Equity. Years after the levying of the Fine, the Claim muſt 
be by Subpena and not b __ Chanc. 279. 
Of what Hereditaments It may be levied of any thing whereof a Præ- K 
n redllar lies, as of Lands, Rent, c. or 
7 any thing whereof a Præcipe quod faciat lies as 
to Cuſtoms, Services, c. or whereof a Precipe quod permittat lies, 
or whereof a Precipe quod teneat lies. 2 Inſt. 513. 
| Df Fines there are ſeveral ſorts, as Sur conuſance L 
r ceo, &. and alſo Sur Grant and Ren- 
„ der, or Sur Releaſe, or Sur Confirmation, or Sur 
Surrender; of all which and their ſeveral Natures, 


ſee 2 Inſt. 513. 
1 


For Fines and Non- 


Ahether 


Fines, _ 

A Ghether the Uſes of a Fine gu Grant and Ren- at Uf | 

der may be declared by Deed. contrary to what the ede, 
are in the Fine. Mos. Caſe 130. 49. Render. 

B Chat Conditions are —— and Reco- yh Conditions are 


veties, and what not! See Title Recovery; and bound by Fines and Re- 
2 Rem 73, 74. Sr. 1 - StiEenn nee te 


| . 214. 

C A Fineor Recovery cannot deſtroy an Eſtate exe- pine or Recovery 
cutory, which depends upon Contingencies: Be- cannot deſtroy an Execu- 
cauſe it is incertain whether there ſhall ever be an {97y Fa; nut a Be- 
Eſtate in eſſe for the Fine to work upon; but it 1614 
will deſtroy an Eſtate in Remainder, becaufe that 
is an Eſtate veſted. e 

HO  Diffeſſo levies a Fine with Proclamations; Diſ- Where an Entry to 
ſciſlee after three Years, and within five Yeats, dies, 92" 3 £17 Flyer et; 
his Heir within Age, who after the five Years ex- run on notwithſtanding 
pired comes of full Age, and within a Year after- Infancy: 

wards enters; and adjudged not” congeable: Be- 
cauſe it being attach'd in the Life of the Diſſeiſee, and he not entring, 
it ſhall, tho there be Infancy, {till run on till the five Years are paſt, 
and _ {hall CO it. be pare ors 353, to 376. 
- E A Fine levied, and five Years paſt without bring- NL 1 
ing of a Writ of Error, is a good Bar, by the Word of Error bras in fs 
Acliont, within the ſecond Saving of the Statute of Years is a Bar to any to 


22 de b aft 


F here a Fine is levied of a Manor, nothing A reputed Manor will 
but a Manor hall paſs, and not a Manor in Repu- Brat in 2 Fine for a 
tation. Cro. EL 207. pl. 29. 70898. 4 

G A Fine of Ceæſtuey que truſt hall bar and transfer where a Fine hall bar 
a Truſt, as it ſhould an Eſtate at Law, if it were a Truſt. 
upon a good Confideration. Chanc. Rep. 49. See 
Title Truſt. E f 

H Tenant in Tail, Remainder to the King, (not whereTenant in Tail, 
ſaid Reverfion) levies a Fine, hath Iſſue and dies, Reverfion or Remaindet 
the Iſſue is barr'd, ſays Moor, Caſe 258. 3 Leon. 1 by ogg 
Caſe 84. 4 Leon. Caſe 108. Hob. 332, 333. But Idue, and where not. 
Co. Litt. 372. b. 373. 4. it ſhall not bar the Iſſue in 
Tail where the Reverſion is in the Crown, nor the Remainder by the 
King's Procurement, and not by the Gift of a common Perſon to the 

f * See 2 — 5. 1 16. * Rep. 78. a. 

In the pleading of a Fine or very to Uſes, RS os 
you need not ſet forth the Deeds which lead the or Reroaf wü. 
Uſes, but to fay, that the Fine or Recovery (as your 
Caſe is) was levied to ſuch Uſes ; and in Rvidence you muſt produce 
the Deeds to prove the Uſes. 8W. B. R. 

K Several good Directions how to plead a Fine. Directions for it. 
Lutw. 1621, 2623. 2 Lev. 31. 5 


9 2 There 


Bz2 


Where the Uſes are 
declared by a Deed be- 


fore the F 


May be levied in An- 
Mabe bv 


See Title Erro?, and 
Stat. 10&117U, c. 14. 


A Rent may be by a 
Deviſe or Fine, without 
Attornment. 


Where the Reverſio- 
ner ſhall have five Years 
after the Tenant's Death. 


Tecent fs Tull bus 


2 and ſells, Bargainee Ba 


vies a Fine; five Years 
in the or's 
ife-time, the Iſſue ſhall 
have five Years after his 
Death: Otherwiſe in 
Caſe of a Diſſeiſin. 


A Fine levied by one 
not ſciſed of the Eftate- 
Tail ſhall bind his Iſſue. 


Where the Ules:of a Fine are declared by a A 
Deed before the Fine, there no other Uſes can be 
declared by Parol. Rum and Thacker. 9 V. B. R. 


Nor upon a Recovery. 
' Sine may: Fo llotied of Lands: for As. > 


meſne ; thoſe Fines make a Diſcontinuanee; but do 
not bar by the Statute of Non-claim. Lani, yh, 
782, 778, 961. 

See Title Erro? for the Limitation of the + 
Time for bringing. of Writs of Error upon Fines. 
per Stat. 10 & 11 V. cap. 14. which 3 
twenty Years. 

By a Deviſe or Fine to Uſes, a Rent ninypaſs D 
without the Aſſent or Attornment of the Tenant : 
becauſe not neceflary to theſe Attornments. 2'Lev. 


240. 
"Tenant for Ninety-nine Years, if he ſo lo 
lives, levies a Fine, and dies; he in Reverſion -— by 


have other five Years after his Death to avoid the 


Fine. 2 Lev. 52. 

Tenant in Tail bargains and ſells in Fee, the F 

rgainee levies a Fine; the five Years paſs in the 
Life of the this ſhall not bar the Iſſue 
in Tail, but he ſhall have five Years to claim after 
his Father's Death ; but if Tenant in Tail had been 
diſſeiſed, and the Difſeiſor had levied a Fine, and 
the five Years had paſſed without Claim, that ſhall 


bind his Iſſue. Cro. Eliæ. 8 * pl. 16. 

A an deviſes to his Wife for Life, Remain- C 
* to his Son when he ſhall come to twenty-five 
Years of Age; he, before he came to twenty-five, 


and had no Remainder in him, levies a Fine, and dies at twenty-five; 


then the Wife died; this bars the Iſſue, 


though at the Time of the 


Fine he was not T enant in Tail, but a Perſon to whom the Land was 
intailed. Cro. El. 610. pl. 16. 611. 


So where a Tenant in 
Tail makes a Feoffment, 
and diſſeiſes his Feoffee, 
and then levies a Fine. 


Where the Fine of the 
middle Brother bars the 
younger, not the elder. 


Cannot be levied of a 
Tenement. | 


So it is where Tenant in Tail makes a Feoff- H 
ment, and diſſeiſes the Feoffee, and levies a Fine; 
this Fine ſhall bar the Iſſue in Tail, and ſhall bind 
the Right of the Intail that was in him who levied 
the Fine. id. 

Tenant in Tail to him ad the Heirs Males of his I 
Body hath three Sons ; the ſecond levies a Fine in 
the Life of the Father; the Father dies, the eldeſt is 
not barr'd ; but if the eldeſt dies without Iſſue, liv- 
ing the Second, the Third is barr'd. Hob. 333, 334. 

2 Fine levied of a Tenement is naught, 1 Leon. R 
188. Caſe 265. 


3 


A Fine 


o 
- 
8 
1 
E #4 
” 
4 


Fines. X $33 
A 4 Releaſe cannot be intended to be To what Uſes a Fine 
2 —_ but to him to whom it is levied, . Nl can be, 
: Leon. Caſe 61. 12 21177 3 ; 

B : Mh Eine is called a Feoffment of Record. 1 Feoff« 
See Selk. 340. [is vid {5:00 F Wer 

C A Fine with Grant and Render is tantamount to Grant and Render. 
2 Feoffment and Re- feoffment, and the Render ror of 
creates a new Eſtate. Bid. 339, 5 

D A Fine ſir Conuzance de droit, &c. come co, Fine fur Cognizance, 
&c. implies a Fee- Simple, but that may be quali- | 
fied to a particular Eſtate. Ibid. 340% 

E A Tenant in Tail, with a Remainder in Fee, 
makes a Leaſe, and dies before Commencement, 
and the Iſſue levies a Fine, the Leaſe is good a- 
gainſt the Conuzee. Bid. 338. 

F pet held that the Eſtate-Tail was extin& by the 
Fine. See the Reaſons. Bid. ba ot 

G A Fine may be levied in any real Action, 4 
Writ of Right, &c. but not in a perſonal. Bid. 


H And the Writ of Covenant on which it is le- 
vied, is a real Action. Bid. SRO: 

I A Fine of Lands in ancient Demeſne, works a Antient Demeſue. 
Diſcontinuance, but no Bar. Bid. 7 

K à Fine is of that Term the Concord was made, Of what Term. 

and the Writ of Covenant returnable; Did. 341. 97 

L Erroz coram vobis lies in B. R. on an Affirmance Error Coram vobis. 
there of a Fine levied in C. B. id. 337. | 2 

M Pet a Writ of Error in B. R. to reverſe a Fine Tranſctipt remored. 
in C. B. removes the Tranſcript only. Bid. 341. 

N On Error to reverſe a Fine, a Scz. Fa. muſt go Sire facias. 
againſt the Tertenants. Salk. 339, 598. 

O A Fine and the Deed of Uſes make but one One Conveyance, 
Conveyance in Law. Carthew 25. 

Pp here it ſhall be a Bar to a Term for Years. Bar uo a Term. 
Did. 102. ; 

Q There are three Savings out of the Statute of Statute of Fines. 
Fines, and what they are. Bid. | | 

R Uhere a Fine is levied of a Term to attend Truftees barr'd. 
the Inheritance, the Truſtees are barr'd thereby. 
Thid. 103. 

S Fine with a Grant and Render, alters the Qua- Fine fa Craat a4 

+. lity of the Eſtate. Bid. 140. Render. 

T The Uſes thereof were declared without any Uſes declared. 
Freehold to ſupport them. 1bid. 262. 


U _ Where a Fine and Warranty is no Bar to an Fine and Warranty. 
Eftate-Tail. 3 Salk. 173. ” 


Fines 


eres 

9021 38 44 ber, 
+A to- 1 

. Femg 1. rt under 
Age. A 1777 110 


Where no Bar to a 
Writ of Error. 


Fine reverſed on In- 
Nen 
15 


A Fine a ſufficient 
Conveyance. 


Haim? 43% x 
Baron and Feme. 


* , * * ! 


v . 
* * +» 


Where it does not de- 
ſtroy the Jointure. 


T. L. being feiſed in Fee, acknowle 


| ; here the 
before 


ot min 67 5:49 IU 19145 np) + A 
izor died . the Caption, aud B 
Tof the Writ of Covenant. , 4 

A Fine levied by a Feme-Covert under Age, C 
who died before the cathe of Age, is good. Mid. 
Pine after five Years paſt, 18 20 Far to 7 Writ D 
of Error brouglit to reveiſe it. Sin 14. 091] 

Fine in ancient Demeſne- is mb Bar to Writ E 
of Deceit brought to reverſe that Fine. 15d. 

Apon Inſpection of the Party, and Proof of es F 
Age, the Court vacated the Fine. Skim. D 
2 Fine of itſelf is ſufficient to paſs an Eſtate G 
N ie Aſkſtants 01 any other hte r 
Skin. 184. | 

Where Hufband and Wife levy 2 Fi ine of the H 
3 of the Wife, with Intent to raiſe a long 

uilding Term; and u upon an Agreement that the 
Wife ſhalt have her Joititure out of the reſerved 
Rent, the Fine enures only to this particular Pur- 


poſe, and does not 1 the Jortave of the 
Wife. Skin. 238. A 
* Statute Merchant to K. I 


i i mo 


the 


and after a Statute- Staple to G. and after another to B. and E. B. and 


E. extends; 


e 


and after X. extends, and then G. extends; 
aſſign to E. L. and I. L. levies a Fine to 
Lands to E. L. and to his Heirs Males, Remainder to the D 


K. and G. 
FJ. ZL. ho deviſes the 
aighters . | 
levies a Fine, and dies without Iſſue Male; 


Mary 
and Elizabeth are Daughters and Heirs te T. L. and alſo Heits to 


E. L. and the five Years: 


paſs, the Wife of the 


Where five Years Pa Defendant is Executrix of the Survivor of E. and 


15 no Bar. 


knowledges Satisfaction 
enters, and the Plaintiff having married, Maty 
Daughters of E. L. and Heirs of E. L. bi 


B. takes Adminiſtration de honis non to G. and ac- 
upon the Statute made to G. the Defendant 
and Elizabetb, the 
ronght their Ejectments, and 


it was adjudged for the Defendants; and that the Statute of K. and G. 
coming into one Hand, the Statute of X. is extinguiſhed, and that 
the Statute of G. is merged, becauſe of the intermediate Eſtate of g. 


and E. and G.'s being in eſſe, the five Years being 


paſſed was no Bar; 


for after Satisfaction acknowledged upon the Statutes of G. a new five 
Years accrued. Skin. 260. 


What amounts to 3 
continual Claim. 


A Leflee for Ninety-nine Years, Remainder to K 
B. for Life, Remainder to C. in Fee; B. levies a 
Fine, living B. the Leaſe determines, - notwith- 
ſtanding the five Years paſſed, C. may enter, for 
the Poſſeſſion of A. amounts to a continual Claim 
by Eh Skin. 262. 


3 


Father 


x | v 3 8 & . +» | y 2 _ * > 22. ” 
; | rs FN 4 : < -. ” « =. - 4 # AR ' 2 9 6 . &; 5 *. g X "SY % : 
1 * I. C7 85 >. - x" ines for Offence AR ND. : ”y « * 
A Father Tenant for Life, with Power to make Leates t= 


one Years, three Lives, or Ninety-nine Years, determinable upori 
three Lives, Remainder to his Son in Tail, Remainder to the Father 
and his Heirs; the Father leaſes for Twenty-one Years, and dies; the 
Son being Tenant in Tail, leaſes to J. & for Twenty-one Years, to 
commence after the Determination of the firſt Term, and gies during 
the firſt Term, leaving Iſſue; the Iſſue levies a Fine, and declares the 
Uſe to himſelf in Fee; the firſt Term ends, and the ſecond Leffee 
enters, and the Leſſee brings an Ejectment; agreed that the ſecond 
Leaſe was not warranted by 32 H. 8. or an oe Oe TI 
Power within the firſt Settlement; and it was ad- 1e 80 4 
judged that the Iſſue in Tail after this Fine, might 2 Leatt. 

avoid this future Leaſe, and enter upon the Tenant 

when it commences in Poſſeſſion; for by the Fine the Eſtate was diſ- 
charged of the Eſtate-Tail, and the Conuzee had a Fee in him. Skin. 


284, 317, 328. 


B Uhere Acres are mentioned in a Fine or Reco- Acres to be taken by 
very, they ſhall be taken by common Computa- ion Computa- 
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_ tion, and ” the Stat. de terris Menſurandis. Mod. 

= Caſes adjudged in the Court of Kings Bench, in the 

_— Reign of King George, 276, 277. 

= 1} C - See of Fines levied, and Uſes declared thereupon. Mod. Caſes ad- 
- judged in the Court of Chancery, 162, 163. | 


| | 4 
ö Fines fo2 Offences. 
Amercements. 
Sees Courts, 
= D ne fo2 an Offence, is a Sum of Boney, _ 
.X which a Ban is to pap to the King fa: Fi for Offence: 
8 any Contempt oz Dffence againſt the Go⸗ 
2 vernment. 
al E The Court may ſet a Fine upon one that ſhall The Court may fine 2 
1 beat any of the Court, or the Jury impanelled to Man for beating any of 
W try a Cauſe there, or the Procurers. 27 Af. 63, 44. <= or the Jury. 
.< 32 H. 6. fe 40. | 
= 10 A Tf 


Ds © > — - 
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| Fines foz Offences. 

_ May fine one of their If an Officer of the Court do not give his due 
Ono Toe et * Attendance upon the Court, as his Place requires, q 

| e the Court may ſet a Fine upon him for his Neglect. 
Trin. 22 Car. B. R. For the Court hath the Government of ſuch Offi- 
cers, and is to puniſh Miſdemeanors. | 

Or any reported by here a Perſon is reported by the Maſter to be B 
the Maſter to be guilty guilty of a Contempt to the Court, the Court may 
of a Contempt. tine him as they pleaſe. 

or a Clerk of the This Court may ſet a Fine upon the Clerk of C 
roy returns an the Peace, who returns an Indictment in this 
Marten 8 m upon a Certiorari directed to remove the Indictment 

| into this Court, if the Indictment be not good in 
the Matter of Form. Trin. 22 Car. B. R. For it ſhall be intended that 
it was his Negligence that the Indictment was not well drawn; for it 
{hall not be preſumed that he can be ignorant in the Form of drawing 
Ind ictments, and he is an Officer accountable to this Court for Things 
done in Relation to his on / 3 

| The Court cannot ſet a Fine upon a Sheriff that D 
\ The Court cxanor les, ir of his Office. Ach. 22 Cer. A K. For then he 
ceaſes to be an Officer of the Court, and conſe- 
quently the Court cannot puniſh him as their Officer. 

B. R. may fine Juſtices Tf Juſtices of Peace do proceed upon an Indict- E 
1 ment after a Certiorari out of this Court is delivered 
ter a Certiorari delivered unto them, to remove the Indictment into this 
zo them. Court; this Court may ſet a Fine upon them for 
their Contempt to this Court, in not obeying the Proceſs thereof. 
Hill. 22 Car. B. R. This was done heretofore in the Caſe of Sir Fohn 
_—_ and Sir Tho. Stile, two Juſtices of the Peace of the County of 

ent. 

Alſo for the infuffici- If a Habeas Corpus do iſſue ont of this Court, F 
ent Return of a Habeas and the Party to whom it is directed do make an 

we inſufficient Return of it, this Court may ſet a Fine 
upon the Party for making this inſufficient Return. 12 24 Car. B. R. 
For it ſhall be accounted his Negligence or Falſity that makes not a 
good Return. 

If part of a Fine be. Ik Part of a Fine that is ſet upon one that is G 


long to a Subject, the convicted upon an Indictment or Information for an 


whole Fine ought not to Offence done by him con to a Statute, do be- 
4 into the long to a Subzect, as it — 2 the Statute do ſo di- 

rect, all the Fine fet upon the Party ought not to 
be eſtreated in the Exchequer. Paſch. 24 Car. B. R. the * 
Part only ought to be eſtreated; for if it ſhould, this would put the 
Informer to Trouble to get his Part. 5 
gan os 6 A Fine oh twenty * * was ſet 2 by for H 
\traint againſt a Jury bringing an Attaint againſt a Jury, after the Jury 
_ JT TIS a had been formerl | one bl. 1649. B. S. 

n 4 Feb. B. S. For falſe Vexation of the Party. 


The 


A e Court may fine a Man for an Offence com- 
2 in Court in their View, or by the Confeſ- 
ſion of the Party, recorded in Court. 


B Fines aſſeſſed in Court by Judgment upon an 
| * cannot be l qualified or miti- 
gated. Cro. Car. * pl. 1 3 

C A PBy-Law to levy a Fenalty by reis only, 
is = but to 2 by Diſtreſs and Sale of 
Goods, is naught. 3 Lev. 281. 

D A Fine ſet upon one which is voidable, is not 
void abſolutely, but continues to be a good Fine 
until it be avoided by the Plea of the Party fined ; 
otherwiſe it is in the Caſe of a Fine that 1s void. 

E All Capiatur Fines are now taken away, by the 
Statute of 4 & 5 V. &. M. cap. 12. except where a 
Defendant pleads Non eſt factum, and it is found 
againſt him; for that is Caſus omiſſtts out of the Act. 

F Ik a Juror at the Bar will not ſwear, he may be 
fined. 2 H. 6. 12.6, 

G @The Steward of a Leet may impoſe a Fine upon 
one who is choſen Conſtable, and refuſes to be 
{worn : So alſo he may upon a Tything-Man, who 

refuſes to make a br K in a Leet. 

H It one of the Jury in a Leet departs without 
giving of his Verdict, the Steward may fine him. 
Co. 8 Rep. 38. 4. ö. 

1 To every Fine Impriſonment is incident, and 
when the Judgment is quad defendens capiatur, that 
is, Capiatur quouſque finem fecerit. Co. 8 Rep. 59. b. 
Cro. Car. 340. Co. Litt. 126. b. 

K The Grantee of a Poſt-Fine cannot diſtrein for 
it, but it muſt be ſued for in the Exchequer. 
3 Leon. Caſe 319. 

L There a Perſon is fined to the King, notwith- 
ſtanding the Body continues in Priſon, the King 
ſhall be ſatisfied the Fine out of the Profits of the 
Delinquent's Eſtate. 4 Leon. Caſe 393. 

M Ik a Feme Covert be tined, though ſhe goes to 
Priſon and ſtays there, her Huſband's Lands ſhall 
be liable to pay the Fine. Bid. 

N Belong to the King, and the Reaſon why. 

3 Salk. 32. | 

O There a Fine may be mitigated, and where not. 
3 Salk. 33. 

P CUhere an Action of Debt may be brought for a 

I Fine without a Preſcripticn. Bid. 

Q Amercement pro falſo Clamore at Common Law, 

1 where affeered by Jury on a Warrant to the Coro- 

Bo ners. Salk. 14. I 


red in their View, or by 
the Confeſſion of the 
Party. | 


Fines aſſeſsd in Court 
upon an Information 
cannot be mitigated. 


A By-Law to levy by 
Diltreſ,, is good; bur 
not to ſell. 


A voidable Fine ſet : 
how it is to be. 


What Capiaturs are ta- 
ken away per 4 & 5 C. 
& W. c. 12. 


A Juror who will not 
ſwear, may be fined. 


Where the Steward of 
a Leet may fine a Con- 
ſtable or Tything-Man. 


Where a Juror in s 
Leer. 


Impriſonment is incis 
dent to every Fine. 


Where a Poſt-Fine 
muſt be ſued for. 


The Fine ſhall be fz- 
tisfied our of the Deiin- 
quent's Lands, though 
he be in Priſon for it. 

So where a Feme Co- 
vert is fined, and goes 
to Priſon, her Husband's 
Lands ſhall pay it. 

Belong to the King. 


Dedt for a Fine. 


Amercements, how 
affeered. 


Amerce⸗ 


838 


Amertements may be general, quod fit in NMiſericordia, and after- A 
wards affeered to a certain Sum. Salk. 56. | 
To be amerced twice 


in the Game Action. 


Caplatur pro Fine taken 
off. 


Where one abſent may 
be fined. 


Affidavits to be read. 


When a Fine not to 
be aggravated. 


Iſſues eſtreated. 
Fine on a Reſcue. 
One outlawed not to 
be fined. 
Nuſance. 


What not traverſable. 


If to be fined when 
abſent. 


Town- Clerk fined. 
A Fine enlarged. 
When a Fine not to 


be eſtreated. 


Juſtices of Peace. 


When a Capiatur pro 
Fine. 


if it be an Action of Treſpaſs and Contempt againſt the Statute, there 
lies a Capiatur. Comberb. 431, 43 2. Vide 352. 387. of 


Comberb. 43, 44. 


Defendants may be amerced twice in the ſame B 
Action, where there are two final independent 
Judgments. Lid. 54. 

In Treſpaſs, &-c. no Judgment is entred pro Fine C 
in B. R. ſince the Statutes 5, 6 W. 3. aliter C. B. Lid. 

Judgment for a Fine may be given in the De- 
fendant's Abſence, upon any Perſon's undertaking D 
to pay it. Salk. 56. | 

On confeſling an Inditment, and ſubmitting to E 
a Fine, Affidavits may be read to prove the Defen- 
dants aflaulted the Plaintiff, contra after Conviction. 
Ibid. 55. 
Pꝛoſecutoꝛ cannot move to aggravate the Fine F 
after his accepting of Coſts. 1b:d. | | 

Iſſues are never eſtreated by ſpecial Rule, un- G 
leſs in extraordinary Caſes. id. 

The Courſe on Return of a Reſcue, is to ſet four H = 
Nobles Fine on each Offender. 1bid. 586. 1 

One outlawed for a Miſdemeanor, cannot there- I * 
on be fined for the Fact. 1b:d. 494. e 

A Fine on a Nuſance pardoned by a general K 
Pardon, but the Abatement not — Ibid. 458. I 

The Cauſe for which a Fine is ſet, is never L VB 
traverſable. Thid. 397. | 43 

Quere, If one outlawed may be fin'd tho* ab- M 2 
ſent. Comberb. 36, 77. 7 

See a Town-Clerk fined for returning an In- N 7? 
dictment without any Caption. Vid. 62. 

A Fine was enlarged to make good the Sheriff's O 
Charge in abating a Nuſance. Comberb. 10. 

A Fine ought not to be eſtreated when the Party P 
is in Execution, but at the King's Requeſt. Vid. 

Juſtices of Peace ought to fine for a Contempt, Q 
and commit for Non- payment, rather than com- 
mit for the Contempt itſelf. Vid. 306. Vide 260 
to 263. | | 

Where a Statute gives a Sum certain for the R 
Benefit of the Party, there it is not to be qui tam, 
nor ought there to be a Capiatur, but a Mia; but 


Copyhold Fines. 
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Firſt⸗Fruits 
ib 
114 # of - What they are. 
Irft-Fruits are by the Statute of 26 H.8. h. whey are, q 


3. Sect. 2. appointed to be one Year's 
P2ofits to be paid fo2 every Archbiſhopꝛick, ; 
Biſhop2zick, Abbacy, Bonaltery, Pꝛiozp, College, Hoſpital, Arch- 
deaconry, Deanery, P2ovoſtſhip, Pꝛebend, Parſonage, Uicarage, 


Free Chapel, and other Dignity, Benefice, Office oz Pꝛomotion 


Spiritual in England, oz elſewhere, within any of the King's Do- 
minions, whereunto any Perſon ſhall be nominated, eleſted, p2e- 
feed, pꝛeſented, collated o2 appointed; all which, together with 


the Tenth-part of all the Revenues and Profits belonging to all 


the ſaid Spiritual Pꝛomotions, are by the ſald Statute given to 
the ſald King, his Heirs and Succeſſoꝛs. 


The Matter ſtanding thus, Queen Anne, The Queen gave all 


out of her moſt religious and tender Concern for —— pe es — 


the Church, was pleaſed not only to remit the Ar- 2&3 Ann. cap, 11. 
rears of her Tenths, but alſo that the whole Re- 
venue of Firſt-Fruits and Tenths might he ſettled for a perpetual Aug- 
mentation of the Maintenance of her Clergy in Places where they are 
not already ſufficiently provided for: All which, with the Manner of 
it. and how to be liſtributed, was paſſed into a Law by the Statute of 
26. 3 Anne, cap. 11. .... 3 

Afterwards the laſt abovementioned Act being 4 Supplementary Act: 
found to be defective, a Supplementary Act was Lo 
made Anno 5 Anne, entituled, An Act for diſcharg- 


ing of ſmall Livings from their Firſt-Fruits and Tenths, and all Ar- 


rears thereof; which ſee at large. 


D Note, There is a Clauſe, that this Act ſhall be Declared to be a pub- 


taken and accepted in all Courts as a publick Act. lick Act. 


E See another Act made 6 Anne, entituled, 4» Another At made 


Act to enlarge the Time for returning the Certificates afterwards. 6 Ann. 
of all Eccleſiaſtical Livings not exceeding fifty fe 

ounds per Ann. as alſo for diſcharging of Livings of that Value fron 
the Payment of Firſt-Fruits, and for allowing Time to Archbiſhops and Bi- 
ſoops, and other Dignitaries, for Payment of their Firſt-Fruits. 


03. | Flotſam. 
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See Wreck: 
13364143: ; 5 0 ns of 1 113 ev $44 
 Flotſem, what. Tais when a Ship Is funk oz prriches, and A 
2 1e floating upon the Sen. 5 Rep. 


1 ER 1 rr < + $350k 1 133 - $4. + 
When to be claimed. The Lawlgives a Year and. a Day for the Pro- B 
130. pirietor to n Abu mt I Leb. 657. A 39. 


L„L„ ( by V. * - TTL, 


Foꝛtible Entr) v. 


See Jndiement 


FE Oxcible Entry is where any Perſon m Per- C 
A . F ſons with ſtrong Hand do make Entries in⸗ 
I, 6. cap, 90 to Lands, Tenements, o2 other Poſſeſ- 
ds ions, and hold them with Force; and 


alſo thoſe who make Jnſurreions, Riots,”Routs and Aﬀemblies, 
in Diſturbance of t 0 Peace of the Law, 02 in Afray of the People. 


The Poſſeſſion of the The Poſſeſſion of the Termor was the Poſleſ- D 


of the Leder Poſſeſſion ſion of the Leſſor; and when at the End of the 


Term he kept it againft his Landlord, it was a 
Where a Man hath Forcible -Detainer : And where the Statute: ſays, 


u ay 2 Foun That where one hath had Poſſeſſion for three Years 
wich 3 Py uietly, he might hold the Poſſeſſion with Force; 
intended. that is intended where the Eſtate is continued. 


Cro. Face 199. pl. 28. 
3 Indidment 
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A IJndi#ment upon the Statute of 8 H. 6. ca 0 b 
2 1 — ſuch Lands * * 44 for noe Lying, 4 


liberum tenement. J. B. and expelled and amoved 

him, and ſaid not adtunc exiſten. and for this Cauſe 8, C. cap. 9: 
reverſed. Cro. Fac. 214. Latch 109. ; 
B An IndiAment of ForcbleBpuy in This lies; Em _ for Lo ml 
ſo alſo for Rent. Cro. Car: 29 pl 

C The Lord of the Soil was eek nee 1 Lord of the Soil 
of Peace for holding the Common with Force, which fm: "one 
suit; becauſe, the . N Forcible Peiner in 
, he cannot be. joolch FOO Common, and why. 
of. it with Foxce 
ſus non datur per — Sede. 43475 { 1 
D. Exception taken to an Indictment for manu fonts 244. for vel « FA 


expulſe & diſſeifte inſtead of vel diſſeiſi in the elbe and quaſh d. 
Conjunctive, and quaſh'd. Gro. Eliz. 96. pl. | | 
E --No-Reſtitution ſhall. be awarded the Baur No Reſtitution after 
indicted: hath been three Years in quiet 4 uiet Poſ- 
Gon, and his Eſtate therein not ended or deter- ended; ho 
ml... . 1. 13 Eliz, c. 11. Bett. 3. 


F Sn a Convidion thereof a-Jaltice cight d 0 Not to alter the Poſ- 
alter the Poſſeſſion without _— by Jury. Comb. ſeſfion. 


262, to 263. 
G ben an I: Wer ForcibleEntry is qa quit, The Court not bound 
the Court uſu ly 12 to grant Reſtitution. 


bound fo to do. Did. 328. 

H Ok Indietments of F orcible Entries Pide 58, Indict ments. 

70. . ; ; 
"Invizment quaſn- a, becauſe it did not ſet forth Inditments quaſh'd. 

what Eſtate the Party had. Camber. 169. 

L It muſt be -expulit- & di erfroit, and therefore Muft have a Free- 

he muſt have ſome Eſtate of Freehold.” 1bid. bold. 

ES It an Inquiſition | is taken by one Juſtice upon Not to deny 2 Tra- 

his View, he cannot deny a 2 M90 


Fozeſgn Attachment, See Attachment. 


Foꝛeſt. 


9 a. of 


” L 


SWEET 'T] 


Toten is u Place paſvileged by Royal 4 A 
* thozity 92 Pieſciption, fo2 the peaceable 
| Abiding and Nourtſhment ot the Beaſts 
| and Birds of the Fozeſf, fo2 the King's Game, fo2 which _ 
| have been peculiar Dfficers, Laws and D2ders. -. a 
A Foreſt may be in g eſt may be in the Hands of a Subject, * 
9 Forelt may as a Foreſt ;, if the King * Autho- 4 
| __  rity' for the Adminiſtration of Juſtice there, and 
for his Juſtices to come there, and for the Grantee to have and uſe 
Officers of a Foreſt, then it ſhall continue a Foreſt in the Hands of a 
Subject: But without ſuch Liberties, it heing in 
When je becomes a the Hands of a common Perſon, is but a Chaſe. 
Cro. Fac. 155. Co. Litt. 233. 4. 4 Inſt. 298. . = 
The Owners may cut That the Owners of the Woods of F oreſts or C = | 
down the Woods with- Chaſes in the Hands of Subjects may at their Plea- | = 1 
Lane ents out mult ſure without View or Licenſe of the Foreſter cut 3 
them down, but they ought to leave ſufficient Vert = 
there. Cro. Fac: I55. 4 Inſt. 298. = | 
Parks laid open to JÞarks which have been id open to Foreſts for D = 
Foreſts may be incloſed forty Years, may be incloſed again, and they may 8 
wo kill any Deer which come therein. Cro. Tac. 156. 
What Incloſures there Incloſures cannot be in Foreſts and Chaſes, un- E 
may be, and what not. Jeſs with low Hedges, which may not diſturb the 
Game; and tho they have been continued forty 


Years, yet if they were not before, they may be deſtroyed and laid 


open. Cro. Face 156. 
Feels e Fozefts are excepted by the Statute of 22 &. 23 F 
Car. 2. Skinner 99. 
Keeping a Dog. No one can keep a Dog within the Foreſts that G 
is not expediated. id. 100. 


No Commitment with- The Chief Juſtice in Eyre of a Foreſt cannot H 
out Preſentment. commit without Preſentment, except the Party be 


taken in the Manor. Comber. 1 59, 160. 


"A Ford, what 


* 


ein 
1 


3 Foꝛfeiture. 


In Criminal Cauſes, | 
/ | 
Jn Civil Cauſes, 


A Ozkeitures are in Criminal Matters, as Forfeiture, what. 
where a Perſon is attainted of Treaſon, 
Felony, &c. oz elſe in Caſe of an Efftate 
upon Condition; or elle in Caſe of a Copyholder fo2 committing 
Waſte, (without a Cuſtom ko; it) oz refuſing to pay his Quit- 
Rent, oz to do his Suit and Service. * - a9 


B Ik a Copyholder do deny to pay the Lord the How a Copyholder 
Fine due unde him by the oyhel er, where it is reit bis Ear 
a Fine certain, or do refuſe to appear at his Lord's 
Court, and to do his Suit there; this is a Forfeiture of his Copyhold 
Eſtate. Trin. 24 Car. B. R. For he holds his Copyhold of the Lord 
upon theſe Conditions implied in Law; but where the Fine is uncer- 
tain, it is no Forfeiture ; for the Lord is not to be. Judge in his own 
Caſe, 27 3 yn 1 the Lord and Tenant. 

C Ik a Copyholder do let his Copyhold unto ano- fe .. 

© ther for Yews, and the Leſſee do fell the Timber 5 y<on nr at 
growing upon the 8 yet this is not a For- fell Timber, it is no 

feiture of the Copyhold Eſtate. 6 Nov. 1650. B. S. FE 

Becauſe the Copyholder himſelf did not do it; 
and he had Power to let his Copyhold for Years, 
and ſo did ho Wrong. 

D A Copyholder for Life commits Felony, and is Coprholder for Lit: 
attainted of it, he in Reverſion for Life enters, the commits Felony. 
ag uri is pardoned : The Forfeiture is not to 
the Lord, but to him in the Reverſion; becauſe the Eſtate for Life 
was determined by the Attainder : F 7 a Copyholder (in the Eye of 

a 10 C the 


3 ci 3 
$44 Fozfeiture: 

the Law) is but a Tenant at Will, and the Attain- 

the Ela. . — ret Ach the Will ; for by the Attainder he 

ent cannot hold an Eſtate :- But of this Determination 

the Grantee in Reverſion ſhall take the Advantage. 3 Lev. 94. See 


1 Lev. 263. 

Lands are granted by Copy to two ſucceſſive for A 
R Te theifEives; ch N J Trbes; this is a Forfeiture 
Wat, the nexr fall of his Copytiold, 1 8 ht ſhall forfeit it to him in 
have the Forfeiture. Reverſion: So if a Stranger cuts Trees, or another 


Where Acts of a 
Stranger ſhall be a For- who occupies by their Sufferance, this is a Forfei- 


— ik, oe ! Dal. 49. pl. 12. 
Where the Lbjd wy © The Lord cannot ſeiſe for the Forfeiture of a B 


ſeiſe for the Forfeiture of, old Eſtate without 2 Cuſtom : But he may 
a Copyhold Eftatey = fy till the Heir comes of Age, without a Cuſtom. 


where not. 
1 Lev. 63. 
the Lord may C 


The Lord diy Fiat Apon a Forfeiture of a Cop erg 
a forfeited Copy hald de- grant Fee Copyhold before Seiſurè: Becarfe this 1s 


R Deferminitica of the Will, and is immediately 
in the Lord, as in his Reverſion. 1 Lev. 26. See 


3 Lev. 94- 

Where a Dh pro | Nonimus pro tempore, of any legal Title, altho' D 
2 at Will, "my adm 3 Zong holes after a Forfei- 
But a Lord by Tort ture, and it is 1K y wake voluntary 
cannot, Grants: But a Lord Tort iſſeifin cannot by 
ſuch Admittance —_ the 1 ens as .to the 
rightful — iy I 1 26, 27. But a Lord, who is a Diſſeiſör, may 
admit the Heir of a Copybolder upon a Diſcent, and it ſhall bind the 


rightful Lord. 
A Copyhold Fine was afſels'd, and a appointed to E 


What Refuſal to pa 
a reaſonable Fine, is be paid, and was a reaſonable Fine, and demanded 


Forfeiture of a'Copy- of the Party, whio refuſed to pay it, and ſo forfeit- 
hold Eſtate. ed his Copyhold. 3 Lev. 252. lt is not a Refuſal 
upon a dubious Matter that ſhall forfeit a Copyhold Eſtate 3 but it muſt 


be an obſtinate and wilful Refuſal. 3 Lev. 308. 
Foꝛzkfeitures in Criminal Matters are by Gotivie. F 


1 — in Crimi- tion or Attainder Conviction is before Judgment, 
by Verdict, Confeſſion, or Recreancy; Attainder 
is upon the Judgment given upon the Verdict, Confeſſion, or Recrean- 
cy, or upon the Outlawry, or Abjuration. Co. Litt. 390. b. 391. 4. 
Attainder of Treaſon nw an Attainder of Treaſon or Felony the G 


or Felony w _ 
or Felony worksCorrup- Blood is ſo corrupt, That, 


. The bh of 1. Hig Children cannot be Heirs to him-or any H 
; | other Anceſtor, 

2. Ik he were noble and gentile before, he and I 
all his Poſterity are thereby made baſe and 
ignoble. 

1 


3- It 


A 3. It is ſo high that it cannot be abſolutely ſol- 
ved, but by ' 
ſing of the-Antainder by Writ of Error with 


- reſtored by Parliament, yet the Eſtate is not 


Purpoſe, or the Reverſal of the Attainder up- 
ona Writ of Error entred upon Record. See 
Sheffield and Radcliff”s Cafe in Hob. 


B Foz Felony by Chance-medley, Se Deferidendo, 
Petit Larceny, &. the Forfeiture is only of the 
Goods and Chattels. hid. 391. 4. | 

C Fon Robbery, Piracy or Murder committed ſiiper 
altum Mare, and tried in the Court of Admiralty 


miſſioners by Force of 28 H. 8. it doth. 

D Attainder of Premunire works no Corruption of 
Blood, but is a Forfeiture of Lands in Fee-fimple, 
but not of Lands in Tail. Co. Litt. 391. 2. 

E Where a Man is attainted of High-Treaſon, he 

for feits to the Crown all the Lands whereof he was 
ſeiſed of whomſoever holden. 

F But where Tenant in Fee is attainted of Felony, 
and hath Judgment of Death, he ſhall forfeit his 
Lands to the Lord of the Manor of whom the 
{ame were holden; | but ths King ſhall have annum, 

= diem, & vaſtum, Magna Charta, cap. 22. 

62 Moman ſhall have her Dower in all Caſes but 


only in Caſe. of High and Petit Treaſon. Per 
Stat. 1 E 6. cap. 13. 5 E. 6. cap. 1 I. 5 Elizs cap. I. 


H It one takes a Wife that is feiſed of Gavel-kind 
Lands, and ſhe dieth without Iſſue by her Huſ- 
band; her Huſband ſhall be Tenant by the Cour- 
teſy of half of the Lands fo long as he ſhall live 
unmarried ;. but if. he marry again, he ſhall forfeit 


his Eſtate in the Land. Mich. 22 Car. B. R. This 


Act of Parliament, or elſe rever- 
the King's Conſent; and altho' the Blood be. 
reſtored without particular Words for that 


947 


. How it may be tevet- 


Forfeiture for Chinbe⸗ 


For Piracy. 


by the Civil Law, and not by Jury, the Attainder there works no Cor- 
ruption of Blood or Forfeiture; but if he be attainted before Com- 


For Attainder of Præ: 
munirt, 


High-Treaſon, 


Of Tenant in Fee ats 
tainted of Felony. 


Whete a Womin ſhall 
have her Dower. 


If one marries a Wife 
ſeiſed of Gavel-kind 
Lands, the Wife dies; 
he ſhall be Tenant by 
the Courteſy ; 7 1 he 
marry again, he forfeits 
his Eltate. 


= | is by the Cuſtom of Lent; but by the ſame Cuſtom, if he had Iſſue 
= | by his Wife, then he ſhall be Tenant by the Courteſy of all the Lands 
his Wife was ſeiſed of; and altho* he do marry again, he ſhall not for- 


feit his Eſtate. Mich. 22 Car. 
he ſhall forfeit his Tenan by 


ty, as the Wife ſhall her Dower by a like Cuſtom. 
1 There ſhall be no Forfeiture of Lands for Trea- 
.-- {on of dead Perſons not attainted. 


d Whether in the former Caſe 
the Courteſy, if he do live incontinent- 


No Forfeiture for 
Treaſon of dead Perſons 
not attainted. 


4 E. 3 tap. I2. 


It 
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Whatever a Man hath 
in his own Right he may 
forfeit; not always what 


he may grant. 


A Man may preſcribe 
to keep Sheep, or have 
Warren in a Foreſt. 


% 


And altho? there hath 
been a Non · uſer for ſome 
Years, yet it is no For- 
feiture. 


Where the Non-uſer of 
Fairs, Markets, Courts, 
EFc. is a Forfeiture. 


But the Non-u/er of 
Parks or Warrens is not, 
and why, 


Trover lies for the 
Owner of ſtolen Goods 
after Conviction of Fe- 
lony, unleſs the Pro- 
perty be alter'd by a 
Sale in Market-Overt. 


Ox Inquiſition found. 


What Forfeiture for 
Petit Treaſon, Murder, 
Homicide, burning of 
Houſes, Burglary, Rob- 
bery. 


No Forfeiture can be 
impoſed by Patent. 


Where Non-payment 
of aFine no Forfeiture. 


The Unreaſonableneſs 
of the Fine muſt come 
on the Tenant's Part. 


Recovery by Tenant 
for Life is a Forfeiture 
for him in Remainder. 

14 Eliz. cap. 8. 


When the Bargainee 
of Tenant for Life com- 
mits the Forfeiture, and 
not the Tenant for Life, 
and why. 


r' 

It is a Maxim, That what a Man hath in his A 
own Right he may forfeit ; but it is not a certain 
Rule, That whatſoever a Man may grant he may 
forfeit. 4 Leon. Caſe 200, 

A Man may preſcribe to have Warrens, or keep B 
Sheep in a Foreſt, tho? they were in the King's 
Hands : And where there 1s a Preſcription for a 
Warren, altho* it had not been uſed divers 
Years, yet a Non-uſer is no Cauſe of Forfeiture : 
But the Non- uſer of a Fair, Market, Courts, or ſuch 
like Liberties, wherein the Subjects have Intereſt 
for their common Profit or Juſtice, is a Cauſe of 
Seiſure : But the Non-uſer of Parks or Warrens, 
&*c. which are for the Profit only or Pleaſure of 
the Owner, is not any Cauſe of Forfeiture. Cxo. 
Fac. 155. pl. 5. | 1 | 

A Perſon who had ſtolen a Watch was convicted C 
of Burglary ; the Bailiff of the Dutchy ſeiſed this 
Watch as Felons Goods, and in an Action of Tro- 
ver brought _— him by the Owner of the 
Watch, it was held, That the Action well lay, be- 
cauſe the Property was not proved to be altered by 
Sale in a Market-Overt ; neither was there a For- 
feiture found by Inquiſition at the Suit of the King: 
But if it had been found by Inquiſition, then the 
Owner of the Watch muſt have pleaded it off. 
Trin. 10 N. . A br 

Fox Petit Treaſon; Murder, Homicide, burning D 
of Houſes, Burglary, Robbery,” ec. where Judg- 
ment is given, That they ſhall: be hang'd by the 
Neck till they are dead, they forfeit all their Lands 


in Fee-fimple, Goods and Chattels. 28 


No Forfeiture can be impoſed upon a Subject by E 
Patent. 8 Rep. 125. 4. | . 
Non⸗ payment of a Fine is no Forfeiture of a F 5 
Copyhold Eitate, unleſs there be a Demand and = 
Denial of it: Alfo, the Unreaſonableneſs of a Fine = | 
muſt come on the Tenant's Part. Hob. 135. W | 


Tenant for Life ſuffers a Recovery of his Eſtate G 
before 14 Eliz. cap. 8. it is a Forfeiture, and he in 
Remainder may enter. 1 Rep. 14, 15, 16. 

Tenant for Life bargains and ſells to A. in Fee, H 
and afterwards levies a Fine ſur Conuſance to the 
Bargainee ; this was a Forfeiture committed by the 
Bargainee, and not by the Bargainor, who at the 
Time of the Fine had nothing to forfeit. 1 Leon. 


Caſe 354. 3 


Foxfeiture. 
A Ubere a Tenant for Life is impleaded, he ought 


to attend upon him in Reverſion, and to expect 
—- Inſtructions from him in the Defence of his Title; 
= and therefore if he makes Default, or confeſſeth 

1 the Action, it is a Forfeiture. 2 Leon. Caſe 89. 

B Tenant for Life bargains and ſells by Deed in- 
rolled; altho' no Fee paſſeth, yet it is a Forfeiture. 
Ibid. Fol. 64. 

C 4 Foyfeiture 


by Tenant for Life is not only 
where there is a 


iſcontinuance; but where he 


El. 757. pl. 25. 

All Eſtates, Charges, Leaſes, ec. made by Te- 
nant for Life before the Forfeiture of his Eſtate, re- 
main good till the Death of the Tenant for Life. 
I Rep. 67. a. | 2 

Tenant for Life, Remainder in Tail, Remain- 
der in Tail; Tenant for Life, and the firſt Re- 
mainder-Man in Tail levy a Fine: And then he in 
the firſt Remainder in Tail dies without Iſſue, and 
the other Remainder-Man enters for a Forfeiture, 


gave what he lawfully might. 

Tetiant for Life, Remainder in Tail, Reverſion 

in Fee; Tenant for Life enfeoffs the Reverſioner ; 

it 1s a Forfeiture of his Eſtate, and diveſts the 
Eſtate-Tail. 1 Rep. x40. 4. 3111 

G A Forfeiture * the Office of Matſhal of the 

King's Bench (which is an Office of Inheritance) 

was found by Inquiſition out of the Petty-Bag 

Office; and it was ſtrongly moved by the King's 
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- Where Tenant for 
Life makes Default, or 
confeſſes the Action, it 
is a Forfeiture, 


Bargain and Sale by 
Tenant. for Life is a 
Forfeiture; | 


What are Forfeitures 
of Tenant for Life. 


doth an Act in a Court of Record, whereby his Will may appear to 
diſinherit him in Reverſion; as to pray in Aid of a Stranger, &c. Cro. 


All Leaſes, Charges, 
Se. made by Tenant 
for Life, remain good, 
after Forfeiture of Te- 
nant for Life. 


Tenant for Life, Re- 
mainder in Tail, Tenant 
for Life, and firſt Re- 
mainder levy a Fine, it 
is no Forfeiture. 


and held none; neither doth it make any Diſcontinuance, for each 
1 Rep. 76. Breedon's Caſe. 


Tenant for Life, Re- 
mainder in Tail, Rever- 
ſion in Fee, enfeoffs the 
Reverfioner. 


Where a Forfeiture is 
found of an Office of In- 
heritance by Inquiſition. 


Counſel for a Writ of Seiſure. But the Lord Keeper upon great Con 


ſideration did refuſe to grant it, and gave the Defendants a reaſonable 
Time to traverſe the Inquiſition peremptorily. Hill. 5 W. &. M. in 
Canc. For altho' the Inquiſition finds a Title in the King, yet the In- 


: eſſion upon a bare Inqueſt of Office, without heari 

= | dant hath to ſay for himſelf. 

9 H An Officer for Life commits a Forfeiture of his 
Office, the Forfeiture is to him in Reverſion, and 
wat to the King. 3 Lev. 288. See 1 Plow. 378, to 
332, 

I An Archdeacon for Money grants his Office of 
Regiſter : This is an Office within the Statute of 

3.6 E. 6. cap. 16. and forfeited to the King, not 
to the Biſhop. 3 Lev. 289. 
1 


3 . 
3 


10D 


* 


= | 2 is traverſable; and it is very hard to turn a Man out of Poſ- 
. ng what the Defen- 


An Officer for Life 
commits a Forfeiture, it 
is to him in Reverſion, 
not to the King. 


Regiſter's Office is 


within the Statute of 
5 & 6 E,. 6. cap. 16. 


There 
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Who ſhall have the 
Forfeiture upon a Sta- 
cute, 


The King may with- 
out an Office, grant an 
1 forfeited to him- 

d 


Recovery ſuffered by 
Tenant for Life, a For- 
feiture to him in Re- 
mainder. 


How a Leaſe for Years 
is to be forfeited for 
Non-payment of Rent. 


A Demand and Entry. 


Where Forfritures for 
a Condition broken ſhall 
not bind. 


Where they are gene- 
rally binding. 


When a Felon forfeits 
his Goods, when his 
Lands. 


When the Forfeiture 
ſhall relate in Caſe of 
Felony. 


Alſo in Caſe of Out- 


lawry. 


The Forfeiture where 
the judgment is to be 
hanged by the Neck till 
he be dead. 


Foꝛteiture. 
here a Statute gives a Forfeiture generally, the A 


Forfeiture is intended to be given to the King: 
But where the Forfeiture is a Prejudice to any par- 
ticular Perſon, this Perſon have the Forfei- 
ture. 3 Lev. 290. $ * -/ 

Where an Office is forfeited to the King, he B 
may grant it without Office found; becauſe no 
Eſtate or Freehold is diveſted : But the Office is be- 
come void, and the Power of diſpoſing of it is 
come to the King. Ibid. 

A Recovery ſufter'd by Tenant for Life is a For- C 
feiture to him in Remainder. 1 Rep. 15. 4. 6. 


Tf a Leaſe be ſo made, that it is to be forfeited D 
if the Rent reſerved in the Leaſe be not paid as the 
Leaſe doth provide; altho* the Rent be not paid as 
the Leaſe requires, yet there is no Forfeiture to be 
taken, if there was not an actual and legal Demand 
of the Rent made by the Leſſor, and Entry after 
that: For the Law doth not favour defeating of 
Eſtates; and it cannot alſo ſo well appear, that there 
was an actual Failure of Payment. | 

It is a ſtanding Rule in Equity, That a Forfei- E. 
ture for a Condition broken ſhall not bind where 
the Thing may be done afterwards, or any Com- 
penſation made for it. 2 Ventr. 352. See 1 Mod. 
300, &c. 

Where there is a Deviſe over to a third Perſon F 
after a Forfeiture, Forfeitures are in ſuch Caſes 
9 binding. Bid. and 1 Mod. 300, gor, 

Co 

By the Conviction of a Felon his Goods and C 
Chattels are forfeited ; but by Attainder his Lands 
and Tenements are forfeited, and his Blood cor- 
rupted. Co. Litt. 291. a, This muſt be under- 
ſtood of Felonies puniſhable by Death, not for Pe- 
tit Larcenies. 2 Iſt. 37. 

The Forfeiture in Caſe of Felony ſhall relate to H 
the Time mentioned in the Indictment when the 
Felony was committed, as to the avoiding of all 
Eſtates, Charges and Incumbrances made by the 
Felon after the Felony committed; but for the 
mean Profits of the Land it ſhall relate wy to 
the Judgment, and this as well in Caſe of Outlaw- 
ry as other Caſes. Co. Litt. 390. 6. 

Foz all Crimes for which any ſhall have Judg- I 
ment to be hanged by the Neck till he be dead, 
he ſhall forfeit all his "Sx in Fee-ſimple, and his 


Goods and Chattels. Co. Litt. 391. 4. 
T Fo! 


A Foꝛ Felony by Chance-Medley, ſe defendendo, 
or Petit Larceny, he ſhall forfeit his Goods and 


Chattels, but no Lands. Co. Litt. 391. 4. 223 
B A Truſft of a Term ſhall be forfeited to the King A Truſt of a Term is 
for Felony, and the Truſtees ſhall be compell'd in forfeited to the King for 


Equity to aſſign over the Reſidue of a Term. Co. — 


Face 512. pl. 23. 513. < - © 8 . 
But the Truſt in a Freehold ſhall not be forfeit- A Tutor a Freehold 
ed for Treaſon. Ibid. is not forfeited for Trea- 


D The King ſhall have the Lands of a Perſon con- 
vided of Felony for a Year and a Day, and then che Felon's Lands for = 
they ſhall be deliver'd to the Lord of the Fee. [252902 Day, andthe 
Note, This is when a Tenant in Fee is attainted. Saga charts, c. 2 
Co. 2 Inſt. 37. | Nore, This is in Caſe 

: of a Tenant in Fee. 

E But where a Tenant for Life or a Tenant in Tail H > 
is attainted, the King ſhall only have the Profits of «f Tenant for Life nd 
the Lands during the Life of Tenant for Life, and 3 
Tenant in Tail. Bid. | 

F @Uhere the Executor of an Alience ſhall not Executor of an A- 
forfeit after the Acceptance of the Rent by the Leſ- Lene 

A ſor. 3 _ 1 

Where the Lord ma a Copyhold after Where a Lo 
3 Forfeiture, and before . Ibid. c wy grant after — * 
Non-Attendance is good Cauſe of Forfeiture of ; 
Dog,” map ON — El Forfeiture of Office. 
I Att of the Deputy may forfeit the Office of the Forfeiture by the Pe- 

- —_— _ I9. ruty. 

i enant for Life ſuffers common Recovery, and Where a Forfeiture 
after reverſes it by a Writ of Error, the Forkeiune remains. = : 
remains. Skinner 74. 


Formedon in Diſcender. 


; Ie Won >. — — RO —— — 


: See Limitation of Real Actions, 


F Fomedons there are three Banner 
of Urits, viz. 

F o2mevon in Diſcender, and that is, A 
where Tenant in Tail enfeoffs another 
(which is a Diſcontinuance) o2 is diſſeiſed and dies, the Heir ſhall 
have a Crit of Fo2medon in Diſcender to recover the Land. 


Formedon in Remain- Fozmedon in Remainder is where one gives B 


Land in Tail, ano fo2 Default of ſuch Iſſue the 
Remainder to another in Tail; if the firſt Te⸗ 
nant in Tail die without Iſlue, he in the Re- 
mainder ſhall have this Writ. 


Formedon in Reverte. Fozmedon in Reverter lies where the Iſſue in C 


Tail are all dead without Iſſue, then the Dono2 
UW, 2. cap. 1. to whom the Reverſion comes fo2 Mant of I- 
ſue of the Tenant. in Tail ſhall have this CUtit 
to recover his Reverſion, and theſe Writs are given by the Sta- 
tute of Weſtminſter, 2 Car. 1. De Donis Conditionalibus. 


A Formedon ſhall lie A Fozmedon ſhall be maintainable againſt the D 


22 = a Pernor Pernor of the Profits, who ſhall be named as Te- 
> &, 2 TI nant in the ſaid Action, and have the fame Vouch- 
we” ers, and their Lien thereupon, Aid-prayer, and all 
8 Aid, other Advantages, as Tenants indeed, or their 
and his Heir ſhall have Feoffees, could have had; and upon the Death of 
his Age. ſuch Pernor his Heir ſhall have his Age, and all 
other Advantages, as if the Anceſtor had died ſeiſed 


of the Land in Demand. 


Allo, That all Recoveries in ſuch Actions againſt ſuch Pernors and E 


their Heirs, ſhall be as good to the Recoverors and their Heirs, as if 
the pernor was Tenant indeed of the Freehold of the Lands and Te- 


nements at the Time of ſuch Action brought. 1 H. 7. cap. I. 


Fozma 


e . 
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Foꝛma Pauperis. 
See Damages. 


not ten Pounds in the World except his v Pazperis. 

Wearing-Apparel, and the Thing he 

ſues for ; a Judge will upon a Petition, "I 
and ſuch an Affidavit, admit him to ſue in Forma Pauperis, and aſſign 
him Counſel, and an Attorney. 

By W112 at the Bar, it was ſaid, That none ought None to = ad- 
to be admitted to ſue in Forma Pauperis in an AC- Pagel: in an A dien of 
tion of the Caſe for Words. Woyrds. 

Jf one that is admitted to ſue in Forma Patiperis, The Court will diſ- 
will not proceed according to the Rules of the pauper a Man who will 
Court, but uſeth Delays to vex his Adverſary, the ges Ruf af dhe Cor. 
Court will diſpauper him. (Mich. 22 Car. B. R.) 

For the Law doth not favour the Poor to do Injury to others, but to 
=p _— recover-their Right, where they want Ability of them- 
ves to do it. | 


A W == a Man will ſwear that he hath who may ſue in For- 


D Fk it be proved unto the Court, that one who The Court will dif 


ſues in Forma Pauperis is a vexatious Perſon, and nr — 
hath many frivolous Suits depending, the Court 
will diſpauper him. 1654. B. &. For this will be a Means to make 


him leſs contentious, and the Law doth not favour unneceſſary vexa- 
tious Suits. 


E Rolle Chief Juſtice ſaid, That he did not uſe to A Man ſhould not be 


admit any one generally to fue in Forma Pauperis, _ _—_ — — 
that is, to ſue in all es, but only to ſue 10 in . 

one Cauſe by Virtue of that Admittance, 1654. B. S. So that if he 
had other Cauſe to ſhew, he muſt petition again to be admitted to ſue 


in Forma Paperit, & fic toties quoties. 


F Before a Perſon is admitted to ſue in Forma Pau- What a Man muſt de 
peris, he muſt have 2 Counſel's Hand to his Peti- to be admitted in Forma 


tion, certifying the Judge to whom the Petition is * 
directed, that he conceives the Petitioner hath good Cauſe of Action; 
and he muſt alſo make Oath that he is not worth ten Pounds, all his 


Debts paid, except the Matter in Queſtion. 
10 E An 


[ 
| 
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The firſt Forma Pau peris | 


Act. 
11 9. 7. 


Where they muſt be 


whipp'd. 


23H,8.c, G DI 


Cauſe of 


Foznla-Pauiperis; 

An Act entituled, A Means to help and ſpeed poor A 
cap. 12. Perſons in their Suits, is the firſt Forma Pauperis 
” ou. AN 25 oem nn nn 

It one that doth ſue in Forma Pauperis be non- B 
ſuit at the Trial, he muſt not pay Coſts to the De- 
fendant, but. ſhall ſuffer ſuch Puaiſhment as the 
award. {By the $tatiite* of 23 H. 8. 
cap. 15. ſeF.2. For Law Ol fide he had no 


Action, and therefore he muſt make Satisfaction to the De- 


fendant for unjuſtly vexing of him in his Perſon. 


only ca 
found a Chapel, and 


why. 


The Foundation of a 


Foundation, 


Dne have Power to found a new Chapel C 
but the King: (Hz. 23 Car. 1. B. R.) For 
it is as much as to create a new Tenure. 

The Foundation of a Thing may alter D 


Thing may alter the the Law as touching that particular Thing; (Hil, 


— RR. wilt 23 Car. 1. B. R.) but net to a general Prejudice. 


A Franchiſe, what. A 


Franchiſe. 


Preſcription. 
Quo Marranto. 
Waif. 
Wreck. 


Franchiſe Royal is where the King grants E 
to one and his Þetrs that he ſhall be quit 
of Toll; o2 gzants Deodands, oꝛ Bona & 

Catalla Felonum & Fugitivorum, and the like. 


See 


2: No 
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PPP 
A No Franchiſe ſhall be allowed in any Caſe No Franchiſe ſhall be 
where the Franchiſe doth fail to adminiſter Juſtice 8 ral they fox: 
within the Franchiſe; but if there be ſuch a Failure, within the Franchi ag 
this Court by their Authority may intermeddle 
(notwithſtanding the Privileges of the Franchiſe) to compel them to do 
Juſtice. (Mich. 22 Car. B. R.). For Privileges are not granted to pro- 
tect Men in neglecting to de /Ripht, er t de Wrong; and this Court 
is the ſuperintendant Court of the Natton, to ſee Juſtice equally di- 
ſtributed to all Perſons: _ | | 
B The Sheriff upon a Non omittas, Capias utlaga- When the Sheriff may 
tum, or Quo minut, may enter and make an Arreſt ft in anf Franchiſe, 


* 


= in any Franchiſe. | a 
ws | C @ihere the Privileges of a Franchiſe ate miſuſed How whih a Fran- 
"2 or abuſed, it is, upon a Quo F/arranto brought, a i is forfeired, 

2 Forfeiture. 


When any Thing is ſhewed to be done within a Need not ſhew in 
Liberty or a Franchiſe, it is not neceſſary to ſhew t County a Fran- 
within what County that Liberty or Ftanchiſe doth 
lie. (Trin. 23 Car. I. B. R.) For the Franchiſe hath 

| no Relation to the County. eee ec 

9 E . Felons Goods, and Outlaws Goods, and the What Franchiſes muſt 

1 like, grow due by Charter, and cannot be claimed be claimed by Grant: 

7 by Ulage in Pais, they only becoming due by So 

Matter of Record. Ch. 2 Inff. 281, See 9 Rep. 27. B. 2 Inſt. 28 1. 

F Thoſe Franchiſes which may be claimed by U- ,. — 
ſage and Preſcription, as Wreck of the Sea, Waif, aud Preiiption, * 
Stray, Fairs, Markets, and the like, are gained by 
Uſage, and may. hecome due without Matter of 

Record. Co. 2 Inſt. 281. See Co. g Rep. 27. B. 

GC @Talhere there is a Franchiſe of a Priſon, there Franchiſe of a Priſon, 
muſt be a Gaol Delivery. Salk. 3433. | 

What Franchiſes were granted to the Univerſity What Franchiſes grant- 
of Oxford by Charter, 14 Hen. 8. id. TOS 

1 A Franchiſe can't be allow'd upon Motion, un- Not to be allowed 
leſs it has been formerly pleaded, and is upon Re. upon Motion. 

cord. Salk. 450. Ds, | 

K Liberties are of three Kinds, Fir/t, The ancient . Thee Kinds of LI 
Flowers of the Crown, as Felons Goods, &c. which berties. : | 
if forfeited, Judgment may be of Ouſter or Seiſure. 

Secondly, A Thing newly created, as a Corpora- | 
tion, which if forfeited and Judgment of Outer Which ſeicble, and 
given, there needs no Seiſure. Thirdly, There are n | 
Things newly created, as Markets, ec. where if 
Jacyment of Oufter be given, there ſhall be 2 Sei- 
ſure for the King. Skin. 311. : 
TE i Oats nt > 

VII! | g to it, the Eſſence of a Corporation. 
nn 15 to make By-Laws and govern their 

id. 


Frauds. 


© Whatfraudulent Con- HE Statute of 13 Fliz. tap. 5. extends to A 


a = 4 and fraudulent Conveyances to defraud Credi- 

| T3 Eliz, cap, 5. tors : And the Statute. of 27 Eliz. cap. 4. 

extends to fraudulent Conveyances to defraud Pur- 
chaſors. Mich. 9 V. B. R. | 


The Puniſhment of Che Statute of 13 Eliz. cap. 5. againſt fraudulent g 


88 Conve yances and Grants of s and Goods, for 
ditors. defrauding of their Creditors and others, of their 


73 Eliz. cap, 5. juſt and lawful Actions, Debts, Forfeitures, Penal- 
ties, Heriots, Reliefs, &c. gives to the Queen one 


This Act was made Soy of a Year's Value of the Lands, Goc. and 


perpetual by an Act the whole Value of the Goods, and ſo much Money 

eit. cab. 3. as ſhall be contained in ſuch fraudulent Grant, and 
the other Moiety to the Party grieved. See a Caſe upon this Statute 
upon a Grant of all his Cattle made by a Copyholder to defraud the 


Lord of an Heriot. 2 Leon. Caſe 10. | | "FF 
By whom a fraudulent A fraudulent Conve ance is not made void b ** 


Conveyance is made the Statute againſt all Perſons, but only again 
* thoſe who afterwards cume to rhe Land upon good 


Conſideration. Cro. El. 445. 


A velantaey Conrvey- A Man makes a Leaſe for Years without Conſi- D 


ance after Marriage wall deration, and afterwards conveys the Land to his 


not make void a fraudu- ö p ; g 
lent Conveyance before. Wife for Jointure after Marriage; becauſe this Con- 


veyance to the Wife was voluntary without valu- 
able Conſideration, the Wife could not avoid the Leaſe by averring 
that it was fraudulent. Cr2. Elig. 445. 


Where a Conveyance A voluntary Conveyance ſhall be intended to be E 


after Marriage ſhall not fraudulent at the Beginning; but if at the Time of 

GEES the Marriage, or afterwards, by Reaſon of a Portion 
given by the Wife's Friends in Recompence thereof, and for a Pro- 
viſion and Maintenance of his Wife, he made ſuch Aſſignment to ſome 
of his Wife's Friends, and ſold it during the Term, yet it had not 
been within the Statute. Co. Fac. 158. pl. 9. 


Fraudulent Convey- : i i 
ance made by the Father, and he, or his Son after his Death, (which Son 


_ — Lands ſold by knew not of it) ſells the Land: The Vendee ſhall 
avoid it as fraudulent. 6 Reps 27. 4. b. 


Loo RT 


Where a Man makes a fraudulent Conveyance, F 


gere a Man privately makes an Eſtate to the Aprinate Janmg te 
Uſe of his Wife for a Jointure, by Fraud, to de- age mul be kanu. 
fraud a Purchaſer to whom he intended to fell: If lent * 


ASS * 


in ſuch Caſe the Fraud be proved, or confeſſed in 
Pleading, the Purchaſor ſhall avoid ſuch Eſtate. 6 Rzp. 73. 

B A Feine Covert joins in the Alienation of her What ſhall be a frai: 
Jointure, and hath a new Deed of Settlement of Culeat Conveyance, and 
other Lands dated the ſame Day: This is not frau | 
dulent againſt a Purchaſer ; for the old Settlement 


being deſtroyed, and a new one made the ſame Day, it ſhall be pre- 
ſumed, that there was an Agreement to make the new Settlement up- 
on the Wife's parting with the old. 2 Lev. 70, 71, Met 

C See ſeveral Badges of a fraudulent Conveyance, Badges of Fraud. 

v' oF ; y 23 | 

A voluntary Leaſe for 400 Years made g yy „ Where a voluntary 

Money being paid upon the Aſſignment of it. 3 hw 2 3 made good by 

E : An Act for Relief of Creditors againſt fraudulent An Act to relieve Cre- 
Deviſes. See Title Deviſe, and Title Heir. Star. Pries ü fraudulent 
3 & 4 V. &. M. cap. 14. 6 3 & 4 (U; & . cap, 14. 

F Foz the Statute of Frauds and Perjuries, made Frauds and Perjuries, 
29 Car. 2. cap. 3. See Title Aſſumpſit. 29 Car. 2. cap, 3. 


G The ſeveral Marks of Fraud in the Grant of The feveral Marks 
Goods : | and Badges of Fraud. 


H r. I it be general, without Exception of his Apparel, or ſome 


Things of Neceſſity. 


T 2. Jf the Donor continues in Poſſeſſion of the Goods, and uſes 


them. 
K 3. Ik the Deed be made in Secret. 
L 4- Ik there be a Truſt between the Parties. 
M 35. I made pending the Action. 


N Chele are all Badges of Fraud, although made for a juſt and true 


Debt. Twine's Caſe. 3 Rep. 80. b. 


O Therekoze ſays the Lord Coke, If any Perſon _ How to make a good 
(indebted to others) grants any Goods in Satisfac- _—_ an a 
tion of a Debt, let it be publickly done before 
Neighbours. Se EE | 

P Aldo let the Goods be appraiſed by honeſt Men, at the true Value, 


and take a Grant of them in particular for Satisfaction of your Debt. 


Q. Allo take them into your Poſſeſſion immediately after the Execution 
of the Deed. 3 Rep. 80, 81. | 

R The . * 13 * cap. I. makes the Deed Wb. = e 
void againſt Creditors, but not againſt the Party esc v 8 = 
himſelf, his Executors or Adminiſtrators; for mic proce * 


them it remains good. Cro. Face 271. 1:3 Cliz, cap. 1. 


„ | 10 F . A Han 
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85 Frauds. 


anee as to theMontgage* then mortgages the ſame Land; the firſt Deed is 
Earley of Redemption. upon 2 Tra f found fraudutent, he to whom the 


Deed is made exhibits his Bill to redeem the Mort- 
gage. It was held, that tho? the firſt Deed was fraudulent (being vo- 
luntary) quoad the Mortgage - Money, yet it was good to paſs the Equity 
of Redemption. Chanc. Rep. 39. 17 01 l 4 ; : nh 2 * 

A covinous Payment A codinous Payment, as paying the whole Mo- B 
is no Performance of a ney, and making an Agreement to have Part re- 
Condition. turned, which was done, is no Performance of a 
41 Condition. Cre. El. 383. pl. 4. 2s 

Where the Proviſo Where Leaſes are made with 'a Proviſo; that if C 
makes the Leaſe frau- the Leffor pays 10s. the Leafe to be void, becauſe 

s 10. is not the Value of the Land, but only limit- 
ed as a Power of Revocation, it is void as to a Purchaſor. But where 
he mortgages his Land for 100 JI. Proviſo, that if he pay 1001.” the 
Leaſe ſhall be void, this ſhall be good againſt a Purchaſor. Cyo. Fac. 
* in Conſequence There a Man is Party to a Fraud, all which D 
of being Party to a follows by Reaſon of that Fraud, ſhall be ſaid as 
Fong. done by him. Co. Fac. 469. Þ 

Fraudulent Convey-- By the Statute of 27 El. cap. 4. it is enacted, E 
ances made 10: defraud That all and every Conveyanee, Grant, Charge, 
Conſiderations ſhall be Leaſe, Eſtate, Incumbrance and Limitation of Ules, 
void. of, in or out of any Lands, Tenements, or other 

. Hereditaments to be had or made for the Intent to 
defraud and deceive a Purchaſor in Fee-Simple, Fee- Tail, for Life, or 
Years; the ſame Lands, G'c. ſo formerly conveyed, granted, leaſed, 
charged, incumbred or limited in Uſe, or to * ſuch as have or 
ſhall purchaſe any Rent or Profit in or out of the fame; or any Part 
thereof, ſhall be deemed and taken againſt any Perſon, or any claim- 
ing under him, who hath or ſhall purchaſe for 1 or other va- 
luable Conſiderations, the ſame Lands, Gc. or any Part thereof, or 
any Rent or Profit out of the ſame, to be utterly void, any Pretence, 
Colour, feigned Conſideration or expreſſing any Uſe to the contrary 
notwithſtanding. 

The Penalty of the See the Penalty of the Parties to fraudulent F 
Parties to fraudulent. Conveyances, who do avow and juſtify the ſame. 
Conveyances. Seck. 3. | 

Proviſo not to make PPꝛoviſo, That this Act ſhall not defeat or make G 
void Conveyances made void any Conveyances made of Lands, Gc. upon 


Conſidera- | 
— po fl =” or for good Conſideration and bona fide to any Per- 


ſon, Oc. Sect. 4. 

Conveyances with here Conveyances are made with Power of H 
Power: = A I Revocation, and the Party after ſuch Conveyance 
— or or her vas hall bargain and fell, convey or charge the ſame 
luable Conſiderations. Lands, @*c. to any Perſon for Money or other 


good Conſideration paid or given, the firſt Con- 
2 veyance, 


- AfrantilettConvey- A Man makes a volunta N 21 „and A 
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Frauds. 
veyance, Charge or Limitation not by him revoked, made void or al- 
tered, then the firſt Conveyance of the Lands fo bargained, ſold, c. 


of none Effect. Sect. 3. : IF 

A Pioviſo, That it ſhall not impeach Mortgages 

made bona fide, and without Fred, upon valuable 

 - Confiderations. Sect. 6. 1 449 

B A Convepante cannot be fraudulent againſt Ar- 
ticles without another Conveyance be executed in 

a legal Form. Chance. Rep. 217. ve 

The Huſband after Marriage aſſigns a Term of 

his Wife's in Truſt for his Wife, this is voluntary 

arid fraudulent againſt Purchaſors. Bid. 225. 


D A valuable Conſideration is a good Conſidera- 
tion within the Proviſo of the Act of 13 liz. c. 5. 


oy 


C 


and a Grant bone fide is a Grant made without any 


Truſt either expreſſed or implied; ſo that a Grant 
made upon good Conſideration, unleſs it be alſo 


857 


againſt the Bargainee, Vendee, Leſſee, ec. and every Perſon who 
lawfully claims under them, ſnall be deemed and taken to be void and 


Proviſo to ſave Mort- 
gages made bona fide 
without Fraud. 


Where a Conveyance 
may be fraudulent a- 
gainſt Articles. 

The Baron afligns a 
Term of his Feme in 
Truſt for her, this is 
frauduleut as to Pur- 
chaſors. 


What Grants are with- 
in the Proviſo of 
13 Eliz. cap. 5. 
And what not. 


. 


bona fide, is not within the Proviſo; ſo a Grant made bona fide, ex- 
cept upon good Conſideration, is not within the Proviſo. 3 Rep. 8 T. b. 


82. 4. AG 

E That voluntary Conveyances are good, and 
what not, in Caſs of Croley and . 
for valuable Conſiderations See Twine's Caſe, 3 Rep. 
80. to 83. þ, + | MITE 

F The Statute of 27 Elis. cap. 4. hath made all 

voluntary Deeds; with Power of Revocation as to 

Purchaſors, in equal Degree with Conveyances, 

made by Fraud and: Covin to defraud Purchaſors. 

3 Rep. 83. | EE”, we, 

8 p the Common Law an Eſtate made by Fraud 
ſhall be avoided only by himi who hath a former 
Right, Title, Intereſt, Debt or Demand. Bid. 

H AConſideration of natural Love and Affection, 
is not a good Conſideration, intended by the Sta- 
tute of 27 Eliz. cap. 4. For Money paid, or other 
good Conſideration given, are only good Conſide- 
rations within the Act. 3 Rep. 83. a. b. 

I Where Fraud or Covin is not expreſly averred, 
it ſhall not be preſumed. 10 Rep. 56. 4. Neither 
ſhall the Court adjudge it to be ſo, unleſs expreſly 
found by the Jury. 10 Rep. 56. b. 

K That Deeds are fraudulent, and what not, in 
Caſe of Purchaſors of Land. See Twine's Caſe. 


What voluntary Con- 
veyances are good, and 
what not. 


Voluntary Deeds, with 
Revocation, fraudulent, 
27 Eliz, cap. 4. 


Who ſhall avoid an 
Eſtate made by Fraud. 


Natural Love and 
Affection, not a good 
Confideration. 

- 27 Eliz, cap. 4. 


Covin not preſumed, 
unleſs averred. 
Muſt be expreſly 
found by the Jury. 


What Deeds are frau- 


dulent, and what not, as 
to Purchaſors. 


Where 


858 | 
Fraud in morthaging 

of Lands twice. 
485 ca, & M. c. 16, 


Where the Fraud is 
purged, 


Where a Bill of Sale 
may be avoided. 
Marriage Settlement. 


Where an Aſſignment 
ſet aſide. 

Mortgages. 

Stat. of Queen Eliz. 

Promiſe of Marriage. 

Promiſe to make a 
Defeazance, 


Fraudulent Bill of 
Sale by a Felon. 


Frauds, 
There Lands are twice mortgaged without A 
Notice, or Mortgages made after a Judgment, Sta- 
tute or Recognizance. See Title Moztgage; and 
the Statute of 4 & 5. V. & M. cap. 16. 
Jf a Conveyance be by Fraud, and the Land is B 


_ afterwards conveyed over on a valuable Conſidera- 


tion, the Fraud is purged. Comberb. 222. | 
Where an Adminiſtrator, being a principal C 
Creditor, may avoid a fraudulent Bill af Sale. Ibid. 
248, 249. OL 0 Bo 
An a Marriage Settlement is not to D 
be ſet afide, except a Fraud be proved, et. Nod. 
Caſes adjudged in the Court of Chancery, 80. | 
An Aſſignment of a Leaſe of Lands of 2001. E 
Value, was fet aſide as obtain'd by Fraud. Mod. 
Caſes adjudged in the Court of Chancery, 83. T 
here a Mortgagee helps to carry on a Fraud, F 
his Mortgage ſhall be ſet aſide. Mod. Caſes adjudg- 
ed in the Court of Chancery, 96. n 
Reſolution upon the Statute of Queen Elig. of G 
fraudulent Conveyances. 3 Salk. 174. 
Propoſals for a Match carried on by Way of H 


Letters, will make a good Promiſe within the Sta- 


tute of Frauds and Perjuries. Skin. 143. 


The Feoffee promiſed to make a Defeazance to 1 


a Feoffment by Parol ; it was decreed a good Pro- 
miſe within the Statute of Frauds and Perjuries. 
— a6 Dies, £ 
+ befng in Newgate for R and burglary, 
24 a Bill of Sale of his Goods? as a Provifien 
for the Plaintiff, his Son, who after the Execu- 


tion of his Father brings an Action of Trover for theſe Goods againſt 
the Defendant, who was Sheriff of London, and the Bill adjudged 
to be fraudulent, for it can be intended to no other Purpoſe than to 
prevent a Forfeiture, and defraud the King; and that when the Father 
is Convict of a Fact hefore the Sale, this ſhall relate and avoid the 
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Frtehold. 
— — r Aen. ts. — — 
"Reehold is an Ettate that a May hath in Prechold, what. 
Lands 02 Profits to braun ne e, ; 
Fee⸗tail, fo2 Life, in Dower, oz as Tenant 


by the Courteſy ; and under thaſe there are no Naw: * 
Freehold is callen in Latin, Liberum Tenementum. | | 


1 


B C@lhetea Man pleads genemlly Labern Tenghien- KI vel is 


tum, it ſhall be intended that he hath an Eſtate in ir 13 
1 and not a bare Eſtate tor Life. Cyo. El. 87. 
2 

C Whatſoever i is Part of, or fix d to the Fiechold, What is Part of the 
goes to the Heir : Glaſs Windows, thoꝰ ſet up by 3 1 20: We 
the Leſlee, are "ou of the Houſe, and cannot be Guß Windows, Part 
removed. 4 2. B. 64.4. of the Freehold : 

D It Wainſcot v5 aid to the Houſe, cler by And ſo is Wainſcgt. 
the Leſſor or Leſſee, it is Parcel of the Houſe; C 
and there is no Difference in Law, whether it be 
fix d with great or little Nails or Scrues, or Irons thruſt throꝰ the Poſts 
or Walls, as hath been lately invented: But if the Wainſcot be by 
any of theſe Ways, or any otherwiſe fix'd to the Poſts or Walls of the 
Houſe, the Leſſee cannot remove them; if he doth, he is Fanden 
in an Action of Waſte. 4 Rep. 64. 

E An Eſtate of Freehold cannot by the Common A Freehold cannot 
Law commence in fururo; but take preſently in 114 dy At. 
Poſſeſſion, Reverſion or Remainder: But a Leaſe for torney. 

Years may commence in futuro; but not a Leaſe 
for Life. 5 Rep. 94. See there much good Mitter as 
to Livery to Leſſee, and where by Attorney. 

* A Man gives and grants to his Son and his Heirs The Eftate tha ot 
his Lands after his Death, and no Livery was according to the Tarenr 
made. Now if there had been Livery, it had been of the Canto. 
void, becauſe a Freehold cannot commence in Fu- 
turo. But whether it ſhall enure as a Covenant to ſtand ſeiſed, or not, 
was the Queſtion, and held not; becauſe by the Word give he in- 


10 G - tended 


\ 4 i 
wif 
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* * 


260 { Sand. 
tended a Tranſmutation of the Eſtate, and not to paſs it by Way of 


Uſe. March 50, 51. pl 78. 
r OT here + Marr dies feifed, A 
e Rs A Son, to whom his Eſtate diſcends : He 
hath till his actual Entry but a Freehold in Law. 


— — 
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Where a Certiorari 
ſhall be allowed to re- 

VO umny Convition 
upon this Act. 


10 beconis/beund in 
— yo @ 105 


The Condit tion By it. 


* i Game of; thts. 

No Certiorari hall _ 3 to remove ady C 
Conviction, ox other Proceedings, concerning any 
Matter in æhis Act; unleſs the Part uy, againſt whom 
fuch Conviction ſhall he made, ſnall, before the Al- 
lowance of ſuch Writ, become bound to the Per- 
ſon proſecuting in the Sum of 504. with ſuch Sure- 
ties as the Juſtice-befpre whom ſuch Offender was 
committed, ſhall think fit, withc Condition to pay 


the Proſecutor within one Month after ſuch Conviction confirm'd, or 
Prccedenda granted, their full Coſts and Charges, to be aſcertained up- 
on their Oaths; and in Default thereof, it ſhall be lawful for the laid 
Juſtice or Juſtices, and others, to proceed to the due Execution of 
{uch Conviction, as if no Certiorari had been allowed. 


The Act for preſerving 
of Game, Warrens not 
encloſed, and ſeveral 
Fiſheries. | 
22 & 23 Car. 2. cap. 25. 


A Lord of a Manor, 
not under an Eſquire, 
maj make a Game- 


net they may ſeiſe. 


See the Act made 22 & 23 Cap. 2. cap. 25. For D 
the Preſervation of Game, and for ſecuring of War- 
D incloſed, and the ſeveral Fi ſheries of this 
Realm. 

The Statute provides, That Lords of Manors, E. 
not under 2 uire, may have one or more 
Game- keepers in their Manors, who being au- 
thorized by Writing under Hand and Seal, may 
ſeiſe ſuch Guns, Bows, Greyhounds, Setting Dogs, 
Lurchers or other Dogs, to kill Hares or Conies, 


Fexrets, Tramels, Lowbells, Hays, or other Nets; Hare- pipes, Snares, 
or Aer Engines for the taking my killing of Conies, Hares, Phea 


— =Y — ”. = 


ants, 


9.88 2 
Gant 


nor fhall be 
A Chat fach Game-keeper, br any 6tlier erſon, 
by a Warrant from a Juſtice of the Peace, may in 


the Day- time ſearch the Houſes or 'other Places of 


861 


. Partrid Or other Game, as within the Precinds of ſuch Ma- 


4 . 


They may in the Day 


time ſearch Houſes, c. 
and ſeiſe and keep or de- 


ſuch Perſon prohibited by this AQ, as ſhall be up- Sm wher hall befor. 


on good Ground fuſpefted-to keep anyof the afbre- 


ſaid Guns, Gn. and to-ſeiſe and keep the ſame for the Lord of the 
r ofHerwie to cut in Pieces or de- 


Manor where they ſhall be taken, or 
B The Perſons prohibited ts keep Guns, Dogs 
are Perſons who have rot-100 L 4 
Ann. in Leaſes for Ninety-nine 


z * - + * 
N P . 


- Se. 


— 


with Deer or Conies. Biß e 3 Fb 
Vo Perſon ſhall at any Time chaſe, Kill, or take 
Conies in a Warren or Ground not incleſed, with- 
out the Owner's Conſent, upon Pain of treble Da- 
mages and Cofts, and three Motiths Imprifontnent ; 
and after, till findi Sureties for the good: aring. 
D No Perſon ſhall kill or take in the Night- time 
any Conies on the Borders of any Warren, or 
| Grounds uſed for breeding of Comes, except the 
Owner of the Soil, or ſome Perſons authorized by 
him, upon Pain of makin Satisfaction to the Par- 


y, and of to the Poor of the Pariſh what 
i Juſtice ſhall order, not exceeding ten Shillings, 
ment to be committed to the Houſe of Corre&ion 

E That no Perſon ſhall kill or ſet Snares for Hares, 

c. or ule Snares, Hare-pipes, or other Engines, 
upon the fame Penalty as the foregoing Clauſe. 

F Chat noPerfon ſhall take any Fiſh by any Means 
or Deviſe whatſoever, in any River, Stew, Pond, 
Mote, or other Water, without the Conſent of the 
Owner of the Water, nor ſhall be aſſiſting there- 
in; and if convicted by Confeſſion, or the Oath of 
one Witneſs, before a Juſtice of the Pex ce, the 
Party offending ſhall pay not exceeding treble Da- 


; 2 
N ä - to keep Guns, E 
Ann. Inheri- arid vii ace nt 


Owners and Keepers of oreſts, P. arks, Chaſes- and 


— 


5 Who are prohibited 
ge. 


. 


ears or longer: Except the Son and 
Heir apparent of an Eſquire, or Perſon ef higher Degree, or the 


Warrens, ſtock d 


No Ferſon, without 
the Owners Confent; to 
chaſe, kill or take Conies 
in a Ground not incloſed. 

The Penalty. 


. Not to kill any Cu- 
nies in the Night-time: 
an the — a ar- 
ren, except by net 
af dhe Soil, 

The Penalty. 


and for Non. pay- 
not exceeding one 


Not to kill or ſet 
Snares for Hares, c. or 


uſe Hare- pipes, e. 


No Perſon to fiſh in 
any River, Pond, Mote, 
c. without the Owner 
of the Water's Conſent. 

22 & 23Car, 2.c,25. 


Detk, 7. 
The Penalty. 


mages, at ſuch Time as 2 uſtice ſhall appoint, and not exceeding 


ten Shillings to the Poor 


the Pariſh ; and for Want of Diſtreſs, 


the Offender to be committed to the Houſe of Correction, not ex- 


ceeding one Month, ugteſs he enter into Bond to 


the Party injured, 


2 one competent Surety not exceeding 10 J. never to offend in the 


Manner. 


The 
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A juſtice may cut in 
Pieces all Angles, Spears, 
Nets, & c. taken with 
the Offender. 


An Appeal lies to the 
next Quarter-Seſhons. 


Whoareto keep Nets, 
Sc. or other Things to 
. & S. cap. 

4& 5 N. cap. 
23. ett. 5. 


4 2 - 
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be Jaftice of Peace may upon Covidtion of A 
ſuch Offender take, cut in Pieces, and, deſtroy. all 


ſuch Angles; Spears, Hairs, Nooſes, Trolls, Werres, 
Pots, Fiſh-hooks, Nets, or other Engines, wheres 


om with ſuch Offenders ſhall be taken. T >: 
That if any Perſon is aggrieved at the Juſtices B 


Judgment, he may at their next General Quarter- 
Seſſions appeal from it, and the Judgment of the 


Juſtices at the next Seſſions ſhall be final. 
By another Act made 4 & 5 V. &. M. cap. 23. C 


Sect. 5. it is enacted, That Perſons not Owners of 
Fiſheries may not keep Nets, &c. 2 Engines 
for the taking of Fiſh, other than Makers thereof, 


for Sale, and the Owner and Occupier of a River 


The Owner of a Fiſhe- | 
ry may ſeiſe Nets, c. 

So may any Perſon by 
Warrant from a Juſtice, 


Not puniſhable twice. 


Proſecutor may plead 
general Iſſue, and have 
treble Colts. 

Where a Certiorari 
ſhall be allowed rb re- 


or Fiſh 


uſed in his Fiſhery ; and any Perſon may by War- 
rant from a Juſtice ſearch for Nets, ilpoſe of 
them as he will, by keeping or cutting and de- 


ſtroying of them. _ _ 851 | 
Perſons puniſhable by this Act, puniſhable no E 
other Way. 3 p al 43 | | 
oſecutoꝛ upon this Act may plead the general F 
ine? and — treble Coſts. mY | - Is 
See the Clauſe immediately going before this G 
Act, where a Certiorari ſhall be allowed to remove 


move a Conviction, and à Conviction, and where not. 


where not. 


The Game Act made 
5 Ann. Dcll. 2. 

1 Jac. 1. cap. 27. 
23 Eliz. cap. 16. 
32 N. 8. cap. 8. 


The Perſons prohibit- 
ed. 


TheGame prohibited. 


Exception as to Car- 
Tiers. 


How the Proſecution 
to be. 


The Forfeiture, 


How to be levied. 


And that any Higlar, Chapman, Carrier, Inn- 


keeper, Vicualleror Alehouſe-keeper, whoſhall have 
in his Cuſtody any Hare, Pheaſant, Partridge, Moor, 
Heath Game or Grouſe ; then every ſuch Perſon 


| (ag the Game in the Hands of the Carrier be 


ent up by a Perſon or Perſons qualified to kill the 
Game) ſhall upon every ſuch Offence be carried be- 
fore ſome Juſtice of the Peace where the Offence is 
committed; and upon View or Oath of one credi- 
ble Witneſs ſhall be conviced, ſhall forfeit for eve- 
ry Hare, Pheaſant, Partridge, Moor, Heath Game 
or Grouſe 5 /. one half t Informer, the other 


to the Poor of the Pariſh where the Offence was 


committed, to be levied by Diſtreſs and Sale of the 
Offender's Goods, by Warrant under the Hand 2 
3 eal 


ery. 1 3208 
Allo the Owner of a F — may ſeiſe Nets, c. D 


By another Act made 5 Anne Regine, Seſſ. 2. it H 
is enacted, That all and every the Laws for the 
Preſervation of Game now in Being. not thereby 
repealed or altered, ſhall be of Force. 
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Seal of the Juſtice, rendring the Overplus (if any) after the Charges 
of diſtreining ſhall be deducted : And where there is no Diſtreſs, then 
the Offender to be committed to the Houſe of Correction for three 
Months without Bail, and for every ſuch other Offence for four 


Months. 


A Pꝛovided ſuch Conviction to be within three Months after the Of- 


fence committed. 


B And alſo the ſame Clauſe as to where a Certiorari 4& 5W, & Gg. c. 23. 


is to be allowed, and where not, as in the prece- 
ding Statute of 4 & 5 V. & M. cap. 23. is _ 
cularly mentioned, and herein before ſet forth. 


C That any Perſon that ſhall deſtroy, ſell or buy n faule in cue 


any Hare, Pheaſant, Moor, Heath Game or Grouſe, of Diſcovery. 


and within three Months diſcover of Higler, 


Chapman, Carrier, Inn-keeper, Alehouſe-keeper, or Victualler, that 
hath bought or ſold, or offered to buy or ſell, or had in their Poſſeſ- 
ſion any Hare, Pheaſant, Partridge, Moor, Heath Game or Grouſe, fo 
as any one ſhall be convicted, ſuch Diſcoverer ſhall be diſcharged of 
the Pains and Penalties hereby enacted for the killing or ſelling of ſuch 
Game, and ſhall have the ſame Benefit as any other Informer ſhall be 


entitled unto. 


D That if any Perſon not qualified ſhall keep or No unqualified Perſon 


ers, Tunnels, or any other Engine to kill and de- Ping Dogs, Hayes, | 
ſtroy Game, and ſhall be thereof convicted unn &* 

the Oath of one or two credible Witneſſes, by the 

Juſtice or Juſtices of the Peace where the Offence is committed, the 
Perſon ſo convicted ſhall forfeit 5 J. one half to 

the Informer, and the other to the Poor, to be le- The Penalty. 

vied as is before particularly directed. 


uſe any Greyhounds, Setting Dogs, oy Lurch- to . Dog! Heya 


E That Ie of the Peace in their Liberties, Who may ſeiſe and 


and the Lords and Ladies in their Manors, within Fill. dhe Game 


the ſaid Manors, to take away any ſuch Hare, Phea- 

ſant, Partridge, Moor, Heath Game or Grouſe, or any other Game, 
from any Higler, 2 Inn-keeper, Victualler or Carrier, or any 
other Perſon not qualified to kill the ſame, and ſhall be found in their 
Cuſtody or Poſſeſſion, and to take away ſuch 

Nets, and other Engines, which ſhall be in the And alſo Dogs, Nets, 
Power or Cuſtody of any Perſon not qualified to ther Engines. 
keep the ſame, to their own proper Uſe. 


F That any Lord or Lady of a Manor may by The Lord or Lady 


Writing under Hand and Seal impower a Game- 12y by Writing make 2 
keeper upon his or her Manor to kill any Game ih + 
whatſoever : But if he ſhall under the Pretence or Colour of that Au- 
thority kill and take the ſame. for the Uſe of ſuch Lord or Lady, and 
afterwards ſell and diſpoſe thereof to any Perſon 
without the Conſent of the Lord or Lady of the , Bur not toſellwithout 


Manor, who gave him his Authority, and ſhall be 1 4 8 


10 H convicted 
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884 Game. 
onvicted thereof upon Complaint of ſuch Lord or Lady upon the 


Oath of one or more credible Witneſſes, before one or more "Juſtices 


of the Peace as aforeſaid, then upon fuch Convic- 
„The Penalty upon tion he ſhall be committed to the Houſe of Correc- 
Conviction. tion for three Months to be kept at hard Labour. 
A Clauſe to prohibit There is another Clauſe prohibiting the burning A 


the burning of Heath in of Heath, Ling, Brakes or Fern in the Foreſt of 


Sherwood Foreſt. Sher | . 

This made perpetual Thls is a temporary Act, but made perpetual by B 
by 9 Ann. A an = made 9 3 by which Act 1. 
ers Bs enacted, That no Lord or Lady of a Manor fhall 
keeper, whoſe Name have above one Perſon to be Game-keeper within 
mult be enteed with the one Manor, with Power to kill Game, and that the 

ere of Fe Feace- Name of that Perſon ſo to be authorized, ſhall be 
entred with the Clerk of the Peace where ſuch Manor lieth, which 
Entry to be made and viewed without Fee, and a Certificate thereof 
to be made by the Clerk of the Peace for one Shilling. 

The Penalty of the if any Game-keeper or other Perſon not C 
Game-keepers orunqua- qualified to kill, ſhall fell, or expoſe to Sale, any 
od, Perſons felling of — Pheaſant, Partridge, Moor, Heath Game or 
Grouſe, ſnall for every Offence incur the Penalties 
inflicted by the Act upon Higlers, Carriers, &c. 
and ſo to be recovered. 

So if any Game ſhall That if any Hare, Pheaſant, Partridge, Moor, D 
Fogond in a Shop or Heath Game or Grouſe, fhall be found in the Shop, 

em r auh Heron. Houſe or Poſſeſſion of any Perſon not qualiffed os 
entitled thereunto, ſhall be adjudged an expoſing 
to Sale. 4X | 5 

Penalty, for killing That if any Perſon ſhall in the Night-time take, E 

Game in the Night. kill or deſtroy any of the ſaid Game, he ſhall in- 
cur ſuch Pains and Forfeitures, as aforeſaid, to be 
recovered as aforeſaid! | fy | 

Againſt driving of Another Clauſe for the preventing of the driving F 
wild. Fowl- | and taking by Hayes, Tunnels, or other Nets, wild 
Fowl, in any of the Fens, Broadwaters, Oc. between the firſt Day 
of Fuly and firſt Day of hgh ; | 

des Dee Goods replevied tho' diftrain'd on a Con- G 

ods replevies, &. viction for keeping Dogs; Nets, Oc. not qualified. 
Mod. wy 2 in Law and Equity-208. 

Debt on theStatute of See Debt on a Statute 8 & 9 Geo. I. c. 19. for H 
8.4 O Geo. 1. cap. 19. Keeping an Engine to deſtrey tlie Game. Lid. 238. 

Who may have the Apon a Conviction hereof before a Juſtice, wy ] 
A Perſon may have Debt for the Penalty. Did. 238, 

63. 5 

That a Game-keeper A Game-keeper cart ſeiſe a Gun by an Autho- K 
can't feiſe a Gun. rity from the Lord of the Manor, witflout a War- 

f rant from a Juſtice of Peace. Comber. 183. 


By 
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Gaming and umawful Games. 386; 


an Act of 3 Geo. cap. 11. ſe. 1. No Lord of a Manor, &&. 
ſhall impower a Perſon to be Game- keeper to take or kill, Ge. unleſs 
ſuch Perſon be qualified, Cc. or be truly a Servant, nor ſhall autho- 
rize any Perſon not being qualified, or a Servant, to keep Dogs, & cc. 
but ſuch Perſon not being qualified, ot not being a Servant, being an 
Offender to be convicted, to incur the Forſeitures. 


B By an Act of 8 Geo. 1. cap. 19. ſef. 1. any Perſon may turn In- 


former, and may ſue by an Action of Debt or Information, and to have 
double Cofts, and to fue before the End of the next Term. | 


Gaming and unlawful 
Games. 


Amin 


C T* E Statute of 16 Car. 2. cap. 7. gives tre- Puniſhment for falſe 


ble Damages againſt any Perſon vr Perſons 16 Cat. 2. cap. 7. 
who ſhall cheat at Coeds, Dice, Horſe- gn, 

Race, &. And alſo ſays, That if any Perſon ſhall play at any of the 
ſaid Games upon Tick, and not for ready Money, and ſhall loſe 1001. 
or more upon Tick, his Security taken for it ſhall be void, and the 
Winner ſhall forfeit treble the Value of the Money won. See the Act 
of 9 An more fully as to this Matter; and alſo . nn 
2 in this Title. FIR | 4 y 
Gaming at ſeveral Meetings, whether within Gaming at ſeveral 


the Statute of 16 Car. 2. cap. 7. or not. See Meetings. 
2 Mod. 54. | 16 Car, 2. cap, 7. 


E A Watch was loſt and deliver'd, and afterwards The Statute extends 


F The Statute intended a Remedy where more than 


the ſame Party Joſt 100]. upon Tick at one Sitting, 32 *0 playing for ready 
and a Bond was given for the 100 J. and held to 

be good ; becauſe the Statute doth not reſtrain playing for ready Mo- 
ney, but ſuch playing only as put People in Debt. 1 Lev. 244. 

roo l. was loſt to one Perſon at one Sitting; not — — * 
where it is Joſt to ſeveral Perſons. 5 Mod. 351, 3572. 

By an Act made 9 Anne, it is enacted, That all The Add for the better 


G Notes, Bills, Bonds, Judgments, Mortgages or preventing of exceſſive 


and deceitful Gaming. 


other Conveyances, given, granted, drawn or en- 9 Ann. 


tred into, or executed by any Perſon, where the 5 
Whole, or any Part of the — be 1 
for any Money, or other valuable Thing, won by what Cafes. * 
playing at Cards, Dice, Tables, Tennis, Bowls, or 


3 other 


865 Gaming and unlawful Games. 
other Game, or by Betting on the Sides of ſuch who play at any of 
thoſe Games, or for the repaying of any Money lent for ſuch Gaming 
or Betting, or during ſuch Play ſhall bett or ſo play, ſhall be utterly. 
void, and the Eſtates thereby granted ſhall go to the next Perſon, who. 
ought to have the ſame as if the Grantor were actually dead. Soi 
Aldo if any Perſon ſhall at any one Sitting, by A 
Players and Betters. playing at any of the ſaid Games, or betting, 
nfl 4 ' loſe to any one or more Perſons, the Sum or Value 
of 101, and {hall pay or deliver the ſame, or any Part thereof, the 
Perſon ſo loſing and paying or delivering thereof, may within three 
Months then next ſue for and recover the ſame from the Winner 
thereof with Coſts of Suit, by Action of Debt founded upon this AR, 
do be proſecuted in any of her Majeſty's Courts of 
1 — Penalty to Record; in which Action no Privilege of Parlia- 
8 ment ſhall be allowed : And in ſuch Action it ſhall 
be ſufficient for the -Plaintiff to alledge, That the Defendant was in- 
debted to the Plaintiff, or received to the Plaintiffs Uſe the Money fo 
loſt and paid, or converted the Goods won, whereby the Plaintiff's 
Action accrued to him according to the Form of this Statute, without 
ſetting forth the ſpecial Matter : And in Caſe the Perſon who loſeth 
the Money ſhall not within the Time aforeſaid bona fide ſue for the 
Money or Thing ſo by him loſt and paid, or deliver'd, then any Per- 
fon by any ſuch Suit may ſue for and recover the 
Treble Value. fame, and the treble Value thereof with Coſts, 
againſt ſuch Winner, -the one Moiety'to the Perfon 
who will ſue, and the other to the Poor of the Pariſh where the Of- 
fence ſhall be —_— EIT | LR * 3 ; * 
| at every Ferion obliged to anfwer 
RE den c W 8 lach Bill as ſhall be preferred gift 
him for the Diſcovery of the Sum of Money or 
other Thing ſo won at play as aforeſaid. ov 


- 


To be acouitted won That upon the Diſcovery and Repayment of C 
Diſcovery and Repay- the Money 2 other Thing, lach Perſon 2 recover- 
— ing and repaying ſhall be acquitted and diſcharged 
| from any further Puniſhment or Forfeiture. 
Where by Fraud or. Chat if any Perſon ſhall by Fraud or ill Practice D 
ill Practice above 10 J. is in playing at any of the ſaid Games, * * to 
gained at one Sitting. himſelf or any other Perſon, above the Value of 
10 l. at one Sitting, and being convicted thereof 
The Forfeiture. by Indi&ment or Information, ſhall forfeit five Times 
PST the Value of ſuch Sum or Thing ſo won, and ſhall 
Corporal Puniſhment. be deemed infamous, and ſuffer ſuch corporal Pu- 
niſhment as in Caſe of wilful Perjury, and ſuch Penalty to be recover'd 
by ſuch Perſon as ſhall ſue for the ſame by ſuch Action as aforeſaid. - 
1 E thn That two or more Juſtices of the Peace may E 
5 2 Perſon pe cauſe to be brought before them every Perſon with- 
having a viſible Eſtate, in their reſpective Limits, whom they ſhall have 


or Way of living. juſt Cauſe to ſuſpe& to have no viſible Eſtate, Pro- 
3 N ; feſlion 


felſion or Calling to maintain themſelves by, 
ſupport themſelves by Gaming; and if ſuc 


maintained by Gaming, then ſuch Juſtices ſhall re- 

quire of him ſufficient Securities for his Good Be- 

haviour for a Lear, and not finding ſuch Securities 

to commit him to the Common Gaol until he ſhall 

find ſuch Securities. | x 

A That if any Perſon ſo finding of Securities, ſhall 
during the Time he is ſo bound, at one Sitting, 
play or bett for any Money or Thing exceeding 
the Sum or Value of twenty Shillings, then that 
ſhall be taken to be a Breach of the Good Beha- 
viour, and a Forfeiture of his Recognizande. 

B That if any Perſon ſhall beat, challenge or pro- 

voke to fight any other Perſon upon the Account of 

Money won by Gaming, Playing or Betting at any 


convicted by Inditment or Information, he ſhall 
forfeit to her Maje 


C This is not to hinder any Perſon from playing 


St. James or Whitehall during her Majeſty's Reſi- 
dency at either of the ſaid Palaces, or in any other 


ſidence; ſo as ſuch playing be not in any Houſe, 
Lodging, or other Part of any of the ſaid Palaces, 
the Freehold or Inheritance whereof is or ſhall be 
out of the Crown, or in Leaſe to any Perſon during 
the Time as ſuch Freehold and Inheritance ſhall be 
out of the Crown, and ſuch Leaſe continue, and ſo 
as ſuch playing be for ready Money only. 

D Debt was brought for 100. upon a Horſe- 
Match; and in the fame Articles for another 100 J. 
at the ſame Time was articled to be run for, if the 

. Plaintiff required it. This is within the Statute of 
Gaming. 2 Lev. 94. 1 Ventr. 253. | 

E An Indebitatus doth not lie for Money won at 
Play: But a Special Action upon the Caſe will lie. 

Co 2 Lev. 118. See 2 Ventr. 175. where the Judges 

4+ differed ; but adjudged fince, it will not lie upon 
E: 4 a general Indebitatus. | 
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Gaming is not within the Statute, where the 
Security is given for the Money to a third Perſon, 


9 not being privy to the Matter, or knowing that it 
zz was won at Play. 2 Mod. 297. : 


10 J 


Gaming and unlawful Games. | 
but do for the moſt Part 
Perſon ſhall make it ap- 
pear before ſuch Juſtices, that the principal Part of his Expences is not 


| „her Heirs and Succeſſors, all 
ſonal Eſtate, and ſuffer Impriſonment in the common Gaol of the 
County where convicted for two Years without Bail or Mainprize. 


at any of the ſaid Games within the Palaces of 


$67 


To find Securities fot 
the Good Behaviour. 


Where a ſecond Gam- 
ing, and for what ſhal 
be a Breach of the 1 


Behaviour. 


What ſnall be done in 
caſe there ſhall be any 
Beating, Challenging or 
provoking to fight, upon 


of the ſaid Games, and ſuch Perſon ſhall be thereof he account of Gaming, 


his Goods and per- 


The Proviſo as to the 
Queen's Palaces, where 
ſhe ſhall be Reſident. 


Royal Palace where ſhe ſhall be reſident, during the Time of ſuch Re- 


Not in any Part of 
the Palace conveyed a- 
way or leaſed out; it 
muſt be for ready Money 
only. i 


For two ſeveral 1001, 
upon a Horſe-Race. 


Aſſumpfit lies not for 
Money won at Play, but 
it mult be laid ſpecially. 


Security given for Mo- 
ney loſt without Privity, 
15 good. 


here 


id ; + | - : 4 * * 
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Tudeb. Aung.” Where an RN al . r will not lie for A 
2 _ won at Play. 14. 175, 176. 

What C6gtHA entire obenant that his Alete ſhall run four Heats g 


and within the Statue. * 401. each Heat, tho' theſe are diſtin& Wagers, 
yet the Contract is entire, and being in the whole 
above too l. is within the Statute. : Salk. 175. 


Where ſeveral Con- But A. may loſe 100 1. to one, and a 1004, C 
tracts aliter. to another, upon Tick, becauſe ſeveral Contracts; 


aliter, if a Joint Contract. Salk. 345. 

So it he loſes 200 J. in ready Money, and af. D 
terwards an 100 J. more, for which he gives his 
Note, the Note is good. 1hid. 


What n Pla. So in Aſumpfit for 401. a Plea that it was E 
8 * won at Pl 28d that at the ſame ſitting he loſt 


661. to another, is ill. Did. 
40 92 when 106 l. is loſt to ſeveral Perſons, tis not within the Sta- F 
tute, unleſs they join in the 1 or 1 be — Lid. 8 
Where Money loſt at Gaming u everal G 
or i ale as iſe and Aiffene Days, ſhall de wine the 
5 Conſtructien of the n of Gaming, as Money, 
loſt at one and the ſame Meeting. Skin. 3753. 
2 Geo. 2. By an Act of 2 Geo. 2. cap 8 Juſtices H 
| | of the Peace have Power to commit to Priſon up- 
on an Information on Oath, Perſons uſing unlaw- 
ful Games, as well as upon his View, or take a 
1 nizance for future -— mac 
Debt upon Bond, Debt on Bond for Money won at Play. 7ide I 
Stat. 9 2 cap. 14. "Mod . Caſes in fas and E. 


Information. „es mation for Gaming on the {ame Statute, K 
| bid. 187. 
Jf upon Play a Gen collateral ariſes, which is referred to the L 
Judgment of moths and a Wager be laid upon that Queſtion, whe- 
ther is ſuch a Wager within the Statute of Gaming. Skin. 572, 573. 


It feems not. 

Qty emi ig Wi e e tt Gaming, we 
5 n 
"Hero? te later. the Indorſer, Mid. 


S 


The like. 


Gavel- 


Gabelkind. 


Ag Avelkind is a Cuſtom anhexed unto, and 
going with Lands in Kent, called Gavel- 
kind Lands, holden by ancient Soccage 
Tenute, and fs dividable between the 


' Heirs Wale, and the Peir of fifteen Pears may give and ſell his 
all inherit, though his Father be hanged fo2 Felony, 
Doiety fo2 her Oower during her 


Land, and | 
and the Mitte ſhall have the 


- 


Midowhood. Co. Litt. 111. a. 


B All Lands in X2nt ſhall be taken to be Gavel- 
kind, except thoſe which are diſgavelled by ſome 
particular Acts of Parliament. But ſee 1 Luttv. 754, 
755, Where tis ſaid, That unleſs Lands in ent are 
particularly found to be Gavelkind, the Court ſhall 
not intend them to be ſo. 

C Ak the . purchaſe Gavelkind Land, the Cu- 
ſtom of the Diſcent is ſuſpended. Dyer 77. 


D Bent granted out of Gavelkind Lands is of the 
Nature of Land dividable: The like of Boꝛough⸗ 
Engliſh, 2 Lev. 138. See 1 Lutto. 740, 754. 


E A Rent out of Gavelkind Lands ſhall diſcend in 
Gavelkind as the Lands do. 2 Lev. 87. 
And as the Eſtate is upon the Death of the Fa- 
F ther dividable amongſt all his Sons; So alſo when 
one Brother dies without Iſſue, all the other Bre- 
tchren ſhall inherit. C5. Litt. 140. 4. b. 
G Allo, by the Cuſtom of Gavelkind, the Huſband 
ſhall be Tenant by Courteſy, without Iſſue, of half 
of the Lands during the Time he continues unmar- 
ried, Co. Litt. 111. a. But if he marry, he ſhall 
forfeit his Tenancy by the Courteſy. But if he had 
The by his Wife, and ſhe.die, he ſhall be Tenant 
by the Courteſy of the whole Land; and although 
he do marry, he ſhall not forfeit his Tenancy. 
(Mich. 21 Car. B. R.) See Title Forfeiture, 


What Gavelkind To- 
AUTIE 8. 


All Lands in Kent ſhall 
be taken to be Gavel- 


kind, unleſs they are diſ- 


n 
iament. 

muſt be found 
to be i 


elkind. 
Gavelkind 2 ray the 
Cuſtom is ſuſpended. 


Rent granted out of 
Gavelkind is of the Na- 
ture of Lands that may 
be divided. 


A Rent ſhall diſcend 
as the Land doth. 


Dividable amongſt 
Brothers. 


Tenant by Courtef 
without Iflue. 8 


But if he matry, he 
loſes his Tenaney. 

But if he had Iſſue, he 
ſhall be Tenant of the 
whole Land, and not 


forfeit by Marriage. 


Now 


* 


How ſeveral Lands in No by the Statute of 31 H. 8. cap. 3. a great 
— . Kine is made diſcendible to the eldeſt 4 4 

31H, 8. cap. 3. according to the Courſe of the Common Law; for 

that by Means of that Cuſtom divers ancient Fa- 
milies, after a few Diſcents, came to little or no- 
thing. Co. Litt. 140. ö. 
| Gavelkind Law is the Per Hale Chief Juſtice, Gavelkind Law is the B 
Law of Kent. Law of Aent, and is never pleaded but preſumed, 
1 Mod. 98. 

How far the Privi- Pp the Acts of Parliament. 31 H. 8. cap. 3. and C 
eo boa 8 26 3 E. 6. (a Private Act) whereby Gavelkind 
— : Lands are made diſcendible, as Lands at Common 

6. Law, Gavelkind Lands do not loſe any other of 

.3&30.6- the Qualities or Cuſtoms appertaining to them; for 

it was not the Deſign of either of thoſe Acts to di- 
veſt thoſe Lands of their former diner: <p which were not expreſly 
altered by the Letter of thoſe Laws; elfe inſtead of a Benefit it would: 
be the Loſs of their former Privileges. Hard. 325. 78805 

Gavelkind Lands are The Cuſtom to deviſe Gavelkind Lands remains D 

by Cuſtom deviſeable. to this Day notwithſtanding any of the diſgavel- 
ling Statutes. 1 Sid. 136. 5 
Lands to go to Grand- On a Will of Gavelkind Lands cancelled, the E 
children. Land is to deſcend equally to Grandchildren. Mod. 
Caſes in Law and Equity, 208. Ly: 
How before the Con- Bekoze the Conqueſt, all Lands in England were F 


eos of the Tenute of Gavelkind. 3 Salk. 129. 
—_— . — — —ͤ— — — — nenntoomemronn 
Good Behaviour, 
_ * of the Peace. 
Hoſe who are of ill Fame, or common Di- G 
We =_ 4 — * ſturbers of the Peace, or who are accuſed 
N 8 8 or guilty of tipling in Alehouſes, get- 


ting of Baſtards, common Barretors, &c. which 
ſee in Nelſon's Fuſtice, 78, 79, &c. may be required by one Juſtice 
of the Peace to enter into a Recognizance with Sureties, or with- 
out, to be of the Good Behaviour; and upon Refuſal may be com- 
mitted, 
| 3 | It 


- * : s 
an ' - * - 
"=. = * | F - . 
"+ 4s : : * 
2 þ us \ « 
: , * 
a "Ho ; 
* 


— 


Good Behaviour; : 871 
A It one do affront any Court of Juſtice, this is a An Affront to a Chutt 
Ws. Cauſe to bind the Party to his good Behaviour, 10 Den 
Paſch. 24 Cav. B. — For the affronting of Ju- haviout. | 

ice is a publick Miſdemeanour, and not a private... 
although it be done but to the Perſon of one Man, as to the Judge of 
a Court, uſtice of the Peace, ec. becauſe ſuch Perſohs are publick 
Miniſters of- Juſtice, and a& for the Commonwealth. | 


B He that doth upon Articles ſworn in Court, de- Upon Articles ſworn 
fire the Party againſt whom the Articles are ſworn, 
may be bound thereupon to the Good Behaviour, 
mult expreſs ſome ſpecial Matter in thoſe Articles, 

for which he ought to be bound to the Good Beha- 
viour; for if the Articles be only general, the 


cuſation. | 2 8 

C Perjury is not an Offence, for which the Party 

— may be bound to the Good Behaviour, 

ecauſe it is not a general Misbehaviour, c Mich. 

22 Car. B. R) But the Party may be indi&ed for 
it, and fined, if he be thereupon convicted. 

D One was bound to his good Beliaviour for af- 

frighting People in the Night in their Houſes, by 

ſhooting off of Muſkets; and for the affaulting 


= E A Woman who is a common Scold, may be 

2 bound to the Good Behaviour. (Mich. 22 Car. 1. 

2 Z. R.) For ſhe is a common Diſturber of the pub- 
lick Peace. 

F The Good Behaviour was granted againſt one 
upon an Article ſworn againſt him, that he had 
maliciouſly pulPd down a Piece of another's Houſe, 


e Peace which concerns the Publick. | 
G A Juſtice of Peace ought not to bind any Perſon 
to the Good Behavior upon a general Accuſation 
made againſt the Party. (Paſch. 23 Car. 1. B. R.) 
Vide ſupra. 
H One was bound to his Good Behaviour for ſtop- 
ping of a Conſtable from making Purſuit after a 
Felon. (Irin. 23 Car. 1. B. R.) For this is a pub- 
lick Offence againſt the Commonwealth. 
I The Good Behaviour is not to be granted againſt 
one for ſpeaking of Words only againſt one Per- 
ſon; but it may be granted againſt one for ſpeak- 
ing of Words againſt divers 1 at ſeveral 
10 


Good Behaviour is not to be granted upon them. (Mich. 22 Car. B. R.) 
For a general Accuſation is no Accuſation for the Incertainty of it; 
and the Party cannot tell what Anſwer to make to ſuch a general Ac- 


of 
one going in the Highway. (Mich. 22 Car. 1. B. R.) For this was ac- 
counted more tlian a particular Breach of the Peace. 


in Court; ſome ſpeci 

Matter muſt be alledged 5 
otherwiſe the good Be- 
haviour will not be 
granted« 


* 


A Man may not be 
bound to the good Be- 


haviour for Perjury. 


It lies for ftighting 
People in the Night. 


Againſt a common 
Scold. 


For maliciouſly pulling 
down a Piece of Houſe 


(Hill. 22 Car. 1. B. R.) For this is a vicious Act, and a high Breach of 


A Juſtice ought not to 
bind to good Behaviour 
on a general Accuſation. 


It lies for ſtopping a 
Conſtable in purſuit of a 
Felon 


It lies not for ſpeakir 
Words againſt — 
ſon, but it does for 
ſpeaking againſt ſeveral. 


Times, 


872 


Times. 


but the other is but a particular Miſbehaviour. / 6 


It lies for threatning 


to burn down a Man's 


Houle. 


Good Behaviour. 


(Hill. 23 Car. 1. B. R.) For that is a general Miſbehaviour ; | 


LIE) 


The Good Behaviour was granted as ainſt one, A 
upon an Article ſworn and read againſt him, tliat 
he ſaid he would burn down another Man's Houſe. 


Hill. 1649. B. S.) For a Man ſhall be judged in many Caſes by his 
ords, though no Actions accompany. | 


5 &6T7Q, & M. cap. 13. 

Repeals Statute 10 E. 3. 
for giving Securities af- 
tex a jon. 


Where and in what 
Caſe a Juſtice ought to 
require Sureties for the 


; Who they may com- 
mir, and who not. 


Principally Vagrants. 
34 E. 3. cap. 1. 


Upon a Recognizance 
for the good Behaviour 
the Breach was, that he 
beat A. B. and ſays not 
Vit Armis, and naught. 


What Words ſhall be 


a ſufficient Cauſe to for- 
feir a Recognizance for 
the Good Behaviour, and 
what not. 


What will be aBreach 
of the Recognizance,and 
what not, 


commit them to Priſon ; But if vey 


An A& of Parliament was made 5 & 6 V. &. M. B 
cap. 13. to repeal the Statute of 10 Ed. 3. for find- 
ing of Sureties for the Good Abearing of him or 
her that hath a Pardon. of x 

Juſtices of the Peace under Colour of their Au- C 
thority uſe to require the Good Behaviour of every 
one at their Pleaſure; and if they refuſe, then to 
have not good 
Cauſe to require Sureties for their Good Behaviour, 
and the Party refuſing to give them is committed to 
Priſon, Falſe Impriſonment well lies; for the Sta- 
tutes which give them that Authority is principally 
for Vagrants, and ſuch like; and not for every 


* 
= * 


private Abuſe. | 


Upon a Recognizance for the Good Behaviour D 
taken in the Crown Office, the Breach was, That 
he aſſaulted and beat A. B. ſuch a Day, and ſays 
not Vi & Armis; and therefore naught. Cro. Fac. 
412. pl. 12. See Moor, Caſe 392. 

Although the Manner of ſpeaking of ſome Words E 
may be good Cauſe for binding of a Man to his 
Good Behaviour, yet when one is bound, Words 
only which tend not to the Breach of the Peace, or 


terrifying of others, or unto Seditien, &c. ſhall 
not be a ſufficient Cauſe of Forfeiture of a Recog- 
nizance. Cro. Car. 498. pl. 3. 499. See Moor Caſe 


395. 
See what Matters will be a Breach of the Peace F 


to forfeit a Recognizance, and what not. Cro. El. 
86. pl. 7. See Moor Caſe 395. 
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See, 


Non obſtante. 
Oklices. 


Things which lie in Gzant, as Advow⸗ 
ſons, Rents, Commons, Reverſions, 
Kc. will amount unto a Ozant, a Feoff- 


A T. cdloꝛbs Give and Grant in a Deeb of 


King, and King's Gꝛants. 


What the Words Give 


and Grant do amount to. 


ment, a Gift, a Releaſe, a Confirmation oz Surrender, at the 
Eleſtion of the Party, and may be pleaded as a Gant, as a Re- 
leaſe, o2 as a Confirmation, at his Election. Co. Litt. 301. b. 


B A Copy was granted to the Father and his Son, 
and he avers, that at the Time of the-Grant he 
had but one Son; this is a good Limitation. Cr. 

Fac. 374 J. 4» h | : 
C But where a Grant was to the Father and his 
Son, he having ſeveral Sons, and not ſaying which, 
it is void for Uncertainty. Cro. Fac. 374. pl. 4. 
r | 

By the Statute of 4 & 5 Anne, cap. all Grants 
and Conveyances hereafter to be made by Fine or 
otherwiſe, of any Manors or Rents, or of the Re- 
verſion or Remainder of any Meſſuages or Lands, 
ſhall be good and effectual without the Attornmerit 
of the Tenants of any ſuch Manors, or of the Lands 


out of which ſuch Rents ſhall be iſſuing, or of the pa 


A Grant to Father 
and Son, and he had but 
one Son, is good, 


But where he had ſc- 
veral Sons, it is void for 
Uncertainty. 


All Grants and Con- 
veyances by Fine, or 
otherwiſe, of any Rever- 
fion or Remainder, ſhall 
be good without Attorn- 
ment. | 

4&5 Ann. 


rticular Tenant, 


upon whole Eſtate any ſuch Reverſions or Remainders ſhall and may 
be expectant or depending, as if Attornment had been made. 


Note, Notice muſt be given to the Tenant of 
ſuch Grant. | 


E In every Gift of Lands or Goods which a Man 


makes, there ought to be a Donor, Donee, and 
Thing granted. 1 Plow. 435. 2 Plow. 563 


3 


Notice muſt be given 


to the Tenant of ſuch 
Grant. 


Donor, Donee, and 


Thin ted in every 
. — — 


A Gant 


4 — —5 
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A Grant to a Man 
without a - Chriſtian 
Name, is void. 


% 


So where the Chri- 
ſtian Name is miſtaken. 


A Grant of an An- 
= pro conſilio impen- 
dendo. ! 
When it determines. 


Debt lies for Arrears. 


of an Annuity or Rent- 
Charge determined. 


being determined, 
Trees granted in a 


Wood may be cut down 
and carried away, 


A Grant of Woods 


when once felled ſhall 
not be felled again. 


aw 


SGꝛaͤnts. 

A G2ant to a Man, with a Blank for his Chriſtian a 
Name, is void; except to an Officer known by his 
Oe, An there alſo it muſt be averr'd. Cro. Eli. 
328. pl. 1. 

80 where a Deed or Bond is made to a Man, 8 
and his Chriſtian Name is miſtaken, it is void. 
Bid. 33 g 

A Sant of an Annuity to a Lawyer, or a Phy- 
ſician, for the Life of the Grantee, pro conſilio im- 
pendendo to the Grantor, and the Grantor dies; 
the Annuity doth not ceaſe, but ſhall continue for 
the Life of the Grantee. Sir Tho. Wroth's Caſe. 

2 Plow. 456. b. 1 Plow. 378, to 382. 

_ After an Annuity or Rent-Charge is determined, D 
Debt lies for the Arrears, and the Perſon of the 
Tertenant ſhall be charged; becauſe the Annuity 
he hath no other Remedy. 7 Rep. 39. b. 

Ik I grant you my Trees in my Wood, you may E, 
cut them down, and come with your Carts over my 


Land to carry them away. 11 Rep. 52.4 4 Rep. 
62. 5 Rep. 1 I. 1 * ; 4 


A Gꝛant for Life is made of all Woods and Un- F 
derwoods growing in B. and the Grantee covenants 
to pay a yearly Rent; the Grantee immediately 


chat ſhall grow, is void, the Time to come: It is a void Grant, becauſe a 


Pariſh: And held to be void: For although the firſt Certainty in the 


cuts down all the Woods, and afterwards cuts the Wood and Under- 
wood which grew ſince the cutting: And held that the Grantee having 
once felled, ſhall never fell in the fame Place again by Force of the 
faid Grant, notwithſtanding the yearly Rent, and Life in being. 
3 Leon. Caſe 19. 57. 3 Leon. Caſe 79. Moor, Caſe 57. 8 

A Grant of his Wood A Man grants all his Wood that ſhall grow in G 


becauſe mY in eſſe. Man cannot grant that which is not in eſſe. 3 Leon. 


Caſe CF - - | | 

Where a Grant ſhall The King or a common Perſon grants omnia illa H 
ped r Vill, meſſuagia in tenura A. B. ſituate in V. nuper Priorat 
A de V. ſpectan', and in Truth the Lands lie in D. 
Here becauſe the Grant is general, and reſtrained to a certain Vill, 
the Grantee ſhall have no Lands out of the Vill. 2 Rep. 33. 

Where there is a Mi- A. by Deed inrolled conveys all his Lands in | 
Peake of tne Pariſh, how the Tenure of B. in the Pariſh of S. whereas they 
/ | were then in the Poſſeſſion of B. but in another 


Tenure of B. was true; yet the laſt Certainty in the Pariſh of S. was 

falſe. 2 Rep. 33. 4. 

| How Words in Grants UU92ds in Grants ſhall be conſtrued according K 

ſhall be conſtrued, to a reaſonable and eaſy Senſe, not to ſtrain Things 
What paſſes by the *© what is unlikely and unuſual. And therefore 

Grant of all Trees. by a Grant of all Woods and Trees, Apple-Trees 


will not paſs. Hob. 304. 
3 Leſlee 


A Leſſer for Years of an Houſe grants rerum Me/- 
ſuthiun flu, the Grantee Hatt but at Will; but 
if he grants all his Intereſt and Eſtate in ſuch an 


Houſe, the whole Leaſe paſfethl. 2 Lebn. Cuſt 
B By a Grant of all his Lands an Intereſt for Years 
Will: paſs, becauſe it is Land for the Time; ſo 

where a Man grants all other his Lands and Tene- 

ments. 1 Pm M. . 21G 3 

C25 At a common Perſon 

Thing, that 4 | 

aby Eſtate ; chure, by the Delivery of the Deed on- 


102. 


grants 4 Rent, or other 
lies in Grant, without Limitation of 
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- Mhetes Leſſee grants 
totum Mſeſſuagium, and 
where totum ſlatum, what 
99 2 ' 


An ITntereſt for Yeats 
paſſes by a Grant of all 


So if he grants all o- 
— 1 


A Grant without Li- 


mitation of Eſtate, is 


pe againſt a common 
erſon. — 


ly, a Freehold paſſes, becauſe the Grant of a com- 


mon Perſon hall be taken moſt ſtrongly againſt 
himſelf: But if the King gramts a Rent without 


Limitation of any Eſtate, the Grant ig void for 
Uncertainty, and the Grantee ſhall not be ſo much 


as Tenant at Will. Dau. Rep. 45. 4. 
D A Man grants an Acre of Land out of a great 
Waſte, and dotk not ſay in what Part, or how to 
be bounded, nor any certain Deſeription of it; yet 
this is good, and the Perſon may make his Election 
where he will, and by ſuch Qhoice executed the 
Thing ſhall be reduc'd to a Certainty, which Choice 
the Grantee cannot have againſt the King. 1 Leon. 
30. TI CORTE = 7 . 28 | 281 = 
E By a Grant of Goods, Chattels Real do not paſs; 
for when Men ſpeak of Goods) Houſholdftuff, Mo- 
ney, and ſuch Perſonal Things only are under- 
ſtood. 4 Leon. Caſe 222. Fil. 19. 
F _ Otants of an Annuity of 100 J. per Annum to 
five Perſons, (viz.) 20 l. apiece to each of them; 
this is a ſeveral Rent. Carthew 340. 
G ©Otant of the King, where he was deceived in the 
Grant of an Office. Ibid. 351. | 
H Thether the Words Cottage, Barn, and Lands, 
and all other Premiſſes, taken with the Recital of 
the Term, be ſufficient to paſs the Term. Skinner 
528, wuſque 545. | 25 
Dilterence between a Grant by Leſſee for Years 
of the Term, and of the Land after his Death. 
Quære. Skinner 538, 539. 


Executoꝛy Grants of a Term have never yet 


been admitted, tho executory Deviſes have. 1bid. 


545. n 1725 
L ADebt due to the King is not pardoned by the 
Act of Oblivion. Bid. 190. 


io L 


43 $1 
4 . ' 
157 


ett 1; 


A Grant uncertain 
made good by Election. 


Reduced to a Certain - 
ty by Election. 


E e 
Fa | 


What a ſeparate Rent. 
Grant of the King. 


Words recited, whe- 
ther they paſs the Term. 


Grant of Leſſee for 


Years. 
Executory Grants of 
Aa Term. 


What not pardoned. 


CUhere 
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there the King 8 Letters\Patents:;gdints A 
Moy nA to a Company Trade within ſuch a Pre. 
l un N mes Ses cinct, exclut ve er et es Subjects, the 
Kin is not bound from licenſing others to trade, but others not li- 
N * Neupd. Skinner 197. es eL. 1: 4 5! Is 10 710 f NN 
in bee Gant of an Office:bytthe King 10 4. durante be: B 
Grants ; = gopd.; ne plecito, and then after his Death;a Surrender ot 
A | Forks of this Patent, . another reverſionary 
Grant to B. 5 after that another reverſionary Grant to kene 
the — ran be good. Bid. ia nn FT 
Ihe Gre Eſtate or Office held at the Willibf: a knee C 
5 Perſon cannot be ſurrender'd ori farfeited ;/ but it 
may be in the Caſe of the King, and a reverſionary Grant made bythe 
King upon the Determination of ſuch Office, by Surrender, F orfeiture 
or Death of the Grantee at Will, is good, and the King is not deceiv- d 
in his Grant, which he would be by granting that in een rr 
he intended to grant in fituro. id, 580, 58 1 
The Kin an King Charles IL. being indebted: to diverſe Per- D 
Annuity our e Ex ſons in the Sum :of;416000'Ln: d. for | the 
ciſe for paying of Debts. Payment of the - Intereſt of that Sum, grants for 
him, his Heirs, and Succeſſors, 250001. per Ann. 
to be paid out of his; Revenue of the HEfeditary 
60 . Skinner . 
What he may 8 The wich hath Power to alien or charge the E. 


or charge. Eſtate, which he hath in we Corone. Ibid. 602, 
to 606. 1 F<; 3 6x) 
8 * concerning Grants of dase Skinner F 


CEE. dubere a Du that did belong to the Crown is G 
tinue to be Officers of granted to the Subject, the Officers that collect it 
the Crown. continue the. Officers of the Crown, tho the Duty 

belongs to the Subject. Sid. 607, 

How the King's Grants The King's Grant ought to be taken in ſuch a H 
to be taken. Senſe as is moſt agreeable to his Honour. Bid. 

, ONS 

Where a Confirmation here the. King intends only to confirm, yet J 
n his Letters Patents may amount to a new Grant. 

_ Did. 661. 

Where a moral Intent A legal Intention in the King's Grants is not K 
ws en. always neceſſary, but ſometimes a moral Intent 
ſuffices. Bid. 

What a good Conſi- The Surrender of vald Letters Patents may be L 


en. 2 good Conſideration. Skinner 663. 
Letters Patents. 1 * Patents ſhall not be avoided upon Oyer, M 
| Il. 


1 The 


\ 
- <a." * 

a af . . 
FIC id : 


Giants, . 897 


A Che King grants a Manor with the Ap Where the Grant 


nances, and the Advowſon by Name, which tely tho! the Perſon recit 
did belong to the Archbiſhop of 2 and to the to be poſſeſa d was not 
Abbot of, 2 and the Archbiſhop never had it, *. 
tho' it was ſo recited, yet the Grant adjudged to 
be good, Skinne Fo 66 3. 
B The general Words of the King's Patents hall of the Words Non 
be conſtrued with Relation w the Recital, when He. 
the King deſigns a Profit to himſelf, and not to di- 
miniſh his Revenue; but if there are Words to 
ſhew his Intent Non fonts, the Patent will be 
1. n for T the Land Habend 
Leflee for Years nts the Lan bendum, 
for the Reſidue after his Death, the Term veſts * * 
Hy, and me Habendum is void. Salk 346, 


D 5 Termo * grants w deviſes generally the Where the Grantee is 
Grantee is "Tenant at W z but the Perle has Tenant at Will. 
the r Ke : th w F 4 
See the Expoſition of e Word ante in 2 Of fue W rd granted, 
Will. _ Salk. . | * | TO 
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ans. viz. The Guardian in Socage: The 


| _ Guardian appointed by the Father; 
| and the Suardian appointed by the Court. 
A Guardian in Socage. The Guardian in Socage is the next of Kin B 
to whom the Eſtate cannot deſcend ; The Law 
makes this Guardian where the Anceſtoꝛ makes 
none; and he hath the P2ofits of the Land to 
the (fe of the Þefr, until he accompliſh the Age of fourteen 
Years, (at which Time his Authozity expires) and thereof muſt 
n ene 
n e Guardian appointed by the Father is by 
by the Tab. Airtue of the Statute. of 12 Car. 2. cap. 24. by 
Stat. 12 Car. 2.cap. q Clauſe of which Statute, ſince the Court of 
2 ES Wards was put down, a Power fs given to 
| Parents to diſpoſe of their Children as they 
| hall think fit; ſo that any Father having a 
Cl Guardianſhip of a Child under twenty-one Pears of Age, and not 
IM married, may by Deed oꝛ Mill ſigned and ſealed 
in the Pꝛeſence of two o2 moꝛe Mitneſſes, diſ⸗ 
poſe of the Tuition of ſuch Child to any Perſon, ercept a Roman 
Catholick, during ſuch Time as ſuch Child ſhall remain under 
twenty-one Pears of Age, 02 any lefſer Time: Thich Guardian 
ſhall take into his Cuſtody, to the Uſe of ſuch Child, the Pꝛofits 
of all his Lands, &c. and Management of all his Perſonal Eſtate 
till his Age of twenty-one, oꝛ ſuch leſs Time as ſhall be mentioned 
in ſuch Diſpoſition, 

The Guardian p. The Guardian appointed by the Court is, D 
pointed by the Court. When the Party is out of the Mardſhip of his 
Guardian in Socage, he may then in Court, o2 

befoze a Judge, chooſe himſelf a Guardian. 


Appointment of a See the Pleading of the Appointment of a E 

Guardian pleaded. Guardian by the Father according to the Statute. 
2 Lutw. 1185. 

3 Baviſhment 
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his Chamber, this is no Record unti 


Name and Right, and his Leſſee for Years ma 


Guardian. 
Fnärdian. 
* 2 


89 


| 54104. ons 


6 Kavithment de Gard lieth en the Statute of 


3 Keb. 528. 


4 4a 4 
” 


by Will or Writing is not re- 


- A Guardian of an Infant may 
tisfaction upon Record for a Deb | 
recover'd at Law for the Infant. Trin. 23 Car. B. R. 
But it muſt be a Guardian that is aſſigned by the Court to ſue for th 
Infant; the Act of ſuch a Guardian is adjudged the Act of the Infant. 


; The Court will aflign a Guardian to an Infant 


to ſue or defend for him, if the Infant doth come 
into the Court and deſire it; or a Judge at his 


> 


Chamber, at the Deſire of the Infant, may aſſign 


a Perſon named by the Infant to be his Guardian; 


but where the Guardian is aſſigned by a Judge at 
| it is enter'd 
and filed with the-Clerk of the Rules. 


A ACopyholder is not within the Statute of 12 Car. 


2. c. 24. to diſpoſe of the Cuſtody of his Children; 
for that belongs to the Lord or others, according 


to the Cuſtom of the Manor. 3 Lev. 395. 
H . A Guardian in Socage ſhall make no Waſte, 


nor Sale, nor Deſtru&ion of the Inheritance; but 


keep it ſafely for the Heir, and to account with 


him at his lawful Age, ſaving to himſelf his rea- 
ſonable Coſts. | 

A Guardian in Socage may keep Courts in his 
own Name, and grant Copies, and it ſhall bind 
the Heir ; for he is Dominus pro tempore, and hath 
an Intereſt in the Land, and the Court ought not 


to be kept in the Name of the Heir, but of the 


Guardian; and he ſhall be compelled to account for 

all the Fines which he takes. Car. Fac. 98, 99. 
Where a Copyhold eſcheats to an Infant, the 

Guardian in Socage may grant it over. Latch. 157. 


A Guardian in Socage hath Intereſt iri the Land, 
and may let it for Years, and alſo avow in his own 


maintain an Ejectment. But a Guardian in Socage 


. repealable; ! - 


acknowledge Sa- 
t, which he hath 


— 
Y . 78 


Raviſhment de Gard 
lies on the Statute of. 
12 Car. 2. cap: 24. 
"yr dad ho vn 80 __ 


Will or Writing is not 


81090 
.. a 


Feine-Covert, not Ciid 
by Guardian, is Errox. 
Alm fr nor per Cp. 


admifſ.” 


Guardian may acknow- 
ledge Satisfaction on 
Record. f 


The Court will aſſign 

a Guardian if the Infant 

come into Court and de- 

ſire it: So too will a 
Judge at his Chamber 

ut then it is no 1 
till filed. | 


A Copyholder cannot 
— of his Children 


12 Car. 2. cap. 24. 


What Guardian in So- 
cage muſt do. 


52 2. 3. cap. 17. 


A Guardian may keep 
Courts in his on Name, 
and grant Copies. 


Muſt account fof the 
Files. 


May grant over a Co- 
hold eſcheated to an 
ant. 


The ſeveral Things 
that a Guardian may do; 


and what he may not 
Y do, and why. 


cannot preſent to an Advowſon, becauſe he cannot account for it : 
But per one Judge : If the Heir be within Age of Diſcretion, the Guar- 


dian may preſent. Cro. Fac, 98, 99. 
2 IO 


A Man 


— — - — — 


— 


* EQ * 
988 I 


* , 


Education of his Son, 
and letting and ſetting 
till twenty one. 


A Pan deviſes Lands to his Son, and wille@that A 
A. B. ſhould have tlie Education of his Son till 
twenty- one, and receive, ſet and let for him, and 


5 


- account to him, and be allowed his Charges; A B. 


makes a Leaſe in his owt Name for ſeven Years, which Was Hälf 2 
Year longer than the Infant's Age; then 4. B. 2 of the Queſtion 


This is à Guardian 
for Nurture, and he can 
only leaſe at Will. 


What Power the Lord 
hath to grant a Guar- 
dianſhip. 


Where the Spiritual 
Court may appoint 
Guardians. 


The Heir muſt be 


reſent at the Appoint- 
— of his Guardian. 


How an Infant to be 
admitted, and how to 
charge his Guardian. 


Account lies againſt 
Executors or Admini- 
ſtrators of Guardians. 

4 & 5 Inn, 

How 1t 1s when an In- 
fant and another Execu- 
tor ſues, or 1s ſued. 


The Wife under Age 
muſt appear by Guardian. 


How an Infant ſhall 
be aſſigned a Guardian to 
bring a Writ of Error. 


262, 317, 


was, Whether this was a good Leaſe for any Part 
of the Term? And per Cur. The Leaſe is void; 
for he is but Guardian for Nurture, and can only 
make Leaſes at Will. Oo. El. 678. and 734. 

A Lozd of a Mate hath no Power by the Com- B 
mon.Law, or without a er Cuſtom, togrant 


The Spiritual Court may appoint Guardians C 
for Infants who have only Perfonal Eſtates. 2 Lev. 


The Court cannot appoint a Guardian to the D 
Infant for his Appearance, unleſs the Heir be in 
Perſon in Court, 2 Leon. Caſe 238. a 

The Court admitted an Infant by Guardian to E 
ſue an Account againſt his Guardian in Socage, for 
the Profits he received after the Infant came to 
fourteen, and the Action was brought againſt him 
as Bailiff. Cro. Tac. 219. pl. 9. Ap, 

An Action of. Account lies againſt the Executors F 
or Adminiſtrators of any Guardian, Bailiff and 
Receiver, per Stat. 4 & 5 Anne. See Title Attount. 

An Infant and another Executor of full Age may G 
ſue by Attorney; but if ſued, the Infant muſt ap- 
pear, and Nad by Guardian. 1 Lev. 299. 181. 

Dusband and Wife are ſued, the Wife is under H 
Age ; ſhe muſt appear by Guardian, otherwiſe it i 
Error. 2 Lev. 38. 1 Ventr. 185. | 

A Guardian was aſligned by the Court for an 1 
Infant to bring a Writ of Error, and in the Entry 
it is ſaid, _ pred. the Infant, per pred. A. B. At- 


torn. ſuum, who was admitted his Guardian; whereas it ſhould have 
been per Cuſtodem fuum + And for that Reaſon held that the Writ of 
Error was diſcontinued, whereupon the Plaintiff proſecuted a new 
Writ. Cro. Fac. 250. pl. 2. | 


How the Admiſſion 
by Guardian is to be in 
C. B. and how and where 
to be enter'd, 


The Plaintiff may ſue 
by Guardian, or Prochein 
amie ; but the Defen- 
dant by Guardian only. 


Dow the Admiſſion oy Guardian to proſecute in K 
the Common Pleas ſhall be, and how and where 
the ſeveral Entries of it are-to be. Cro. Car. 86. 


bo 7. | 
£ The Plaintiff may ſue by Guardian or Prochein IL. 
amie, but the Defendant only by Guardian. Cro. 


Car. 161. pl. 2. 
When 


4 


A 


B 


" 


Guardian. 881 


: the Party. is out of the Wardſhip of his 2 
5 — — he may then in Court, or be- 1 
fore a Judge, chaſe his Guardian. . 

The Admiſſion to ſue by Prochein amiz ought to How the Admiſſion 
be enter'd upon Record; but it mult be firſt enter d b 719-4 an to be. 
in the Clerk of the Rule's Book, which is a War- 


rant to enter it _— Record, and it may be enter d 


C 


* 
* 9 s 


upon the Iſſue-R e DT” ert Ae 
A Writ of Error was b to reverſe a Judg- It is Error to ſue per 
ment in the Common Pleas, in an Action brought Prochein amre, without an 

an Infant in Treſpaſs, where he ſets forth in ttancebythe court. 
his Declaration, his Admiſſion to ſue per proximum amicum : And up- 


on a Certiorari prayed, it was certified, at there was no Admillion 


D 


enter'd upon the Roll : But it was afterwards by a Rule of Court, or- 
der'd to be enter'd, and another Certiorari was prayed and granted, 
and the Admiſſion certified; and the Judgment was affirmed. And it 
was {aid by the Court, That they will grant a new Certiorari to aftirm, 
not — reverſe a Judgment. Read and Waldron. Hill. 6 W. Rot. 249. 
2. N 2 „ = 3 

A Man deviſes to his Wife the Education of his PE EL. 
3 with her Portion and Profits of the Po 0 — — dies 


Lands to her own Uſe, without Account, until the living her Huſband, 


E 


1 


G 


Daughter comes to eighteen; provided ſhe pay the Ls 
Quit-Rents, and keep the Daughter at School. The Wife took upon 
her the Execution of the Will and married, and died, the Daughter 


being but fourteen. This is a Term given to the 
Wie, which accrues to the Huſband. Hob. 285. gi TE 7 9-24 
But ſee now the Statute 12 Car. 2. cap. 24. Set. 8. 

The Mother, Guardian in Socage to her Son of The Mother, Guar- 


five Years of Age, marries ; ſhe and her Huſband dian in Socage, marries, 
and leaſes for Years, the 


leaſe for eight Years; the Huſband dies, the Wife Huſtand gies. it is i 
enters, and good. Osborn and Carden. 1 Plow. 239. 


Tf Guardian in Socage dies, his Executor ſhall The Executor of a 
not be Guardian. Did. | — mall not be 


I a Woman Guardian marries, and dies, her _ Huſband ſhall not be 
Guardian upon the 


Huſband ſhall not have the Guardianſhip. Lid. 293. Wife's Dean 


H here a Guardian miſpleads, and loſes thereby, a, agion lies againſt 


[ 


an Action lies againſt him. Veſtcet and Colne. Poph. a Guardian who mit- 
139. Cro. Fac. 240. See Danv. 603, pleads. 

Any Man may become a Guardian to an Infant Where there may be a 
againſt his Father, to prevent his committing of ne. Guardian. 
Waſte : Alſo Waſte is by Law a Forfeiture of the waſte, a Forfeiture 
Father's Guardianſhip. Hard. 96. of the Guardianſhip. 


K Mhere there hath been ſome Doubt of the Suf- Where a Guardian 


ficiency of the Guardian in Socage, the Chancery ſhall give Security. 
hath made him give good Security. 2 Mod. 177. 


The 


ai natitfe 
Mother's Brother, fall be Guardian to the Son <4 1 
a ſecond Venter. Q. Hg. 27 
On 2 Habeas Corpiis an Infant was deliverby 3 
1 n the Court to its prôper Guardia. Mod.” Caſes in 


The oldeſt Son of medal Blood, and 


Law and ity 214,215. 41" I 1 cr ni 
Who Guardian of „ Eat 3 his () 
_ Founger Children, er Children, and why. Coarthew 385. 
' Eldeft Son. Ci his eldeſt & in Reſpp& of D 
e Body, and 85 e 1 385, 386. 
The ſe f many rts of Guar ans re are. 30. 
S IT Jof nai Tire or ga PE 
2 His Duty by the Civil Law. Bod: % no p 


Security not abe Inkant in Cuſtody: of one who was: not Sur. 0 


0 mar. diam in Law, he was order'd to give nod 
td "to ſuffer her to marry, c. Thid. 179. 
Where the cane _ Where the Guaidianſhi 3s daviled,. ar Chan- 1 
rags Wh cery cannot interpoſe\ nels 9115791 0% 50 
How the Court to ad- he Court may admit one to ſue by Guartlian 1 
mir, See. on a Motion, the“ not preſent; nor any Aﬀtidvit | 
210 dig dad de ol ll made. Comber. 256. Vide 330. 33g. 
Prochein nie. Che Court uſually examines a Prochein amic be. K 
fore Adraifſion.. fe 330. 331. 21100 1741 
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Page 1 
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Acceptance 10 
Acceſſo 13 
Accord and Satisfaction 16 
Account 18 
Ac etiam Billæ 14 
Acquittance, ſee Acceptance. 
Actions . 23 
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Act of Parliament, ſee 1 
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